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SUPREME COURT OF TEXAS. 


TYLER TERM, 1874. 





J. W. Fuanaaan v. P. H. Pearson. 


1. PRACTICE.—In determining whether a judgment sought to be en- 
joined at snit ofa discharged bankrupt was rendered for fraud com- 
mitted by the defendant, it was improper to submit the matter to a 
jury. The question is one for the court, upon inspection of the 
record, including the pleadings. 

2. CONCLUSIVENESS OF JUDGMENT.—Ii1 an injunction suit to restrain | 
proceedings under a judgment for fraud in the defendant, and which 
Was pending on appeal while bankrupt proceedings were had, the 
court will not open the question of fraud. 

ATTORNEY AND CLIENT.—The relation of attorney and client is that 
of trust, and a violation of duty by the attorney is an act done ina 
fiduciary capacity under the bankrupt law. 

. BANKRUPTCY does not suspend proceedings on appeal in the Supreme 
Court. 

5. See case of judgment for a debt made in fiduciary capacity, and not 

discharged by proceedings in bankruptcy. 


Apprat from Rusk. Tried below before the Hon. J. B. 


Williamson. 


M. W. Morris, for appellant, cited Flanagan v. Cary, 87 
Tex., 67; Bump on Bankruptcy, 530. 


Martin Casey, for appellee, cited Elliott v. Mitchell, 28 
Tex., 184; Bump on Bankruptcy, 391; Freeman v. Ney- 
land, 23 Tex., 580. 


Goutp, Associate Justice.—The appellant brought this 
suit to enjoin the enforcement of a judgment rendered 
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against him on May 7th, 1867, and affirmed on appeal 
in this court on May 15th, 1869, the ground for the ‘in- 
junction being that, on the Ist day of October, 1868, he 
was adjudicated a bankrupt on his own petition, and on 
January 29th, 1870, was regularly discharged. Other mat- 
ters, affecting the execution and levy only, were set up in 
the petition; but as they were settled in favor of appellant, 
it is not material to attend to them further. The answer 
to the petition alleged that the judgment sought to be en- 
joined was a debt created by the fraud, breach of trust, 
and embezzlement of the plaintiff, as an attorney and coun- 
selor at law, and was not a debt from which he could be 
discharged under the bankrupt law. Upon the trial, the 
court submitted special issues to the jury, who, in response 
to those issues, found, amongst other things, that the judg- 
ment was rendered for fraud committed by Flanagan, and 
also that he had, in fact, intended to commit a fraud. We 
think it was error to submit to the jury an issue as to 
whether the judgment was obtained for fraud or not. That 
question was to be determined by the court from an inspee- 
tion of the record in the case, including the pleadings. 
Nor was it proper to submit to the jury the question whe- 
ther Flanagan actually intended to defraud Pearson out of 
his certificate or not. We kuow of no authority for re- 
opening issues settied in the original suit between the same 
parties. These issues, however, were proved against ap- 
pellant, and the superfluous finding is no ground of error 
as to him. 

The petition in the original suit alleged that, on the 8th 
of July, 1841, J. E. White couveyed to petitioner, Pearson, 
by title bond, 354 acres of his head-right certificate; that 
on March 28th, 1850, petitioner agreed with defendant, 
Flanagan, and Nathan G. Bagley, being licensed attorneys 
at law practicing in partnership under the style of Flana- 
gan & Bogley, to convey to them one-third of said 354 acres 
of land, if they, the suid Flanagan & Bagley, would locate 
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said land for petitioner, and obtain for him a good title to 
the same, or return to him said bond; that in pursuance 
of said contract, he delivered to them the title bond from 
White, and the said Flanagan & Bagley executed to him 
their written receipt, as follows: 
“Tur State or Texas, | 

“ County of Rusk. | 

“Received of P. H. Pearson a bond from J. E. White 
to him for three hundred and fifty-four acres of land, which 
we agree and obligate to return to said Pearson, in case 
we fail to comply with a contract for locating and pertect- 
ing the titie tothe same. This 28th day of March, A. D. 
1850. 


¢ 


** (Signed,) FianaGan & Bactey.” 

The petition further states that, on the 3d day of August, 
1852, the said Flanagan, intending to cheat, swindle, and 
defraud petitioner out of his right to said land and land cer- 
tificate, contracted to sell the entire J. E. White league cer- 
tificate to one Ussery, and afterwards made said Ussery a 
warranty deed to the entire certificate; that the entire cer- 
tificate had been located and surveyed (making exhibit of 
various locations and field notes for Ussery) on land worth 
three dollars per acre; that said Flanagan by his said 


fraudulent acts disabled himself and the suid Bagley from 
fulfilling their agreement, and that by said fraud he was 
damaged five thousand dollars; praying for vindictive 
damages, &e. ; 

The bond of White to Pearson, made an exhibit to this 
petition, bound him in the sum of two thousand dollars to 
male to Pearson a good and sufficient title to 354 acres of 


land out of his certificate, so soon as he obtained a patent 
from the Government of Texas, reciting as follows: ‘Said 
White having sold to Alex. Jourdan one-third ofa league of 
his head-right, and twelve hundred and ninety-nine acres to 
Dimes Reeves, which is to be located by said Reeves, and 
surveyed in one solid tract, together with the three hundred 
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and fifty-four acres above mentioned, forming a tract of 
8,129 acres, the third of league sold to Jourdan is to be 
selected first from off one side or end of said tract, and 
then said Pearson is and shall have the first choice to select 
his 354 «cres from either corner of the remaining tract of 
1,653 acres in a square or oblong form.” The considera- 
tion wus stated to be one hundred and fifty dollars. , 

The answer of Flanagan to this original petition con- 
sisted of exceptions, a general denial, and pleas of limita- 
tion and prescription. 

The charge of the court was to the effect that if Flana- 
gan “had violated his duties or obligations to his princi- 
pul by positive misconduct, by selling and converting to 
his own use, and as his own property, the portion of said 
certificate which the said title bond was intended to secure 
to plaintiff, you will find a verdict in favor of the plaintiff 
_for the damages sustained by him for such misconduct or 
neglect of duty as such attorney and agent of plaintiff” 

The jury brought in a verdict for. plaintiff of $2,250. 
On a motion for a new trial being made, Pearson was re- 
quired by the court to remit, and did remit, all except 
$1,000, for which amount judgment was rendered, and 
that judgment was, on appeal to this court, affirmed. 

This statement of the pleadings and record shows that 
the course of action set up in the petition in that case was 
an alleged fraudulent breach of duty by Flanagan, as the 
employed attorney of Pearson, in converting to his own use 
the bond intrusted to him as such attorney. The judgment 
is a-debt founded on this breach of duty in his fiduciary 
capacity as an attorney. For the purposes of this case the 
record is conclusive evidence that the debt evidenced by 
said judgment was created whilst Flanagan was acting in* 
the character of an attorney by his misconduct as such. 
In the view which we take of it, it is not material to de- 
termine whether the record establishes a debt created by 
fraud or embezzlement within the meaning of the bank- 
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rupt act; for whether the breach of duty amounted to such 
fraud or embezzlement or not, we think that a debt grow- 
ing out of the conversion by an attorney of his client’s 
money or property, in his hands as such, both on principle 
and authority, is a debt created whilst acting in a fiduciary, 
character. The case of Heffran v. Joyne, 39 Ind., 464, is 
in point, as to money collected by an attorney. The court 
decides that a discharge in bankruptcy is no bar to the col- 
lection of such a debt, and place it on the ground that an 
attorney acts in a fiduciary capacity. In White v. Plott, 5 
Denio, 274, the same proposition is laid down as conceded. 
The relation of attorney and client is one of trust and con- 
fidence; and breaches of duty, such as the appropriation of 
money collected, or of papers intrusted to the attorney in 
the way of business, have always been punishable by the 
courts. -(Bac. Abr., title, Attorney.) Such embezzlement 
by an attorney was excepted out of the English insolvent 
laws. (Id.) 

Courts have differed as to whether the construction given 
to the words “fiduciary character,” under the bankrupt 
law of 1841, is to be regarded as intended to be adopted 
by the use of the same words in: the present Jaw, as ably 
argued in Crown v. Costin, 104 Mass., 247, or, on the 


other hand, whether a change of meaning is not fairly in- 


ferable from the omission to specify * as executor, admin- 
istrator, guardian, or trustee,” as was done in the former 
law. (See Simiken v. Booth, 4 Am. Rep., (47 Mo., 385,) 
$26; Jn re Seymour, 6 Int. Rev. Ree.; Treadwell v. Iollo- 
way, 46 Cal., 547.) As held in Chapman v. Forsyth, 2 ILow., 
208, the words, “ other fiduciary capacity,’ mean the same 
class of trusts as executors, administrators, guardians, and 
trustees, and we think the relation of attorney and client is 
nearly enough of that class to be within the spirit of that 
decision. For some purposes the relation of attorney and 
client is classed by courts of equity with those of trustee 


and cestui que trust, and guardian and ward. (Ad. Eq., 184.) 
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If it were not conclusively settled, so far as this case is 
concerned, by the judgment in the original suit, it might 
well be questioned whether the location of a land certificate 
is properly within the scope of an attorney’s duties, even 
when undertaken as an attorney. It can hardly be doubted, 
however, that the undertaking to perfect the title te land 
is a legitimate professional contract. Especially was this 
so in this case, because of the complicated nature of Pear- 
son’s claim. Ie held only an obligation for title to be 
made when a much larger part of the certificate was lo- 
cated by Reeves. The perfection of his title was, under 
the circumstances, a proper subject of professional em- 
ployment. But the plaintiff cannot reopen this question ; 
nor the question whether Pearson was, in fact, by the 
conduct of plaintiff, left without remedy for the recovery 
of the land on which the certificate was located; nor yet 
the question whether the amonnt of the original judgment 
was not excessive, notwithstanding the remittitur. These 
questions do not enter into the case as presented to us. 

But it seems to be contended that the affirmance of the 
judgment in this court, pending the proceedings in bank- 
ruptcy, and in the absence of any suggestion by defendant 
of his bankruptcy, was a nullity. We have not been re- 
ferred to any decision going to that extent. The cases of 
Taylor v. Bennett, 38 Tex., 522, and Johnson v. Poage, 
decided by our predecessors, not yet reported, refer to the 
enforcement of liens in the courts of the State after bank- 
ruptecy, and hold that in such cases the State courts have 
no Idnger jurisdiction. They do not refer to cases ex- 
cepted from the operation of a discharge, nor do they refer 
to cases pending in the appellate court. They were cases 
heard on appeal, and not cases attacked collaterally, and it 
is not clear that the court mean to hold more than that it 
is error to proceed in such cases after the institution of 
proceedings in bankruptcy. The State courts have often 
held, in regard to ordinary causes pending against the 
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bankrupt, it is not even error to proceed te final judg- 
ment, where no application for stay of proceedings is made 
by the bankrupt. (Stone v. Brookville National Bank, 39 
Ind., 287; Bradford v. Rice, 102 Mass., 472.) 

In Merritt. v. Glidden, 39 Cal., 564, the court held the 
judgment appealed from to be a final judgment within the 
meaning of the bankrupt act. (See also O’Neil v. Dough- 
erty, 46 Cal., 575.) The proceedings in the Supreme Court 
may be regarded as in the nature of a suit to test the cor- 
rectness and validity of that judgment. (Id., and Gibbs v. 
Belcher, 30 Tex., 80. But.see, contra, In re Metcalf, Bank. 
Reg. Supp., 43.) No method has been suggested by which 
a discharge in bankruptcy could be plead or contested in 
this court, and it would be useless even to stay the pro- 
ceedings, as in the lower court, for the purpose of allowing 
it to be obtained and plead. 

We hold that the affirmance of the judgment against 


Flanagan in this court was valid, and that the judgment is 

a debt created whilst acting in a fiduciary character, and is 

not within the operation of his discharge in bankruptcy. 
The judgment is affirmed. 


AFFIRMED. 





Tue Strate v. J. J. PETERS. 


l. PERJURY—AUTHORITY TO ADMINISTER THE OATH.—In an indict. 
meut for perjury, in a trial before a justice of the peace in an action 
of forcible entry and detainer, it is not essential to set out a copy of 
the commission of the justice, or to allege how his jurisdiction at- 
tached to the case, it being sufficient as to his authority to administer 
th: oath to allege that he was a justice of the peace and had juris- 
diction to try the case. 

2. See discussion of requisites in an indictment for perjury. 


APPEAL from Cass. Tried below before the Hon. James 


H. Rogers. 








Tne State v. PETers. [Tyler Term, 





Opinion of the court. 





G. W. Smith, for State. 
Penn ¢ Todd, for appellee. 


Moore, Assocrate Justice.—The essential constituents 
of the crime of perjury, as defined by the Criminal Code, 
are, 1, the making of a false statement, either written or 
verbal; 2, said statement must be deliberately and will- 
fully made; 3, it must relate to something past or pres- 
ent; 4, it must be made under the sanction of an oath, or 
affirmation equivalent by law to an oath; 5, the oath or 
affirmation must be legally administered, under circum- 
stances in which it is required by law, or is necessary for 
the prosecution or defense of a private right, or for the 
ends of public justice. 

If, from the matters afteged in the indictment, it is found 
that these constituents of the offense are charged in plain 
and intelligible words, it is all that is required. It is not 
to be understood, of course, that it is sufficient merely to 
charge the defendant with guilt of the constitucnts of the 
offense; that would be simply to set out in the indictinent 
the elements or definition of an offense. The indictment 
must state the acts and things done and said by the defend- 
ant, with such facts and circumstances connected with them, 
with such fullness and particularity for it to appear plainly 
and intelligibly that the matter wherewith he is charged 
contains these essential constituents in the definition of the 
offense. 

Does the indictment in this case satisfy these require- 
ments? is the question for our determination. Unques- 
tionably the indictment sets out, with sufficient clearness 
and detail, a statement iu writing relating to a matter in 
the past, and charges the same to have been deliberately 
and willfully made by defendant, with a proper traverse 
of its truth. If the alleged statement was made under the 
sanction of an oath legally administered, it is apparent 
from the circumstances under which it was administered 
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that it was required by law, and necessary for the prosecu- 
tion of a private right. It only remains, therefore, to in- - 
quire whether the statement was made under the sanction 
of an oath, and if so, whether such oath was legally admin- 
istered. . 

It is charged in the indictment that the statement in 
question was made under the sanction of an oath adminis- 
tered by E. M. Griffin, a justice of the peace, in a proceed- 
ing of forcible entry and detainer instituted before said — 
justice. It is a matter of judicial knowledge that justices 
of the peace have jurisdiction of cases of this character. 
The court knows, in like manner, that justices of the peace 
are authorized to administer oaths, when required by law, 
in the inception or progress of causes of which they have 
jurisdiction. The indictment cannot therefore he held de- 
fective, unless it is essential to show that Griffin was in fact 
a justice of the peace, by setting forth a copy of his com- 
mission, or to aver that the proceeding in question was 
within this particular justice’s jurisdiction. 

Through force of precedents it had no doubt become an 
essential and necessary averment, in indictments for per- 
jury in the English courts prior to the statute of 23 Geo. 
II, ch. 11, to charge that the oath on which the perjury is 
assigned, to have been taken before an officer’ authorized 
by iaw to administer it, and to show his authority for doing 
so by setting out in the indictment a copy of his commis- 
sion. But these precedents have never been followed or 
held of force in this State. This statute, as says Bishop, 
was not enacted to change the common-law form of indict- 
ments, but to get rid of prolix and embarrassing forms un- 
der which the better common-law form of indictment for 
this offense had been obscured and superseded by a series 
of precedents which tended much more to facilitate the es- 
eape of offenders than the security of innocent partics im- 
properly indicted. (The State v. Hayward, 1 Nott & McC., 
546; ‘The King v. Callanan, 13 Eng. Com. Law, 57.) 
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The averment in the indictment of the fact, without set- 
ting out his commission, being sufficient to show that 
Griffin was a justice of the peace, the court judicially knows 
that he was authorized to administer the oath, if he had 
jurisdiction of the particular case alleged to have been in- 
stituted before him by the complaint on which the perjury 
has been assigned. That it is unnecessary to allege that 
the justice had jurisdiction, by reason of the parties or the 
subject-matter of the suit being within the territory to 
which his jurisdiction extended, is clear, and it has been 
often so held where the particularity of the former English 
precedents to which we have adverted is not required. 
(Commonwealth v. Knight, 12 Mass.; State v. Newton, 1 
Green, 160; People v. Phelps, 5 Wend. 9; 6 Ind., 9.) 

The formal conclusion usual in indictments of this kind 
isa mere deduction by the pleader from the necessary 
averments which precede it, and gives no aid to them if 
they are insufficient. It is not therefure essential, and its 
omission cannot be regarded as fatal. 

For the error of the court in sustaining the exceptions 
’ to the indictment, the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 





W. J. Sepserry v. Lucinpa JONES 


PRACTICE—OPENING DEFAULT.—It was error to overrule a motion to 
set aside a judgment by default supported by affidavit of a meritorious 
defence, and of an agreement to compromise the suit, opposed by 
affidavit denying the agreement to compromise, but not negativing 
the belief of such agreement by the defendant. 


Appgat from Morrison. Tried below before the Hon. J. 
D. McAdoo. 





SEDBERRY v. JONES. 





Opinion of the court. 





E.W. Burt and H. McKay, for appellant. 
D. B. Culberson, for appellee. . 


Goutp, Assocrate Justice.—On the 18th day of Janu- 
ary, 1872, appellant filed, under oath, an application to set 
aside a judgment by default rendered on the 17th, setting 
up a meritorious defense, as well as the defense of limita- 
tion against part of the claim established by the judgment 
against his intestate’s estate, and alleging as excuse for 
failing to defend that there had been negotiations for com- 
promise between plaintiff’s attorney and defendant, and 
that he referred the plaintiff’s attorney to his (defendant’s) 
attorney, and is advised that they agreed to a compramise. 
The sworn statement of the defendant’s attorney is to the 
effect that he understood from plaintiff’s attorney that the 
compromise was accepted. 

On the other hand, plaintiff’s attorney, under oath, de- 
nies that there ever was any agreement, direct or indirect, 
between him and defendant’s attorney to compromise, 
pass, or otherwise dispose of the case, but states that on 
one occasion defendant’s attorney offered $425 as a com- 
promise, which was rejected. Ilis affidavit further shows 
that defendant’s attorney was in the court room when the 
writ of inquiry was executed, and that the default was 
taken long after default day had passed, simply in accord- 
ance with affiant’s custom in cases where he supposed 
counsel would appear. 

The application to set aside the default was refused, and 
the defendant appealed. 


The affidavits of appellant and his attorney show that 
they supposed that a compromise had been substantially 
agreed on. The counter affidavit negatives any such 
agreement, but fails to show that defendant and his attur- 
ney did not believe such agreement to have been made. 
The fair conclusion is that the defense was not plead be- 
cause of this belief. Whether the facts as they occurred 
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justified them in their conclusion or not, it would seem 
that the excuse, being made on the next day after the 
default, and being accompanied with an affidavit of a mer- 
itorious defense, should have been held sufficient. The 
case of Dowel v. Winters, 20 Tex., 797, sustained the suffi- 
ciency of a mistake of law as an excuse; and the rules 
there laid down are decisive of the present case: “ It does 
not appear that the trial would have been delayed. The 
plaintiff would not have been injured or hindered by rea- , 
son ef the default.” ‘* What appears a strong case of 
merits is presented, and there is reason to apprehend that, 
if not allowed to make defense, irreparable injury may be 
the gonsequence.” 

We remark that the presence of appellant’s counsel in 
the court room whilst the writ of inquiry was being prose- 
cuted is not inconsistent with his failure to actually notice 
what was being done. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tuomas ALLEN v. THE STATE. 


1. PERJURY.—An indictment for perjury, since the adoption of the 
Penal Code, must aver that the statement upon which the perjury 
is assigned was deliberately and willfully made. 

2. INDICTMENT.—An indictment for perjury is good if each of the 
essential constituents of the offense, as defined in the code, are 
alleged in plain and intelligible words. 


APPEAL from Harrison. Tried below before the Hon. 
M. D. Ector. 


Thomas Allen was indicted and convicted of the crime 
of perjury, and has appealed. 


Turner § Lipscomb, for appellant, cited Campbell ». The 
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People, 8 Wend., 686; 3 Arch. Cr. Prac., 592, 599; 2 
Chit. Cr. Law, 309; 2 Starkie Rep., 423, and note; Com- 
monwealth v. Knight, 12 Mass., 274; Commonwealth 
v. Cook, 1 Rob., 729; The State v. Wall, 9 Yerg., 374; 
7 Humph., 250; State v Johnson, 7 Black., 49; Withers 
v. The State, 2 Mo., 8; 2 Black., 279; Whart., 2161, 
2262; The State v. Lindenberg, 13 Tex., 29; Thomas v. 
Commonwealth, 2 Rob. Va., 795; Juaraqui v. The State, 
28 Tex., 625. 


W. Steadman and W. H. Pope, and George Clark, Attor- 
ney General, for the State. 


Moore, Associate Justice.—The appéllant is charged 
in the indictment with * knowingly, falsely, corruptly, 
wickedly, and willfully” making the statements which are 
assigned as perjury. These adverbial words are used to 
define the character of the defendant’s act in giving the 
testimony alleged to be fulse. They are mostly the same 
Which are generally used for this purpose in indictments 
for perjury under the common law. And althongh it has 
never been held to be absolutely essential to use all of 
them, it must appear from such as are used, or from equiv- 
alent expressious, that the intent of the defendant in mak- 
ing the statements traversed in the indictment is of the 
character essential to constitute the offense of perjury as 
defined by the common law. And if the indictment is 
under a statute, then such of them as are statutory words 
defining the offense, or others of like legal import, must 
be used. 

The words which we have quoted, although the word 
** maliciously,” which is generally found in the forms, has 
been omitted, would probably have been sufficient to sup- 
port the indictment at common law or under our statutes 
prior to the adoption of the code. (ILart. Dig., art. 2678; 
The State v. Luderburg, 13 Tex., 27.) By the code, how- 
ever, it is-said the statement upon which the perjury is 
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assigned must have been “ deliberately and willfully”? made. 
(Pas. Dig., art.,1909.) And since its adoption it has been 
uniformly held that these or equivalent words are abso- 
lutely essential to the validity of the indictment. (Juara- 
qui v. The State, 28 Tex., 625; The State v. Powell, 28 
Tex., 626, aud cases citing and approving these cases de- 
cided at the last term at Austin.) 

The indictment in other respects is not believed to be 
subject to the exceptions which are taken to it. The aver- 
ments introductory to the statement of the false testimony, 
and those which are incidental and collateral to it, such, 
for instance, as refer to the tribunal in which the false tes- 
timony was givén, and its authority to administer the oath, 
the nature of the proceeding pending before it, and its 
jurisdiction on the same, are not, it is true, set forth in 
the indictment with that particularity of detail which was 
common in the English courts prior to the statute of 23 
Geo. II, ch. 11, and in soine of the American courts, where 
this or a similar statute is not in foree. (The State v. 
Gallemore, 2 Ired., 372; Lodge v. The Commonwealth, 2 
Grat., 579.) This particularity of statement, however, in 
regard to introductory matters, by way of predicate for the 
averment of the facts which constitute the offense, has not 
been customary in indictments of tiis kind in our courts 
even before the adoption of the code, since which all 
that is required in charging an offense is that it be set 
forth in plain and intelligible words; the obvious import 
of which is, if each of the essential constituents of the 
offense, as defined by the code, are alleged in plain and 
intelligible words in tie indictment, it is sufficient. ‘This, 
we believe, has been done in this indictment, except as 
heretofore pointed out. 

The judgment is reversed. 


REVERSED AND REMANDED. 
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S. R. Apams anp Wirt v. Josepm ITuFFMASTER ET AL. 


FRAUD AND MISREPRESENTATION.—See allegations held sufficient 
in a petition to avoid a deed. 


Appeal from Kaufman. Tried below before the Hon. 
Jolin G. Scott. 

This is a suit by Adams and wife, the object of which 
is to annul a deed of conveyance made by them to Tuff 
master, July 11, 1870, on the ground that it was procured 
by fraud. Originally the suit was brought by Adamsalone. 
ITis wife afterward was joined with him. The petition 
alleged that July —, 1870, appellants’ son was arrested for 
the alleged theft of an ox, and by examining court bound 
over in a bond of $800. IZuffmaster was the attorney of 
young Adams on the occasion, employed by appellant, 
Adams, and together with him, became bail for his client. 

It is charged in the original petition that Huffmaster, 
taking advantage of his relation to Adams and wife as 
attorney, by false and deceitlul representations and devices, 
worked upon their fears and thereby induced them to 
make the deed in question; that by false and deceitful 
representations and devices he induced them to believe 
that the said deed was only a security to him for whatever 
loss he might sustain by reason of his becoming bail for 
young Adams, while in fact it was an absolute deed con- 
veying the fee; that by his false and deceitful representa- 
tions and artful devices he induced them to make a deed 
for one hundred and sixty acres of land, the same being 
their homestead, including their dwelling-houses and all 
of their improvements and all their land, when, in truth, 
they intended and believed that they were only making a 
deed as a security as aforesaid for one hundred acres, not 
to inelude their home and improvements; that [Huffmaster 
wrote the deed; that Adams and wife are illiterate, and 
could not read it; that he falsely and fraudulently read it 
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over to thei so that they did not know the character of 
the deed until advised, by their counsel; that when Huff 
master had gotten the deed, he began to hold himself out 
as the absolute owner of the land, and at the time of insti- 
tution of suit, November 14, 1870, was trying to sell the 
same. It was also charged that the said deed grew out of 
a transaction, as relates to Iuffmaster, contrary to public 
policy; that the land was worth $2,000 specie at the date 
of the deed; that the consideration was grossly inade- 
quate; that the land was their homestead; that Manion, 
the purchaser, knew the facts, and was law partner of 
Huffmaster, 

October term, 1872, a trial was had, and upon special 
issues submitted, the jury found that the defendant pro- 
cured the deed by fraud; that the deed was for 160 acres; 
and the invalidity of Manion’s purchase. 

A new trial was granted, and plaintiffs amended, set- 
ting out carefully in detail the facts constituting the al- 
leged fraud, &e. 

February 3, 1873, a general demurrer was filed by de- 
fendant, and which being sustained judgment was ren- 
dered for defendants, from which Adams and wife ap- 
pealed. 


J. J. Hill, for appellants. 
No brief for appellees. 


Moore, Assoctate Justice.—The only question pre- 
sented for our consideration in this case is, Did the court 
err in sustaining a general demurrer to the original and 
amended petitions? And to this question we are clearly 
of opinion’an affirmative answer only can be made. In- 
deed we are somewhat at a loss to perceive upon what 
view of the case the court based its judgment. 

The object of the suit was to annul and cancel a deed 
executed by Adams and wife to Huffmaster, which pur- 
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ports to be an absolute deed of conveyance, (as they allege, 


of their homestead,) and if it cannot be annulled, then 
that it be held to be a mortgage, but not. subject to fore- 
closure while the land remained their homestead, and that 
it be corrected, so as to include only that part of the land 
described for which, according to the intention of the par- 
ties at the time it was executed, it was to have beeu given. 
The grounds upon which the plaintiffs claim the relief 
prayed for are fraud, misrepresentation, and deceit prac- 
tised upon them by Iluffmaster, whereby they were in- 
duced to execute the deed, the particulars whereof are 
fully and specifically alleged and set forth in their original 
and amended petitions ; that the deed, though absolute in 
form, was in fact understood and intended by the parties 
at the time it was executed as a mortgage in favor of the 
grantee; mutual mistake as to the quantity of land in- 
cluded in the deed; want of consideration for the convey- 
ance; ignorance of the grantors as to its legal effect and 
of quantity of land inclosed in it; undue influence exerted 
over them by Huffmaster through his professional rela- 
tionship; failure of Huffmaster to comply with the terms 
and stipulations of the agreement on his part, in consider- 
tion of which they were induced to execute the deed; and 
that the intervenor purchased the land as Huffmaster’s 
property, with a full knowledge of all the facts, after the 
commencement of this suit, and without the payment of 
any reasonable or adequate consideration. 

It would be an unprofitable consumption of time to cull 
from the petition and amended petitions the averments 
from which we deduce the foregoing summary of the 
grounds upon which the plaintiffs claim the relief they ask, 
or to comment upon them to show, if true, that they are 
sufficient to entitle the plaintiffs to the interposition and 
protection of the court. Plaintiffs’ grounds of action are 
presented elaborately and fully, and at the same time with 
more than ordinary force and perspicuity; and upon 

2 
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more than one of them, if supported by evidence, a judg- 
ment in their favor would be fully warranted. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Ann Berta Lopas, No. 42, [. 0. O. F., v. Martraa J. Le- 
VERTON, 


1, WIFE'S POWER OVER COMMUNITY PROPERTY WHEN ABANDONED 
BY HWUSBAND.—It is not an open question in this court that the 
wife, when forced by the action of the husband to assume and fulfill 
the duties of a feme sole, or the head of the family, may exercise the 
rights and privileges of such position. 

ANNOUNCEMENT OF READY—AMUNDMENT OF PLEADING.—The an- 
nouncement of ready, when there are questions of law to be consid- 
ered by the court, implies readiness, unless the rulings of the court 
upon the pleadings require their amendment 3 and the right to amend 
pleadings to which exceptions have been sustained ouly authorizes 
the amendment of the pleadings held to be defective. 

PRACTICE IN SUPREME CourtT.—A bill of exceptions to the admis- 
sibility of evidence is hell a waiver of objections not urged; and this 
court will not consider objections apparent in the record to evideuce 
to which other objections were made. 

. INSTRUCTIONS excluding the effect of evidence, admitted for reasons 
not urged when the tesiimony was offered, shoul:| not be given, 
Objections to testimony must be taken when it is oTered. 

5. In an action of trespass to try title, where defendant has no title he 
cannot show in defense that plaintiff had not paid a valuable con- 
sideration for his title. 

6. PAROL CONTRACT FOR SALE OF LANDS.—Tender of purchase money, 
making improvements by vendee, (it not appearing that vendee ex- 
pended beyond rents received by himn,) and possession, do not con- 
stitute such part performance of a parol agreement for sale of land 
as will justify a deerce of specific performance of such parol agree- 
ment to sell. 

See discussion of principles governing specific execution of parol con- 
tracts for sale of land. 


AppEAL from Anderson. Tried below before the Ion 
A. J. Fowler. 
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T. T. Gammage, for appellant. 
Reagan, Greenwood § Gooch, for appellee. 


Moore, Assoctate Justice.—This suit was brought by 
Mrs. Martha J. Leverton, the appellee, against the appel- 
lants, in the usual form of an action of trespass to try title 
to an undivided half of lot No. 4, in block No. 17, in the 
town of Palestine, and also to have said lot partitioned be- 
tween herself and the defendants, who were admitted to 
own the other undivided one half of the lot. The original 
answer of the defendants consists merely of a general de- 
murrer and plea of not guilty. 

Daring the progress of the case the defendants filed 
amended auswers, in which they set up several special 
grounds of defense. All of them, however, were, on ex- 
ceptions of the plaintiff, held insufficient, and as presenting 
no valid ground of defense to the plaintiff’s action, But 
notwithstanding this ruling of thé court, it appears from 
the bills of exceptions and statement of facts that all of these 
defenses were on the trial relied upon under the plea of 


not guilty. It is not therefore deemed important to give 


the action of the court upon the exceptions to the special 
answers of the defendants, and those upon the exceptions 
taken to the admissibility of evidence, and the instructions 
of the court to the jury given and refused, which present 
substantially the same points, a distinct and critical separ- 
ate examination. 

All of the grounds of defense presented by the answers 
of the defendants, or suggested by the rulings of the court 
ou exceptions to evidence or otherwise during the trial, 
may be considered under one or the other of the following 
general propositions: , 

Ist. The plaintiff failed to show title under which she 
should recover. 24. Defendants themselves had the better 
title. 3d. Though defendants did not have the better title, 
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they had equitable rights which they could assert in this 
action. 

Under one or the other of these general divisions we will 
now consider and dispose of all the questions presented by 
the assignments of error, in respect to all the matters com- 
plained of prior to the return of the verdict, which it is 
deemed necessary to notice, except the refusal to grant the 
continuance asked by defendants atter the commencement 
of the trial. 

1. The supposed defects in the plaintiff’s title are: Ist. 
The plaintiff’s vendor being a married woman, and her 
husband not having joined in the conveyance, the power 
of attorney and deed under which she claims were inoper- 
ative and void. 2d. Want of mental capacity in plaintiff’s 
vendor to convey. 3d. Failure in proof of the execution 
of muniments of title upon which plaintiffrelied. 4th. The 
deed to plaintiff was without consideration. 

The first of these grounds of defense was presented in 
defendants’ first amended answer, and although not so fully 
and distinctly presented as it might have been, we see no 
good reason why the court should have sustained the ex- 
ceptions to it. But no injury resulted to defendants from 
the ruling of the court. On the trial defendants were per- 
mitted to prove the facts alleged in the answer. They 
thereby got the full benefit of the answer. The legal effeet 
which might have resulted from such facts was fully met 
and rebutted by evidence showing the abandonment of the 
plaintiff’s vendor by her husband long prior to the execu- 
tion of the deed to plaintifi It is not now an open ques- 
tion in this court, that the wife, when forced by the action 
of her husband to assume and fulfill the duties of a feme 
sole, or the head of the family, may exercise the rights and: 
privileges of such position. And the validity of her acts 
cannot be impeached, even by parties directly interested 
therein, much less can strangers be heard to call them in 
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question. (Hays v. Wright, 10 Tex., 130; Fullerton v. 
Doyle, 18 Tex., 3.) 

The answer alleging that plaintiff’s vendor was non com- 
pos at the date of her power of attorney and deed, if other- 
wise sufficient, evidently did not come in time. It was 
not filed until after the parties had announced ready, and 
the court had acted upon the exceptions to the pleadings 
of the parties respectively as they then stood. The an- 
nouncement of ready, when there are questions of law to 
be acted upon by the court, is never regarded as absolute 
and unconditional. It imports, however, that the parties 
are ready, unless the rulings of the court upon the plead- 
ings require their amendment, and thereby a continuance 
by one or the other of the parties may become necessary. 
And although it is unquestionable that the party whose 
pleading is held defective is entitled to amend his plead- 
ing for the purpose of curing such defect, notwithstanding 
his previous announcement of readiness for trial, this only 
extends to curing by amendment his defective pleading 
previously filed, and does not authorize him, as a matter 
of right, to plead new and independent matter, though 
it is no doubt within the discretion of the court to permit 
him to do so. But this court will not review its action in 
rejecting a proffered amendment of this character, unless 
it clearly appears that wrong or injustice has been done 
thereby. If this was the ground upon which the court re- 
jected the amended answer which we have been consider- 
ing, there is nothing in the record to induce us to reverse 
its action. The defendants could also, we must infer, have 
gone into this question under the plea of not guilty, as 
they did as to the matter alleged in their first amended 
answer, if they had desired to do so. 

On the trial the defendants objected to the reading in 
evidence of the power of attorney under which the deed 
to the plaintiff was made, upon the ground that the grantor 
was alive and within the jurisdiction of the court, and it 
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could only be froved by producing the grantor in court. 
This is evidently no valid objection to proof of the exeeu- 
tion of such an instrument, when its execution is sought 
to be established by proof of the genuineness of the signa- 
ture of thegrantor. That the grantor is living within the 
jurisdiction of the court certainly does not preclude proof 
of the execution of a deed by proof of the genuineness of 
his signature, if the evidence offered for this purpose is 
otherwise admissible. It was also objected that the ques- 
tions addressed to the witnesses and his answers were not 
legal, and did not lay the proper predicate. The supposed 
illegality of the questions and answers and want of proper 
predicate is not indicated in the bill of exceptions or brief 
of counsel. The questions and answers seem precisely 
those which are usual and customary when the signature 
to an instrument is being proven. It is quite obvious, if 
the proper objection had been made, that the instrument 
should have been proven otherwise than it was, or it should 
have been excluded. But it is well settled that this court 
can only consider such objections as were made in the 
court below; and as neither of those which were made 
were well taken, we cannot say that the court erred in 
overruling them and permitting the instrument to go to 
the jury. Ifthe proper objection had been made to it, for 
aught we can say, the execution of the power would have 
been shown in such manner as to authorize its going to the 
jury. 

The defendants also sought to destroy the legal effect of 
the instrument by instructions to the jury, in the natare of 
objections to the sufficiency of the proof upon which it 
was admitted in evidence. This was evidently not the 
proper time and manner of depriving the plaiutiff of the 
benefit of it as evidence in the case. The question of its 
admissibility was for the court and not the jury, and could 
only be made when the evidence was offered in limine. It 
would have been gross injustice for the charge of the court 
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to have, in effect, excluded it after it was teo late to bring 
the evidence which would have warranted its admission. 

Whether the plaintiff had, in fact, paid for the land the 
consideration mentioned in her deed, or any consideration 
whatever, in no way concerned the defendants. Jt is not 
controverted that the plaintiff was fully informed of de- 
fendants’ claim to the land when she took her deed; there- 
fore, whether she has paid the alleged purchase money or 
not, she holds subject to whatever equitable right defend- 
ants may have. If defendants have no title, whether the 
deed to the plaintiff was made with or without considera- 
tion is wholly immaterial to them. 

2. Did the defendants show title, either legal or equita- 
ble, to the half interest in the lot sued for? 

It is not pretended that the defendants held under a 
deed or other instrament of conveyance duly executed 
and delivered to them by the party, her agent or attorney, 
under whom they claim. Nor do they insist that they have 
any contract, agreement, or memorandum in writing for 
the sale of the undivided half of the lot in dispute, signed 
by the alleged vendor, or by any one by her thereunto law- 
fully authorized. But the sole ground upon which they 
base their claim of title is a verbal contract, so far executed, 
as they maintain, as to warrant a degree of specific per- 
formance by a court of equity. : 

This presents the most important inquiry in the case, 
and, indeed, the only one of serious difficulty. That the 
full extent and hearing of the question, and the precise 
point which we are called upon to decide, may be seen 
and clearly understood, it is necessary to consider and de- 
termine the facts or acts of part performance upon which 
defendants’ claim to a specific performance depends. Inu 
doing this it is also to be borne in mind that the matter of 
defense presented by this branch of the case is in the nature 
of a confession and avoidance. And the facts relied upon 
in evidence, but for our blended system of law and equity, 
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could only have been made available to the defendants by 
invoking the aid of a court of equity, in doing which they 
would have become the actors, and would have had to 
make, by distinct, clear, and specific averments, a case au- 
thorizing a decree for the performance of the contract they 
set up. Unquestionably, when a verbal contract, whether 
fully or partially executed, is relied upon in our courts, 
though merely by way of defense against the legal title, 
the laboring oar is upon the defendant, and he must make 
out such a case as would entitle him to a decree of title, if 
he was seeking it. 

We do not deem it necessary to consider whether such 
defense may be made under the plea of not guilty or must 
be presented by a special answer. There was no material 
difference in the averments of defendants’ special answers 
presenting this defense, to which plaintiff’s exceptions were 
sustained, and the evidence in its support, which was sub- 
mitted to the jury under the plea of not guilty. We shall 
therefore consider the sufficiency of the defense, whether 
presented by the ruling of the court on the exceptions to 
the answer, objections to evidence, or the instructions re- 
fused or given the jury. 

The defendants allege that they made a verbal contract, 
by which they purchased the undivided half of the lot in 
controversy from Mrs. Chambers, through her agent and 
attorney, for the sum of two hundred and fifty dollars; 
that said sale by her agent and attorney was made at her 
instance, and after being made was approved and ratified 
by her, and she and her agent agreed that, as soon as it 
could be conveniently done, she would execute and deliver 
them a deed for the same, and that defendants were placed 
in possession of the lot by her agents, and were still in 
possession under said contract; that about four months 
subsequently to the making of said contract and entering 
into possession, they tendered the purchase money to Mrs. 
Chambers’ duly-authorized attorney in fact, and demanded 
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a deed for the half lot so purchased by them, when said 
agent refused to receive said money so tendered or to give 
them a deed; and that defendants had made permanent 
and valuable improvements upon the lot; but the specific 
character of the improvements or their value, or whether 
any of then were made before the virtual repudiation of 
the contract by the vendor in refusing to receive the pur- 
chase money and make title, is not alleged. Unquestion- 
ably, if a verbal contract is to be enforced upon the ground 
of improvements made by the purchaser, the time and cir- 


cumstances under which the improvements were made, and 
an approximate estimate at least of their value, should be 
shown. The purchaser cannot, with any show of equity, 


ask a specific performance of the contract merely by rea- 
son of improvements, after he is advised that the contract, 
is repudiated and will not be carried out by the other party. 
If he could, the objection which has been urged against de- 
ereeing specific performance of parol contracts, even where 
improvements have been made on the faith of the contract, 
and with the belief that it would be earried out, that it is 
arule byswhich parties may be improved out of their es- 
tates, would certainly be well taken. Nor can it be main- 
tained that any character of improvements or repairs made 
on the premises, of however little value, will entitle the - 
purchaser to have the contract enforced. (Wills v. Strad- 
ling, 3 Ves., 378, notea; Frame v. Dawson, 14 Ves., 386; 2 
St. Eq., § 764; Browne St. Fraud, 488.) 

If we look to the evidence as to the improvements, it 
places the defendants in a still worse position than does 
the averments of their answer. The testimony is as in- 
definite as the answer as to the time when the improve- 
ments were made. But it clearly appears that all of them 
were paid for out of the rents of the property. And this 
demonstrates that all of them, except of a very trivial 
character, and such as would usually be made by a co- 
tenant, as was the defendants’ and the plaintiff's vendor 
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at that time, or even by a mere tenant, were not made 
until after the refusal of the vendor to carry out the con- 
tract made with her agent. It is well settled, when the 
purchaser has been fully compensated for his improve- 
ments, or has gained more by his possession than he has 
expended in improvements, they will not avail him asa 
ground for specific execution. (Wack v. Sorber, 4 Wheat., 
387; Eckert v. Eckert, 332; O’Reily v. Thompson, 2 Conn., 
271.) 

The tender of the purchase money certainly cannot be 
insisted upon as a part performance of the contract, which 
will authorize the interpretation of the court. No case 
has been cited, and we have found none which intimates 
that relief can be had on any such ground. To so hold 
would bein effect to say the refusal to carry out the verbal 
contract, upon which the statute says the party shall not 
be charged, gives a court of equity the right to enforce it, 
which would be manifestly absurd. 

If, then, neither improvements such as were made by 
defendants nor tender of the purchase money support 
defendants’ claim: of title by their verbal contract, they 
are forced to stand upon delivery of possession of the un- 
divided half of the lot, they owning at the time the other 
half, and if it is not sufficient, then defense must fail. 

Will the delivery of possession of land under a verbal 
contract authorize a decree of specific performance in favor 
of the vendee? Counsel have argued this question as if it 
was definitively and conclusively settled by an unbroken 
series of decisions in this court, beginning under the Re- 
public and ending with a case decided during our last 
term at Austin. Looking at the question from what we 
may suppose to have been the standpoiut of counsel, that 
the alleged improvements were of such a character as to 
aid their demand of a specific execution, on the ground of 
part performance of the contract by delivering of posses- 
sion, his conclusion is not to be controverted. But cer- 
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tainly none of the cases to which we are referred support 
the proposition that bare possession, under a verbal con- 
tract for the sale of land, will warrant a decree of specific 
performance of the contract on the application of the par- 
chaser. We believe that we have examined every decision 
which has been made by this court bearing on the ques- 
tion, and if it has been so decided in a single instance it 
has escaped our observation. Nor have we found even an 
intimation, in any of the numerous cases on the subject of 
specific performance of verbal contracts for land, that such 
a proposition, if before the court, would have met its ap- 
proval. The absence of any such decision or intimation is 
strongly persuasive that the contrary has been regarded 
by the bar and beneh as the recognized rule in this State. 

We are fully aware that it is said, by commentators of 
the greatest learning, and not without the sanction of ad- 


judged cases in courts of the most pre-eminent authority, 
that possession alone is such part performance of the con- 
tract as to authorize its enforcement. That it is sufficient 
to warrant a decree for the performance of the contract, is 
laid down, by a standard work on the statute of frauds, in 
the following plaiti and unmistakable terms: 

“And it is well settled that possession alone, without 


payment or other acts of ownership, is sufficient part per- 
formance of a verbal contract for land to sustain a decree 
for its specific execution.” (Browne on St. Fr. sec. 467.) 
‘‘When the purchaser gocs into possession, and rests 
upon that act, his claim for specific execution of the con- 
tract, the reason assigned for allowing the claim is, that if 
there is no agreement valid in law or equity he is made a 
trespasser, a position which would amount to a fraud prac- 
ticed upon him by the vendor.” (Id., sec. 469.) . 
The sanie rule is recognized by Judge Story. Ile seems 
to think it grows out of the necessity of the party placed 
in possession going into the evidence of the parol agree- 
ment for his defense against a charge of trespass, or in a 
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suit to account for the rents and profits. (2 Story’s Eq., 
sec. 761.) 

Other commentators accessible to us announce the rule 
in a more restricted and qualified manner. Thus says 
Chancellor Kent: ‘Generally it may be observed that de- 
livery of possession is part performance. So the making 
of beneficial improvements may be taken as part perform- 
ance.” It will be noted that here it is said “the delivery 
of possession,” not possession or taking possession, is part 
performance. And is it not the inference that it is part 
performance by the party delivering the possession? Like 
‘the other instance which he puts, making improvenients is 
part performance by the purchaser ; but surely not so on 
the part of the vendor. And says Fonblanque, p. 149: 
“So, if.it be carried into execution by one of the parties, 
as if by delivering possession, and such execution is ac- 
cepted by the other, he that accepts it must perform his 
part; for, where there is a performance, the evidence of the 
bargain does not lie merely upon the words, but upon the 
fact performed. And it is unconscionable that the party 
that has received the advantage of the contract should be 
admitted to say that such contract was never made.” 

And says Cruise: ‘It is said, in the Treatise of Equity, 
b. 1, ¢. 3, § 8, that if a parol agreement be carried into ex. 
ecution by one of the parties, as by delivering possession, 
and such execution be accepted by the other, he that ac- 
cepts it must perform his part.”” And in the next section 
adds: ‘“* With respect to the acts which have been held to 
be part performance of an agreement, the general rule is 
that they must be such as could be done with no other 
view or design than to perform the agreement. Thus the 
delivering of possession and laying out of money has always 
been held to be a part performance of a parol agreement.” 
(2 Greenl. Cruise, tit. 32, ch. 3, series 32, 33.) 


And though it is said by Sugden: “So, when agreements 
have been partly carried into execution, the court will de- 
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eree the performance of them, in order that one side may 
not take advantage of the statute to be guilty of fraud.” 

‘‘But if possession be delivered to the purchaser, the 
agreement will be considered as in part executed, espe- 
cially if he expends money in building or improving, ac- 
cording to the agreement; for the statute should never be 
so termed, construed, or used as to protect or be the means 
of fraud.” 

But that he intends to be understood that it is only at 
the instance of the party as to whom the failure to execute 
the coutract would operate as a fraud who can complain, 
is clearly shown by a subsequent paragraph, in which he 
says: “In some of the cases it has been decided that acts 
done by the defendant to his own prejudice could be made 
a ground for compelling him to perform the agreement; 
but Sir William Grant held the contrary, where there is 
no prejudice to the plaintiff, because the ground on which 
the court acts is fraud in refusing to perform, after per- 
formance by the other party; but where the defendant has, 
for instance, paid the auction duty or purchase money, it 
it is no fraud on the vendor, but loss on himself, which 
ought not to be made a ground for a specific performance 
against himself.” (Sudg. on Vend., ch. 3, see. 7, par. 2, 
5, and 17.) 

We will extend these quotations by only one additional 
extract, which we make from Addison’s work on Coutracts. 
He says: ‘But in equity the purchaser so let into pos- 
session will be entitled, it is said, to a conveyance of the 
estate, and the court of chancery will compel the vendor 
to execute such a conveyance, notwithstanding the pro- 
visions of the statute of frauds, on the ground that there 


has been a part performance of the contract, and that pos- 


session having been given and accepted in fulfillment of 
the bargain, it would be fraudulent in either party to with- 
draw therefrom without the consent of the other. But the 
mere naked transfer of the possession of land can hardly 
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be sufficient to justify a court of equity in enforcing the 
performance of an oral contract for the purchase of the 
freehold and inheritance of such land, on the ground that 
the transfer of the possession is a part performance of 
such oral contract. Acts done in performance, it has been 
justly observed, must be such as could have been done 
with no other view or design than to fulfill the particular 
‘contract sought to be enforeed. A mere change of the 
possession and seizin of the land is an equivocal act, open 
to a variety of interpretations, and affords no presump- 
tion of a contract for the sale of the fee, but rather fora 
contract for a lease, either at will or from year to year, or 
for such time or period of time as may lawfully be granted 
by word or mouth, and to permit a person who can show 
no other act done, beyond the transfer of the possession 
of the soil from the owner to himself, to set up and en- 
force an oral agreement for the sale of the fee, would 
practically repeal the statute of frauds, and let in all the 
mischief which that act was intended to guard against. 
(Pages 157, 158.) 

These quotations, it seems to us, show that the broad 
and unqualified proposition which seems to be laid down 
by the two authors first cited is not in accord with the 
views entertained by the others. Yet it is to be noted, 
with the exception of Cruise and Addison, all of the others 
from whom we have quoted are cited by Browne and Story 
in support of the rule as laid down by them; and in the 
main all of them refer to the same adjudicated cases. 
Maay of these cases are not accessible to us. It is impos- 
sible, without extending this opinion beyond al! reason- 
able compess, to advert to the particular facts and points 
decided in such of these cases as are within reach. We may 
say that we have found but one of them (Butcher v. Stap- 
ley, 1 Vt., 863) in which the performance of the contract 
was decreed at the instance of the purchaser on the bare 
fact of part performance by the delivery of possession, 
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and even this case is so briefly reported as not to preclude 
all doubt whether there may not have been other facts 
and circumstances in it. We find, it is true, the same 
general rule which these authors lay down announced in 


some of the other cases, but they were suits most generally 


where the vendor was seeking the execution of the con- 
tract, or, if the purchaser was the plaintiff, there were 
other facts besides the mere delivery of possession which 
clearly authorized a decree. (Kine v. Balfe, 2 Ball and 
Beatty, 843; Toole v. Medlicott, 1 Id., 393; Boardman v. 
Mostyn, 6 Ves., 467; Lacon v. Mertius, 3 Atk., 3; Gun- 
ter v. Iulsey, 2 Ambl., 586; Morphett v. Jones, 1 Swanst. 
Ch., 172; Clinan v. Cooke, 1 Scho. and Lefr., 22; Harris v. 
Crenshaw, 3 Rand., i4; Shepherd v. Shepherd, 1 \.d. Ch. 
Dec., 244; Owings v. Baldwin, 8 Gill, 337; Morris v. Tar- 
ris, 9 Gill, 19; Pugh v. Good, 3 W. & 8., 56; Allen’s Es- 
tate, 1 W. & S., 383; Smith v. Smith, 1 Riehd. 8. C. Eq., 
130; Keatts v. Rector, 1 Ark., 391.) 

We make no question, however, that many cases are to 
be found in which decrees for performance have been had 
(as says Sugden and Sir William Grant) upon part per- 
formance by the defendant, though evidently, as they 
think, it is contrary to sound principle. These cases were 
probably decided upon the theory, which seems to have 
been entertained at one time in some courts, that where 
there was a part execution of the contract, it mattered not 
by which party, the statute was no longer applicable to it. 

Although it is usual to say that part performance takes 
a case out of the statute of frauds, it is now, we believe, 
universally coneeded that such is not the ground upon 
which courts of equity go in such cases. It certainly has 
never been contended in this court that equity can enforce 
such a contract upon any other ground than that of pre- 
venting fraud. And as only the party in danger of being: 
defrauded can claim relief and protection from such fraud, 
we are Jed to the inquiry, [low is it necessary to decree a 
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performance of the contract for the protection of the pur- 


chaser upon the mere fact that possession of the land has 
been given him by the vendor? It is said, as we have 
seen, by those who maintain that possession is such part 
performance as will warrant the court in carrying out the 
contract at the instance of either party, that this is neces- 
sary to protect the purchaser against a charge of trespass, 
or from a suit for the rents and profits received while in 
possession of the land. But is there in fact any necessity 
to enforce a contract in violation of the plain letter of the 
law to afford the purchaser protection against such suits, 
which, no doubt, in equity and good conscience he should 
have? To enable the purchaser to defend himself against 
such suits, it is insisted he must give in evidence the whole 
contract under which he entered. Grant it. The statute 
does not preclude the court from hearing proof of this 
kind, if presented for any legitimate purpose. It merely 
forbids charging the party on such contract after it is 
proved. And surely, if the court can, to prevent a fraud, 
decree the performance of the contract, notwithstanding 
the statute, it can protect the defendant on the same 
ground against the consequence of acts done under it, and 
at the instance of the plaintiff. Delivery of possession 
might with more propriety be treated as a license to enter 
and enjoy the rents and profits. And such license surely 
would protect the purchaser against an action for trespass 
or rents, when the contract of sale, through default of the 
vendor, has not been carried out, or by reason of the stat- 
ute cannot be enforced. This seems to us much more 
reasonable and more consonant with the rule of proceed- 
ing in equity, than to enforce the performance of the con- 
tract merely to prevent one of the parties against damage, 
which otherwise he might sustain from the failure of the 
other to comply with its stipulations. (Sugd. on Vend., 
111; Browne St. Fds., sec. 470; Allen’s Estate, 1 Watts 
& 8., 383.) 
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To say if*the court should go into the evidence of the 
verbal contract for any purpose, it may do so to enforce 
it, seems to us to savor more of a pretext for enlarging its 
jurisdiction than its exercise within the scope of its ac- 
knowledged limits. The propriety of the enforcement of 
such contracts by courts of equity, under any circumstances, 
has always been a mooted question. And while it’is not 
to be denied by us that it may be done in such cases as 
have heretofore been held by the court as authorizing it, 
we are unwilling to extend its limits beyond the boundaries 
defined by them. 

We must therefore say that defendants did not show 
themselves entitled to a decree for the performance of their 
alleged verbal contract, and their defense upon this ground 
failed. If it had appeared that defendants would not have 
purchased a part of the lot unless they believed they would 
get the entire lot, and this was known to Mrs. Chambers, 
or her agents and attorneys, and on the faith and confi- 
dence that the verbal contract for her half of it would be 
consummated, they were induced te purchase the other 
half, their equitable claim to enforce the contract would 
have been greatly strengthened. But if such was the fact, 
it has not been shown so that we can notice it. 

3. The defendants ask for damages, because plaintiff’s 
deed casts a cloud upon their title, and also claim pay for 
their improvements. But as they failed to show title, and 
the improvements were paid for out of the rents, they are 
entitled to nothing on either ground. 


The application for a continuance was properly overruled. 


The testimony of the absent witness was immaterial, if it 
was only desired to prove the verbal contract and delivery 
of possession of the lot to defendants, and could in no man- 
ner have affected the result of the case. 

There was no error in the refusal of the court to arrest 
the judgment. Though the verdict is not as clear and de- 
finite as it might have been, there is no reasonable doubt 
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as to its trne import. The suit was for an undivided half 
of the entire lot. The-jury, therefore, not inappropriately 
regarded the entire lot as involved in the controversy, and 
_by their verdict in favor of the plaintiff, ‘‘for one-half the 
> evidently must be under- 








land in controversy in the lot,’ 
stood as finding in her favor for the undivided half of the 







lot for which she was suing. 
There being no error in the judgment of which appellant 
can complain, it is affirmed. 






AFFIRMED. 
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1. WHEN PLAINTIFF IS NOT ENTITLED TO JUDGMENT BY DEFAULT 
AGAINST A CLAIMANT.—No judgment by default can be rendered 
against a claimant of property seized under execution, and who by 







giving the statutory bond has obtained possession of the property, 





until after an issue is directed by the court. The act of the plain- 






tiff, in filing a plea without notice to the claimant before default day, 





and tendering an issue, does not entitle him to judgment on default 






day in the absence of an answer by claimant. 
2. WHEN INTEREST OF A PARTNER MAY BE SOLD UNDER EXECU- 
TION.—The separate interest of a partner may be seized and sold 







under execution, subject to the rights of other parties, and the ecred- 






itors are not bound to wait until those rights are ascertained, but 






may require the sheriff to proceed and sell, (The doctrine an- 
nounced in Warren v. Wallis, Landes & Co., 38 Tex., 228, qualified.) 










Tried below before the Hon. M. 





Appeat from Marion. 
L. Crawford Ts, 

‘This case was before the court ata former term, and the 
appeal dismissed, being from an interlocutory judgment, 
(37 Tex., 389.) All the facts necessary to a proper under- 
standing of the case will be found embodied in the opin- 
ion. 







fT. McKay, for appellants. 
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Devine, Assoctate Justice.—The proceedings in thjs 
cause originated in a seizure under an execution on be- 
half of appellants of the goods of Hugo Fox, to satisfy a 
judgment against Fox and others. Appellee, Miller, made 
claim, verified by affidavit, to one-half the goods taken in 
execution, claiming to bea partuer in the business, and the 


= * 
é 


owner of one-half of the stock, gave the required bond, and 
received the goods from the sheriff. The claim of appel- 
lee being docketed, and an issue between the parties being 
made, by order of the presiding judge, and atrial was had, 
a verdict being found in favor of the claimant; a judg- 
ment was rendered that plaintiffs take nothing by their 
snit, &e: 

The plaintiffs’ motion for a new trial being overruled, 
the cause is presented on appeal. 

The first, second, and third assignments of error may be 
taken together and considered in substance as one assign- 
ment. They present, as causes fora reversal, the refusal of 
the judge to render judgment by default on motion of appel- 
lants; permitting the claimant, Miller, to tender an issue 
after the day set for taking defaults; and “in directing 
plaintiffs to make up an issue with the defendant and try 
the said cause, as if no motion had been made for judgment 
by default.” 

The bill of exceptions taken by appellants on these ques- 
tions shows that on the 5th of October, 1872, (the day for 
the taking judgments by default,) plaintiffs appeared by at- 
torney, presented to the court issues previously filed in the 
cause, without notice to the opposite party, and asked for 
a judgment by default. Claimant’s counsel at the same 
time appeared, asserted he had no notice of any issues 
being made up, and asked that the court should direct the 
issues to be tormed. The court not being satisfied as to 
the proper action to be taken, held the subject under con- 
sideration. On the 16th of October appellant’s counsel] 
again called the attention of the court to the subject, and 
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again asked fora judgment by default, when claimant’s 
counsel also appeared and moved the court to direct the 
issue to be made, tendering to the plaintiffs, subject to the 
action of the court, an issue on the part of claimant, “and 
offered, as he had done when the cause was first called, to 
make up the issues or join therein, as the court might 
direct.” 

The court refused to enter a judgment by default, di- 
rected the issue to be made and the cause to stand for 
trial when reached in its regular order for trial on the 
docket. In this we find no error. There was no defaul 
on the part of cluimant that would have authorized th 
court to enter the judgment asked by plaintiffs’ counsel. 
issue, if the court should so direct, and repeatedly asked 
the court to direct the issue to be formed. The statute 


Defendant s attorneys were ready to file an answer or join 


providing for the trial of the right of property provides: 
“Tf both parties appear, the court shall direct an issue to 
be made up between the parties and tried by a jury.” 
(Pas. Dig., art. 5312.) The time taken by the court t 
consider what action should be taken neither impaired noi 
delayed any legal right of plaintiffs. 

The remaining assignments of error, that the court re 
fused to give the charges asked by plaintiffs, and refused 
to grant a new trial for the reasons set forth in their mo- 
tion for a new trial, will be considered together. The 
charges asked and refused embraced instructions which 
were not the law of the case. The court was not required 
to revise or separate that which was applicable from those 
portions which were not, and there was no error in the 
refusal to give them. 

Among the reasons stated in the motion for a new trial, 
the error in the charge of the court is mainly relied on. 
The charge of the coart was in substance correct, but mis- 
led the jury on one point. It informed the jury that of 
the goods levied on as the property of Hugo Fox, the de- 
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fendant, Miller, claimed the one-half as his, Miller’s, prop- 
erty, and then told the jury that the question to be determ- 
ined was, ‘¢is that portion of the stock of goods claimed 
by Miller (that is, one-half) subject to the execution 
against Hugo Fox?” and that, “if the goods claimed by 
Miller are the property of Fox, they are subject to the 
execution against Hugo Fox, and you should find for the 


* * “but if the evidence shows that 


plaintiffs ;”’ 
the goods claimed by Miller are his property, or that 
Kox and Miller were partners in business, and owned the 
whole stock of goods jointly and in equal proportions, then 
the goods claimed by Miller would not be subject to the 
execution, and you should find for the defendant.”” These 
extracts contain the material portions of the charge, and 
under the issue formed, pleadings, and evidence in the 
case. This was error in the charge. Itassumed that Mil- 
ler, by reason of his partnership interest in the stock of 
goods, would be entitled to the whole, when his claim was 
only for the half. The jury found for the defendant, that 
is, for all that he claimed, the one-half of the goods taken 
under execution by the sheriff. He was, by the verdict, 
entitled to this and nothing more. The judgment was 
therefore erroneous in decreeing that the plaintiffs in exe- 
cution take nothing by their suit. Plaintiffs were entitled 
to have a decree in their favor, adjudging the one-half ad- 
mitted to be the property of Fox liable to the execution. 
This error of the court in the charge doubtless grew out of 
the decision in the case of Warren v. Wallis, Landes & 
Co., 388 Tex., 228. The present case is entirely different. 
In that case, as in the case of Converse & Co. v. McKee, 14 


Tex., 20, it was alleged and shown, by the solvent partner 


claiming the property, that the partner whose supposed 
interest was levied on had no interest in the partnership 
asseis, and that consequently there was nothing to seize 
under the executions. 


In the case at bar the claimant neither asserted nor 
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attempted to prove the existence of any debt against the 
partnership. Ie made no claim and offered no evidence 
to show any interest in the half owned by Fox. He claimed 
for himself one-half of the goods, and nothing more. 

In the ease of Warren v. Wallis, Landes & Co., 38 Tex., 
228, the court said: “It is a principle of law well settled 
that an individual partner has no separate or exclusive 
right to any part or portion of the partnership assets rather 
than to any other part or portion. The partners have a 
common interest in all the assets. No one partner being 
allowed to claim a separate interest, it follows that. his 
creditor cannot execute and sell a separate interest whilst 
the undivided interest may be reached in equity.” The 
first portion of this extract is not-questioned; the latter 
portion we dissent from. Mr. Story, in his treatise on Part- 
nership, 3d ed., p. 404, declares that the separate interest of 
a partner may be taken and sold under execution by the 
sheriff subject to the rights of other parties, but the creditor 
is not bound to audit until those rights are ascertained, but 
may require the sheriff to proceed and sell. The like prin- 
ciple is declared in 3 Kent’s Com., 77, 78, and such has been 
held by this court in Rogers v. Nichols, 20 Tex., 725, and 
Thompson v. Tinnin, 25 Tex. Supp., 56. 

For the error in the charge, and refusal to grant a new 
trial, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Associate Justices Moore and Reeves did not sit in this 
case. | 





Tuompson McCarty v. Louisa Woop, Execurrix. 


1. NEW TRIAL, WHEN DEFECTIVE PLEADING WILL NOT AUTHORIZE. 
—The petition in a suit on account contained no itemized statement 
of the account, but no exception was taken for that cause: Held, that 
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after a verdict for plaintiff the objection could not avail on a motion 
for a new trial. 

2. WHAT MUST APPEAR TO AUTHORIZE A REVERSAL WHEN THERE 
IS NO STATEMENT OF FACTS.—T'o reverse a judemeént, in the ab- 
sence of a statement, on account of error in exciudinge evidence 
apparent from a bill of exceptions, it must appear not only that the 
court had erred, but that such error must with reasonable certainty 
have produced a substantial injury to the party or his canse. 


Error from Vanzandt. Tried below before the Hon. 
A. J. Fowler. 


Fulmore § Wooldridge, for plaintiff in error. 


Kearby §& Kearby and Robertson, for defendant in error. 


Rozerts, Cuter Justice.—The defendant below having 
failed to procure any action of the court upon his excep- 
tions to the petition, presented in his motion for a new’ 
trial the following grounds of objection to it: 

“There was no itemized account filed in this cause as a 
basis for plaintiff’s demand.” 

‘‘That in the allegations of plaintiff’s petition there is 
no sufficient basis for a judgment in this cause.” 

The facts are stated in the petition in a general way, 
which might have rendered it liable to special exceptions. 
Still sufficient allegations are made to constitute a cause of 
action, and after verdict it is too late to require a greater 
certainty and particularity in the statement of the facts 
upon which the suit is founded. 

The other objections to the judgment are all obviated 
by the omission to bring up in the transcript of the record 
a statement of facts. They are embraced in bills of ex- 
ception taken to the rulings of the court in admitting and 
excluding evidence over the objections of defendant below. 

The general rule is, that any party desiring such rulings 
of the court to be reviewed, should bring up a statement 
of facts, so that it could be seen that he was thereby preju- 
diced in his cause by any error committed by the court in 
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such ruling. (Fulgham v. Bendy, 23 Tex., 64; Hodges v. 
Longcope, 23 Tex., 155; Bast v. Alford, 22 Tex., 399.) 

Where the court below erroneously excludes the evi- 
dence which constitutes the foundation of the action or 
the defense, under such circumstances as that it cannot be 
reasonably expected that it can be supplied by other evi- 
dence, then this court might be enabled to see, by refer- 
ence to the pleadings in the cause, that the party had suf- 
fered an injury, even in the absence of a statement of facts. 
(Sublett v. Kerr, 12 Tex., 370; Galbreath v. Templeton, 20 
Tex., 46; Anding v. Perkins, 29 Tex., 348.) 

The evidence excluded and that admitted over the ex- 
ception of defendant was not in its nature of that char- 
acter. It may have been merely cumulative or ancillary 
to the main facts in proof, to such an extent only as that it 
could not be reasonably supposed to have influenced the 
verdict of the jury. To reverse the judgment, in the ab- 
sence of a statement of facts, on such grounds, this court 
should ordinarily be able to see, not only that the court 
had erred, but that such error must with reasonable cer- 
tainty have produced a substantial injury to the party in 
his cause. . An abstract error upon a point of law appli- 
able to the evidence is not enough. It should appear 
manifestly to have been a’wrongful error in reference to 
the cause of action or defense. (Hutchins v. Wade, 20 
Tex., 7.) . 

The judgment is affirmed. 

AFFIRMED. 





A. D. Tirnstey AND WesBsSTER FLANAGAN v. Rusk.Counry. 


1. BOND OF ASSESSOR AND COLLECTOR OF TAXES CONSTRUED.— 
Under the act of 1866, regarding the assessment and collection of 
taxes, the omission of the collector to execute a new bond within 
ten days after the lst of January following, the execution of the 
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first bond does not release the securities on the first bond for liability 
on account of a default of the collector occurring after the period 
when the second bond should have been executed. 

. PAROL EVIDENCE OF TAX ROLLS, WHEN ADMISSIBLE.—In suit 
against an assessor on his official bond, parol evidence is admissible to 
show the amounts of taxes assessed, when the tax-rolls were last 
seen under the control of the assessor, and that they were not pro 
duced after service on him of subpcena duces tecum. 

3. CERTIFICATE OF STATE COMPTROLLER, WHEN NOT EVIDENCE.— 
The certifi#ate of the State comptroller of the amount of taxable prop- 
erty in a county, and the amount of poll and county taxes levied for 
a particular year, not being a certified copy of a record in his office, 
is not admissible in evidence. 

. Ina suit against a principal and his securities, the principal (who was 
present when the trial began) during its progress became sick and 
unable to attend court. The defendant’s counsel asked to have the 
cause Withdrawn from the jury, in order to apply for a continuance, 
on account of their inability to procure the evidence of the principal, 
which was refused, no diligence being shown to procure the testi- 
mony ofthe witness prior to trial: Held, that there was no error, 


AppeaL from Rusk. Tried below before the Hon. M. 
D. Ector. 

Suit on assessor and collector’s bond. A question rose 
on the trial of this cause as to admissibility in evidence 
of a certificate signed by A. Bledsoe, Comptroller of the 
State, certifying to facts in regard to taxes which appeared 


of record in his office, but having no reference to any copy 


en] 


from the records accompanying the certificate. 

The facts of this case will be found carefully stated in 
the opinion, except the testimony of Kilgore, the only wit- 
ness on the subject of indebtedness. He testified that, 
after the expiration of McCammon’s term of oflice, he was 
present at an attempted settlement of the account of 
McCammon with the treasurer of Rusk county; that 
McCammon and his deputies, the treasurer and witness, 
were present; that witness was then a member of the 
County Court, and had been appointed to examine the 
books, rolls, and accounts of McCammon; that it appeared 
from the examination that McCammon was indebted to 
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Rusk county in the sum of about twenty-nine hundred 
dollars; that after the examination the books and rolls, 
&e., were taken by McCammon and his deputies, to all 
which the defendants objected, on the ground that it was 
an attempt to supply by parol evidence what appeared to 
be a matter of record. Kilgore further stated that he ob- 
tained his information from evidence furnished by defend- 
ant and his deputies; that they admitted avcollection of 
$340 occupation, income, and salary tax at the time of 
the settlement. It was shown that a subpcena duces tecum 
had been served on McCammon prior to the trial, requir- 
ing the production of the books, rolls, &c., used in the 
attempted settlement, at which Kilgore was present. 
There was a verdict and judgment against McCammon, 
the collector, for $858.37, and against McCammon and 
his securities for $3,806, from which the securities ap- 
pealed. 


Casey & Blanton and N. G. Bagley, for appellants. 
No brief for appellee has reached reporters. 


Devine, Associate Justicre.—John C. McCammon was 
sned as principal and appellants as the sureties on McCam- 
mon’s bond as assessor and collector of taxes for the county 
of Rusk during the years 1868, 1869, and 1870. The peti- 
tion charged as breaches of the bond, his failure to account 
for and pay over to the treasurer of Rusk county the sum 
of nineteen dollars ($19.86) of the taxes collected by him 
during the year 1868, with a like failure to account for and 
pay over the further sum of twelve hundred and forty-two 
dollars ($1,242) of the taxes of said county, collected by 
him during the year 1869, and a failure to account or pay 
over, in 1870, the sum of sixteen hundred and thirty dol- 
lars ($1,650.51) of the county taxes, collected by him for and 
during the year 1870, making in the aggregate the sum 


22> 


of two thousand eight hundred and niuety-three dollars 
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($2,893.) Other breaches of the bond were charged, and a 
judgment for the sums withheld, damages, &c., was asked 
against defendants. Plaintiff amended at a subsequent 
term of the court, and charged a failure to account for or 
pay over by defendant an amount received by him during | 
1868, 1869, and 1870, of taxes belonging to Rusk county, 
of nearly seven thousand dollars. 

Defendants filed a general exception to the petition, and 
answered with a general denial, and a claim of seven hun- 
dred dollars due McCammon by Rusk county, and a prayer 
for judgmeut in defendants’ favor for that amount. In 
January, 1874, the court appointed an auditor to hear evi- 
dence, examine books, papers, and accounts,-and state ac- 
counts between the county and McCammon. No report | 
was made by the auditor, and on the trial of the cause the 
jury rendered a verdict against all the defendants for three 
thousand eight hundred and six dollars, ($3,806.21,) and the 
additional sum of eight hundred and fifty-eight dollars 
($858.37) against McCammon separately. 

Appellants’ motion for a new trial having been overruled, 
the sureties, Tinsley and Flanagan, have appealed, and 
assign as errors: “Ist. The court erred in overruling the 
defendants’ exceptions to the plaintiff’s petition, as to the 
sureties on MceCammon’s official bond, their liability on 
said bond having ended on the first day of January alter 
the date of said bond.” 

[t was contended in argument, and is urged at length in 
the brief by appellants’ counsel, that as the act of 1806, 
under which McCammon acted as assessor and collector of 
laxes, required that ‘on the Ist day of January, or within 
ten days thereafter, in each and every year, the assessor 
and collector shall execute alike bond to the State, and 


one to the county; therefore appellants, as sureties on the 
bond, are not liable for the default of their principal oceur- 
ring after the expiration of the ten days next succeeding 
the Ist of January, 1869, and cite in support of this view, 
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Albright v. The Governor, 25 Tex., 695. In the case cited, 
as in this, the suit was on the bond for an alleged failure 


of duty in the collection and paying over the taxes collected, 


and the sureties, as in the case at bar, sought to defend 
against the suit, as not being liable beyond the close of the 
first year. This court, on appeal, sustained that defense, 
holding that, “by the provisions of the law of 1848, the 
boud of the assessor and collector was only intended ‘to 
secure the collection and prompt payment, according to 
law, of the taxes for one year, the law providing that the 
bond should be renewed at the August term of the County 
Court of each year,’ and the sureties could only be held 
bound for the breach of the condition of the bond arising 
during the year. Were the law of 1866, respecting assess- 
ors and collectors of taxes, the same on this subject as that 
of 1848, (Hart. Dig., arts. 3131, 3132,) this assignment of 
error would suffice to dispose of this case. 

A comparison, however, of the law of 1848 with the 
statute of 1866 (Pas. Dig., arts. 7480, 7481) will show 
they are entirely different. The act of 1866, after declar- 
-ing that the assessor and collector of taxé8 shall hold his 
office during the term of four years, (unless sooner re- 
moved,) and until his successor is duly qualified, declares 
he shall give bond with sureties, “and said bond shall be 
deemed to extend to the faithful performance of all duties 
imposed on him by law, and the instructions of the State 
Comptroller of Public Accounts, as assessor and collector 
for and during the full term for which he was elected or 
appointed, as well as for the collection of all sums which 
were uncollected by his predecessor in office, and shall also 
be deemed to cover the whole time from the date of its ex- 
ecution to the end of the term for which he was elected, 
and until his successor is qualified, and shall not become 
void on the first recovery, but suit may be maintained 
thereon until the whole amount thereof shall be recovered.” 

That the assessor and collector ray be required to fury 





1875. Trnsey v. Rusk Co. 





Opinion of the court. 





nish a new bond, and additional or other securities, when- 
ever in the opinion of the police court it may be deemed 
advisable, or that on the Ist day of January, or within ten 
days thereafter, in each and every year, he shall execute : 
like bond to the State and county, was intended to give the 
State and county additional security or guaranties for the 
performance of the official duties, and was not meant to 
deprive the State and county of the security already exist- 
ing by reason of the liability of the sureties. -The omission 
of the police court to require the new bond cannot be held 
to release the sureties and destroy the value of the bond, 
when the same law expressly declared that the bond should 
be deemed to cover the whole time from the date of its 
execution to the end of the term for which he was elected 
or appointed. ‘To avoid any misapprehension on this sub- 
ject, it is in substance repeated by the declaration that it 
shall be deemed to cover the whole term for which he was 
elected, and until his successor is qualified. The law of 
.1848 is silent on the subject of the bond continuing or be- 
ing deemed to cover any time beyond the year of its exe- 
cution. There was no error in the overruling of defendant’s 
exceptions to the petition. 

The second assignment of error is: “The court erred in 
permitting C. B. Kilgore to testify as to any amount due 
from McCammon to Rusk. county, because the tax rolls 
were the best evidence of the amounts assessed by said 
McCammon, and because parol evidence cannot be substi- 
tuted for record, and because it is not shown that certified 
copies of said rolls cannot be procured.” The witness 
Kilgore was a member of the County Court, appointed by 
the County Court, and requested by the county treasurer’ 
to assist him in a settlement of McCammon’s accounts, at 
the close of his official term as assessor and collector. The 
witness, Kilgore, stated that McCammon and his deputies 
were present; that after the examination of the books, 
rolls, and accounts, it appeared that McCammon was in- 
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debted to Rusk county in the sum, or about the sum, of 
twenty-nine hundred dollars; that the books, &e., were 
present, and were taken away by McCammon and his dep- 
uties; that he obtained his information from McCammon 
and his deputies, and that they also admitted they had col- 
lected about eight hundred and forty dollars’ occupation, 


income, and salary tax. The objection that the assessment 
rolls were not produced in evidence has no force in this 
ease. Diligent search was made where the rolls should 
have been had the collector performed his duty. Sub- 
peenas duces tecum had been served on McCammon and 
his deputies to bring into court the books, rolls, &. The 
deputies failed to appear, and McCammon stated that he 
did not know where the rolls, &c., were; that he could not 
produce them ; that he saw them last at his office in the town 
of Henderson in the possession of one of his deputies and 
defendant, A. D. Tinsley. The evidence of the witness 
Kilgore, as it appears in the statement of facts, leaves it 
uncertain how much was ascertained from McCammon’s, 
books, or from tbe statements or admissions of that person 
and his deputies. Why the county treasurer was not in- 
troduced as a witness is not shown. 

The third assignment is, the court erred “in admitting 
as evidence the statement or certificate of the Comptroller 
of Public Accounts.” The certificate referred to is a state- 
ment by the Comptroller of the amount or value of taxable 
property, and poll tax for the years 1868, 1869, and 1870, 
with the amount of county tax levied in Rusk county for 
each of these years. There is no law that we know of aa- 
thorizing the admission of a paper of this character in a 
suit of thiskind. Itis not a certified copy of any record in 
the Comptroller’s office, and is not authorized by art. 3715, 
Pas. Dig., or by art. 8708, which last has reference to an 
entirely different state of facts or character of suit; neither 
is it authorized by art. 3707, Pas. Dig. Itisastatement of 
certain facts appearing from examination of the tax rolls of 
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Rusk county, and not admissible as evidence in its present 
form. (Allbright v. The Governor, 25 Tex., 694.) The 
court erred in admitting the statement of the Comptroller 
in evidence. 

The fourth assignment, that “the court erred in refusing 
to allow the defendants to withdraw their announcement 
of readiness for trial, on account of the absence of McCam- 
mon from court, after plaintiff’s evidence had been closed, 
said McCammon having been examined by the plaintiff.” 
A large discretion is vested in the presiding judge as to 
when a cause should be withdrawn from the jury and con- 
tinued without the consent of all parties to the suit. The 
judge, we believe, properly exercised it in refusing to with- 
draw, and continue the case. The trial had continued’ 
during one day. On the next morning defendants’ counsel 
asked the court to withdraw the cause from the jury, pre- 


vious to the making a motion for a continuance, as one of ° 


the defendants (McCammon) was absent; was required as 
a witness on his own behalf and that of his co-defendants; 
and that it was believed he was too unwell to attend. This 
defendant had been examined the day before, for the infor- 
mation of the court, to lay a predicate for the introduction 
of secondary evidence relative to his tax rolls, &c. He stated 
that he could not teil where they were; saw them last in 
possession of one of his deputies and one of the defendants; 
that he knew but little about the business, as it was all 
conducted by his deputies; that he never had charge of the 
rolls, but that he had a settlement with a former County 
Court, and thought it was all right. It is stated in appel- 
Jants’ brief that McCammon “ may be execution proof, and 
indifferent as to the result of the suit, and the sureties 
ought to have an opportunity to compel hin to testify.” 
This may beso. The securities, however, took no steps re- 
quiring his attendance. The fifth and seventh assignments, 
in reference to the charge of the court and the refusal to 
give the instructions asked for by defendants, are not sup- 
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ported by any facts in evidence or action of the court. The 
court in the charge presented the questions involved in the 
trial to the jury in quite as favorable a manner to defend- 
ants as was consistent with the pleadings and -evidence. 
The charges asked by defendants applicable to the case 
had in substance been clearly stated by the judge in his 
general.charge to the jury. 

The sixth assignment of error, that the court erred in 
refusing defendants a new trial for the. reasons stated in 
the motion fora new trial, must be sustained. The improper 
admission of the Comptroller’s certificate in evidence, and 
the uncertain nature of C. B. Kilgore’s testimony, the sole 
witness for plaintiff on the question of indebtedness, an- 


. 
thorized the granting a newtrial. The eighth assignment 


it is not necessary to notice. 


REVERSED AND REMANDED. 





Turner Kine v. JAMes FE. Hopxrns. 


1. DEFECTIVE APPEAL BOND.—See a bond held fatally defective as ap- 
peal bond from the County Court to the District Court, and which 
could not be supplied by a new bond, so as to confer jurisdiction 
upon the District Court. 

2. APPEAL BOND, WHEN SUBSTITUTED.—This court has allowed new 
appeal bonds to be substituted only when the original bond was in- 
sufficient in amount, or when signed by but one security. : 

3. PRACTICE IN SUPREME CouR?T.—Upon the Supreme Court revefs- 
ing the judgment of the District Court overruling a motion to dis- 
miss the appeal from the County Court, (under act of 1866,) the 
original appeal is dismissed, andl the case certified to the District 
Court, to be enforeed as unfinished business of the County Court. 


Apprat from Red River. Tried below before the Ilon. 
‘John C. Easton. 
Turner Kinge‘sued James E. Hopkins in the County 
5 i 
Court of Red River county, and on December 9, 1868, 
judgment was rendered for King for $412.50 and costs. 
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Motion for new trial was overruled, and notice of appeal 
given on the same day. 

December 14th Hopkius filed his appeal bond in the sum 
of one thousand dollars, conditioned: ** That whereas the 
said Turner King did, on the 9th day of December, 1868, 
obtain a judgment against the said James E. Hopkins, jz., 
for four hundred and twelve. dollars and fifty cents, as prin- 
cipal, dollars and costs of suit, before the County 
Court of Red River county, from which judgment the said 
James E. Hopkins, jr., has taken an appeal to the District 
Court of the State of Texas, to be holden in Clarksville on 
the 6th day of April, 1869: now if the said James E. 
Ilopkins, jr., shall prosecute his said appeal, and obtain a 
reversal of jadgment, or pay said amount of principal, in- 
terest, damages, and costs, with such amount of damages 
as the said District Court shall award, then in that case this 
obligation to be null and void, otherwise to remain in full 
force and effect.” 

In the District Court,-King moved to dismiss the appeal 
on account of the insufficiency of the appeal bond, which 
motion, on April 3, 1869, was overruled, and Hopkins wag | 
granted Jeave to file a new bond, which was done on 
April 7. 

After the second appeal bond was filed, King again moved 
to dismiss the appeal, because the first bond was defective, 
and the second was uot filed within the time prescribed by 
law. 

This motion was overruled, and at October term, 1874, 
the case came on for trial. A jury being impaneled, and 
plaintiff declining to introduce any evidence, the verdict 
and judgment were for defendant, Hopkins. 

Turner’s motion for new trial was overruled, and he ap- 
pealed to the Supreme Court. 


The errors assigned were the overruling of the first and 


second motions to dismiss the appeal from the County 
Court. 
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Clark & Todd, for appellant. 
No brief for appellee. 


Reeves, Associate Justice.—This suit was brought by 
appellant against appellee in the County Court of Red 
River county, and taken by appeal to the District Court of 
that county, and thence to this court. The suit was com- 
menced in 1868, in the County Court, as organized under 
the act of 1866, and appealed to the District Court before 
the adoption of the present Constitution. 

The grounds for the appeal to this court will appear 
from the assignment ef errors, as follows: 

1. For error in overruling plaintiff’s first motion to dis- 
miss the appeal, and for permitting defendant to file a new 
bond. 

2. For error in overruling plaintiff’s second motion to 
dismiss the appeal. . 

3. Overruling plaintiff’s motion for a new trial. The 
motion for a new trial was based on the grounds assigned 
for error, and. the further ground that the verdict of the. 
jury was contrary to the law and the evidence. 

After the cause reached the District Court, appellant in 
this court, and who was appellee in the District Court, 
moved to dismiss the appeal from the County Court, for 
the reason, among others, that the appeal bond was not 
conditioned as the law requires. It appears from a bill of 
exceptions taken at the time, that the court held the bond 
to be insufficient, but refused to dismiss the appeal, and per- 
mitted the appellant in that court (appellee) to file a new 
bond, which was done, and the bond was approved by the 
District Court clerk. Appellant moved again to dismiss 
the appeal— 

1. Because the appeal bond filed December 14, 1868, is 
not conditioned as the law requires. 

2. Because the appeal bond filed April 7, 1869, was not 
filed within the time prescribed by law: 
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3. Because ther¢ are two appeal bonds, neither of which 
complies with the requirements of law. This motion was 
also overruled, and the cause was submitted to a jury, and 
appellant declining to offer any evidence, the jury, under 
the instructions of the court, returned a verdict for ap- 
pellee. 

It is apparent that the first appeal bond failed to comply 
with the requirements of the statute under which it was. 
taken and in force at that time, and it was properly held 
by the court to be insufficient. It was not conditioned for 
the prosecution of the appeal with effect, and for the per- 
formance of the judgment, sentence, or decree of the Dis- 
trict Court, as required by the statute, on appeals from the 
county court to the District Court. (Pas. Dig., art. 6085.) 

The refusal of the court to dismiss the appeal, and per- 
mitting the appellant in that court to file a new bond, is 
the main que8tion in the case. The statute already refer- 
red to provides that the appeal bond shall be given within 
ten days after the adjournment of the county court, to be 
approved by the county clerk. 

The second appeal bond was executed in the District 
Court, and approved by the district clerk, more than three 
months after.the cause had been carried to the District 
Court on appeal. The conditions of the statutory bond 
for an appeal from the County Court are almost identical 
with the bond for the removal of a cause by appeal from 
the District Court to the Supreme Court. The act of 1846, 
regulating appeals to the Supreme Court, requires the 
bond to be given within twenty days after the term at 
which the judgment was rendered; and where the twenty 


days had elapsed before the bond was given, there was no 
jurisdiction, and the judgment of the Supreme Court was 
held at a subsequent term to be a nullity. (Burr v. Lewis, 
6 Tex., 81.) 

The cases in which new appeal bonds have been given: 
have not been extended further than to cure defects for in- 
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sufficiency in the amount of the bond, or to permit the 
addition of another security on a certiorari bond, where but 
one had signed, two being required by the statute. (Shel- 
ton v. Wade, 4 Tex., 148; Hollis and Wife v. Border, 10 
Tex., 277; Smith v. Cheatham, 12 Tex., 37; Berry v. Mar. 
tin, 6 Tex., 264.) 

The appeal bond in this case, which was approved by 
the clerk of the County Court, departs so far from the bond 
required by the statute that its amendment, or the permis- 
sion to filea new bond, was not in accordance with what has 
hitherto been regarded as the settled practice of this court 
on appeals from the District Court, and, as analogy, the 
appeal from the County Court should have been dismissed 
when the bond was adjudged to be insufficient, and the 
taking of the second bond was erroneous. 

It remains only to inquire as to what disposition shall be 
made of the case in the District Court. 

The act of August 8, 1870, passed after the adoption of 
the present Constitution, makes the clerks of the District 
Courts custodians of all the papers and records of the 
County Courts, and provision is made requiring the dis- 
- trict clerks to transfer all undetermined causes on the 
County Court docket to the District Court docket for trial 
as other causes in the District Court, with authority to the 
clerks of the District Court to issue all writs, process, and 
final executions, to complete the unfinished business of the 
County Courts, and to carry their final judgments into full 
execution. No further provision was made for the dispo- 
sition of such causes as were pending on appeal in the 
District Court when the County Courts, as organized under 
the act of 1866, were abolished. Where the appeal had 
ry in the District 


( 
eo 


been perfected, and the cause was pendin 
Court, under the previous statute in force at the time the 
records were transferred, such causes would be tried as 
other causes in the District Court. 

The effect of dismissing the appeal from the County 
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Court is to regard the judgment of that court as unfinished 
business, to be completed by the issuance of such process, 
including final executions, by the clerk of the District 
Court, as may be necessary to carry the judgment of the 
County Court into execution. In order that this may be 
done, the judgment of the District Court is reversed, and 
the appeal from the County Court to the District Court is 
dismissed, leaving the judgment of the County Court to 
be enforced as indicated in the opinion. 


REVERSED AND DISMISSED. 





W. B. Coox v. Steet, Furr & Co. 


1, PARTIES—APPEAL.—A claimant of property sought to be sold under 
a mortgage cannot complain, on appeal, of error committed not af- 
fecting his rights. 

2. DEFAULT—APPLICATION TO SET ASIDE.—Such application must 
show facts by whieh it appears that defendant has a meritorious de- 
feuse. It is not sufficient to state that he believes he has a just and 
lawful defense. , 

3. GROWING CROPS MAY BE MORTGAGED.—Cotton planted is subject 
to mortgage regardless of its growth towards maturity. 


Error from Harrison. Tried below before the Hon. 
M. D. Ector. 

Steel,.Furrh & Co. brought suit against G. W. Car- 
michael and W. B. Cook, alleging that on April 19, 1873, 
Carmichael executed to plaintiffs—to secure them in a 
note for $37.50 due them by him, and “for any and all 
advances Which might be made to said Carmichael by the 
said firm, and forall supplies advanced and furnished him 
during the year 1873—a mortgage upon all the cotton 
Which said Carmichael should raise upon the plantation 


specified in the mortgage; that the mortgage was recorded 
in Panola county on June 2, 1873; that the aggregate of 
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the indebtedness from defendant, including the note and 
sundry items furnished at his instance, (bill of particulars 
being set out,) was $215.48; that five bales of cotton were 
raised on the plantation, all of which were subject to the 
mortgage, (charged with the rent;) that two bales were 
seized by distress warrant to secure the rent, leaving three 
bales; that defendant, Cook, had caused the said three bales 
to be seized and sold under an execution in his favor on 
December 26, 1873, at which sale Cook became the pur- 
chaser, well knowing the rights of plaintiffs in said bales; 
that under such pretended sale Cook took and appropriated 
the three bales, worth one hundred and fifty dollars. 

Attached to the petition was a bill of items, with prices, 
&c.; also copy of the mortgage conveying to Steel, Furrh 
& Co. “all the cotton that I shall raise or grow, or have 
raised or grown, during the year 1873, on the following- 
described lands,” * * * * “there being about twenty- 
five acres of land now planted in cotton on said place,” 
* * * authorizing the grantees “to take possession of 
said cotton and sell the same, at any time after the same 
can be gotten ready for market, for cash,” &c. 


The mortgage was acknowledged for record, the notary 
taking the acknowledgment certifying that the said George 
W. Carmichael, ‘ being duly sworn, deposes and says that 
he signed, sealed, and delivered the said mortgage for the 
purpose therein contained.” In other respects the certifi- 


sate was regular. 

The cotton was seized under a writ of sequestration, and 
was replevied by Cook. 

Carmichael accepted service, and “says nothing why 
plaintiff should not recover in said cause.” Cook was 
served with citation. 

Judgment by default was rendered, reciting ‘that the 
cause of action is liquidated and proven by an instrument 
of writing, and by the written acceptance of service and 
acknowledgment of the said G. W. Carmichael,” and dam- 
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ages assessed without a jury, judgment being rendered 


for $260.85 and costs against Carmichael, and ordering the 
sale of the three bales of cotton, and judgment against 
Cook and his sureties on replevin bond for $132, the ap- 
praised value of the cotton, on his failure to deliver the 
cotton to the sheriff, and for costs in the sequestration pro- 
ceedings. 

Cook filed a motion to set aside the judgment for various 
reasons: ignorance of the effect of an act of the Legislature 
authorizing a special term of the court at which the trial ° 
was had; that he believes he has a good and lawful defense 
against said action; “that he became the purchaser of the 
cotton sued for at constable’s sale under a valid, subsist- 
ing, unpaid judgment against Carmichael, in good faith, 
for a valuable consideration paid by him therefor;” ques- 
tioning the operation of the mortgage as against the cotton 
not grown at date of its execution. Cook also moved in 
arrest of judgment, alleging the insufficiency of the mort- 
gage declared on to bind the cotton, and that the final 
judgment could not be assessed without the intervention 
of a jury. 

The motions to set aside the judgment by default, and 
in arrest of judgment, were overruled. 

Cook prosecuted his writ of error, assigning errors: 1. 
Error in rendition of judgment final without the interven- 
tion of a jury; 2. Overruling his motion to set aside the 
judgment; 3. Overruling the motion in arrest of judgment, 
and 4. Other errors apparent on the record. 


R. S. Hightower, for plaintiff in error. 
W. H. Pope and H. McKay, for defendant in error. 


Reeves, AssocraTE JUsTice.—It is shown that defendant 
Carmichael accepted service, and admitted, as appears from 
his written acknowledgment waiving service of the peti- 
tion, that he had nothing to say why the plaintiffs should 
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not recover. The same fact is recited in the judgment 
against him, and from this judgment he does net appeal, 
and his co-defendant and the appellant cannot be heard to 
complain, because the damages were assessed by the clerk 


without a jury, or to assign errors for him. The judgment 
ascertained the amount due from Carmichael! to appellees, 
and the foreclosing of the mortgage, to the extent of the 
value of the cotton, for one hundred and thirty-three dol- 
lars: ascertained the extent of defendant Cook’s obligation 
under his replevy bond; and this disposes of the first as- 
signment of errors. (Hendrick v. Cannon, 5 Tex., 248; 
Herndon v. Bremond, 17 Tex., 432.) 

The second assignment is that the court erred in over- 
ruling the motion to set aside the judgment by default 
against appellant. 

It is not sufficient to state, on an application to set aside 
a judgment, that the party applying for it believes that he 
has a good and lawful defense to the action. But the facts 
must be stated showing’a meritorious defense. The facts 
from which it would appear that appellant, by his purchase, 
became the legal and equitable owner of the cotton, are 
not disclosed in his application, nor does he state the facts 
upon which he relies to establish the invalidity of the mort- 
gage. It is alleged that appellant purchased the cotton at 
a constable’s sale under a valid judgment against Carmi- 
chael, in good faith and for a valuable consideration, with- 
out stating that he purchased without notice, as charged in 
the petition, as should have been done if warranted by the 
facts. 

We think the application’ was insufficient. (Foster v. 
Martin, 20 Tex., 118.) 

This motion was filed in connection with the motion in 
arrest of the judgment, which was also overruled by the 
court, and assigned as the fourth error. 

It is contended for appellant, in support of the motion 
in arrest of judgment, that the plaintiffs must have averred 
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and proved a good demand against Carmichael before they 
could recover against defendant Cook, and that the mort- 
gage is not sufficient for that purpose, because the account 
on which plaintiffs sue was not a valid, subsisting demand 


at the time the mortgage was given to secure its payment. 


oD 


It is not denied that the note for $37.50 was such a demand, 


and the objection is made only to the account as not sub- 


sisting at the date of the mortgage, and because the cotton 
crop, the subject of the mortgage, was not then in exist- 
ence. In support of these objections, it is insisted that the 
act of 1866, to give alien on the crop for advances, &e., 
(Pas. Dig., art. 7110,) was intended to provide for a debt 
created at the date of the mortgage, and that this act con- 
tained other provisions not found in the mortgage. The 
mortgage does not contain all the requisites required by 
the act. It is not declared in the terms of the statute 
that the advancements were obtained by defendant Carmi- 
chael, in good faith, for the purpose of making a crop, and 
that without such advances he would not be able to do so. 
It appears from the account, filed as part of the petition, 
that it wasin part contracted before the giving of the mort- 
gage, and that a portion of the articles were purchased and 
furnished before, and others after that time. The mortgage 
is dated April 19, 1873, an 1 was filed for record on the 2d 
of June thereafter. Conceding that the mortgage does not 
contain all the provisions of the statute, It is believed to be 
a valid common-law mortgage, and, as such, appellant has 
failed to show any equity against it. The mortgage was 
acknowledged for record, and the officer certifies with un- 
usual solemnity that Carmichael, the maker, was duly 
sworn for that purpose, and the clerk certifies that it was 
recorded in his office on the 28th of June, 1873. It is not 
shown by the motion when appellant purchased the cotton, 
and so far as his silence may be aided by the allegations of 
the plaintiffs’ petition, it can only be known that the: sale 
was on the 26th day of December, 1873, under an execu- 
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tion which appellant caused to be issued on a judgment 
which he had against Carmichael, and that the execution 
-was, at his request, levied on the cotton in controversy. 
The extent of the incumbrance on the cotton is fixed by 
the mortgage, and could have been readily ascertained 
from the record, if there had been no actual notice, and 
the value of the cotton, as shown by the judgment, is less 
than, the sum secured to be paid by the mortgage. The 
provisions of the statate, which are omitted to be stated in 
the mortgage, are not set up as a cause of action, nor is it 
questioned by the motion, or otherwise denied, that the 
supplies were obtained in good faith. The sale under 
which appellant claims seems to have been made long after 
-the execution and registration of the mortgage; at least it 
is not contended that it was antecedent to the mortgage, 
aud if appellant had any intervening equities, they should 
have been disclosed, with the facts on which he intended 


to rely, and not merely that he believes that he has a good 
and lawful defense against the action. The mortgag 


« 


gage is 
believed to be valid without dependence on the statute. 
(4 Kent’s Comm., 200, 201.) 

‘At common law, growing crops raised by annual labor 
are personal property, and subject to the incidents belong- 
ing to that kind of property, such as sale, execution, &c., 
and it has been held that such sales were not within the 
- statute of frauds, requiring agreements for the sale of land 
to be in writing. Some nice distinctions have been made 
between the natural products of the earth, as growing 
trees, fruit, grass, &c., and products by planting and cul- 
ture, and which grow yearly and are raised by anuual labor 
and expense, called emblements. It is not necessary in 
this case to examine these distinctions, nor give them a 
general application, and none is intended. It is sufficient 
for this case to say that the cotton had been planted before 
the date of the contract, as shown by the recital in the 
mortgage, and its growth towards maturity at the time of 


oC 
=] 





1875. ] CASTLEMAN v. SHERRY. 





Statement of the case. 





the contract could not be a material, inquiry as affecting 
the right to dispose of it by the mortgage. (McGee v. 
Fitzer, 837 Tex., 27; Green v. Armstrong, 1 Denio, 550; 
Bricker v. Hughes, 4 Ind. 146; Austin v. Sawyer, 9 
Cow. 39; Marshall v. Ferguson, 23 Cal., 66; Backen- 
stoss v. Stahler’s Administrator, 33 Penn. St., 251.) 

Finding no error in the judgment of which appellant 
can complain, it is affirmed. 


AFFIRMED, 





D. F. CastiteMan v. Barney Suerry. 


. 


1, INSTRUCTIONS—SALE OF NEGRO.—A negro woman was sold and de- 
livered in November, 1864, without bill of sale, was held by vendee 
until emancipation. In a suit by the vendor of the negro for specific 
performance of a parol contract for sale of a tract of land which by 
contract was to be part consideration for the negro, possession of 
which had been given: //eld, error to instruct the jury that a bill of 
sale was necessary to pass title to the negro, or that plaintiff should 
show title and right to convey the negro. 

2, CHARGE UPON WEIGHT OF EVIDENCE.—To charge the jury that 
evidence of the admissions of a party is dangerous and liable to 
abuse: Held, error as charge upon the weight of evidence, 

3. PAROL SALE OF LANDS—CONSIDERATION.—A negro sold and de- 
livered in consideration of land by parol, possession of the land 
having been delivered, is sufficient as a payment to take the contract 
out of the statute of frauds. 

4. See case of parol sale of land enforced. 


AppraL from Red River. Tried below before the Hon. 
A. IL. Latimer. : ‘ 

David F. Castleman, for use of Francis G. Goodman, De- 
eember 5th, 1865, sued Barney Sherry for specific perform- 
ance of a parol contract for the sale of a tract of land in 
Red River. county. 

The pleadings and evidence showed that in November, 
1864, Goodman delivered to Sherry a negro woman, for 
which Sherry was to convey to Goodman the tract of Jand, 





CASTLEMAN v. SHERRY. [Tyler Term, 





Argument for the appelfant. 





and was to delivér some cattle and hogs. At the time of 
the contract Sherry put Goodman in possession of the land 
and delivered the cattle and hogs. He received no bill of 
sale to the negro woman, and she was in his possession at 
emancipation. 

The testimony as to the terms of the contract was the 
declarations of Sherry at the time of its execution and 
after suit. 


The defense was the statute of frauds and absence of val- 
uable consideration. There was testimony by Sherry toa 


new contract rescinding the parol, but this was not pleaded. 

The court instructed the jury that the plaintiff, Castleman, 
must prove: 

Ist. That he had a good title and a right to sell the ne- 
gro woman alleged to have been the consideration for the 
land. 

2d. That he made and delivered a bill of sale to said ne- 
gro woman, or offered to do so by way of proffer or tender. 

3d. That he went into possession of said tract of land 
and made valuable improvements thereon, * * * * 

Evidence to establish a fact by the admission or confes- 
sion of a party, should always be scrutinized and received 
by the jury with caution, as it is regarded in the eye of the 
law the most: dangerous that can be admitted in a court of 
justice, and the most liable to abuse. 

Verdict and judgment for defendant. Motion for new 
trial overruled. Appeal by plaintiff. 


J. H. Clark and W. E. Wootten, for appellant, cited Du- 
gan v. Colville, 8 Tex., 126; Hunt v. Turner, 9 Tex., 385; 
Whitson v. Smith, 15 Tex., 36; Tayior v. Ashley, 15 Tex., 
52; Neatherly v. Ripley, 21 Tex., 435; Ottenhouse v. Bur- 
leson, L1 Tex., 87; Burleson vr. Burleson, 11 Tex., 2; 2 
Story Eq. 761, ef seg.; 4 Kent, 451; Garner v. Stubblefield, 
5 Tex., 559; Reynolds v. Johnston, 13 Tex., 215; McKinney 


v. Fort, 10 Tex., 233. 
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ReEVEs, Assocrate Justice.—The evidence establishes 
the sale by appellee to appellant of the land in controversy. 
It was admitted by appellant in his evidence before the 
jury. The general denial put the plaintiff upon proof of 
the allegations of his petition, but it is apparent that the 


sale and purchase was not seriously contested, and the real 


grounds of defense are disclosed in the special answers. 
It is alleged in substance that the plaintiff never paid for 
the land, that the sale was verbal, and that defendant 
never made a written title to plaintiff for the slave. The 
title to the negro woman was not put in issue by the plead- 
ings. It does not appear that the plaintiff was asked to 
wake a bill of sale to the slave, or that he refused to do so. 
The defendant togk possession, and his right was not ques- 
tioned before the destruction of slavery by the Government. 
The title to the slave vested without a bill of sale, as de- 
cided in the case of McKinney v. Fort, 10 Tex., 220, and 
referred to in the brief for appellant. It does not appear 
that the conrt submitted the evidence as to a rescission of 
the contract to the jury, or that the evidence was objected 
to by plaintiff before the jury. This evidence may have 
had some: influence on the verdict, but as the case will be 
disposed of on other grouuds, it is not deemed necessary 
to examine it. 

Under the pleadings, the charge of the court that the 
plaintiff must prove that he had a right to sell the negro 
voman, and that he had made‘and delivered to the de- 
fendant a bill of ‘sale for the woman, or had offered to do 
so before he could recover in this suit, is believed to be 
erroneous. 

The charge is further objectionable as being upon the 
Weight of the evidence, when the court tells the jury that 
evidence of the admissions of a party is regarded as dan- 
gerous and liable to abuse, &c. Such expressions as these, 
found in every treatise on evidence, are to be regarded as 
matters of argument rather than rules of evidence having 
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the force of law, upon which the court should instruct a 
jury. They should be left free to make up their verdict, 
judging for themselves of the credibility of the witnesses 
and of the weight to be given to the evidence, under in- 
structions by the court declaring the law applicable to the 
case, the verdict being subject to the action of the court on 
a motion for a new trial. 

The instructions asked by plaintiff, in substance, that 
if he had proved payment of the purchase money or the 
consideration, and had been put in possession of the land 
under his contract of purchase by defendant, and had made 
valuable improvements, should have been given to the 
jury. Such acts as these, though the contract was in 
parol, would take the case out of the statute of frauds re- 
quiring contracts for the sale of land to be in writing, and 
specific performance would be decreed, as this court has 
frequently decided heretofore, and af the present term in 
the case of Ann Berta Lodge v. M. J. Leverton, from An- 
derson county. In this case these questions, and what acts 
will amount to part performance, and when specific execu- 
tion of the contract will be decreed and when not, are so 
fully examined in the elaborate opinion delivered by Jus- 
tice Moore, that a reference to the case is deemed suflicient 
without further citation of authorities. 

For error in the charge of the court, the judgment is re- 
versed and remanded. 

REVERSED AND REMANDED. 





Tue Strate v. M. N. Brooks. 


. EMBEZZLEMENT.—See an indictment held good for embezzlement. 

. OFFICER—DEPUTY SHERIFF.—A deputy sheriff is an officer author- 
ized to collect taxes, and as such is liable to jndictment for embez- 
zling money collected by him as taxes. 

. In an indictment for embezzlement, it is not necessary to describe 
the money or any piece of money so embezzled. 
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HELD, ON RENEARING. 


4, A deputy sheriff is an officer within the meaning of the law punish- 
ing embezzlement of public money. 


Apprat from Marion: Tried below before the Ton. 
James M. Rogers. ° 

By indictment it was charged that M. N. Brooks, “an 
officer of the Government, to wit, a deputy sheriff in and 
for the county of Marion, and by virtue of his said office 
then and there by law a receiver of public money, to wit, 
a collector of the taxes for said county, and authorized to 
collect and receive the moneys due the Government of 
Texas, and then and there acting in said office, did * * * 
take, misapply, and convert to his own use a part of the 
money intrusted to him as aforesaid, to wit, the sum of 
one thousand dollars, money collected by him as afore- 
said for the State of Texas from the citizens of Marion 
county, Texas, for the year 1872,” &e. 

Defendant excepted to the indictment— 

1. Because he was not shown to be such an officer of 
the Government as is included in the terms of the statute 
defining and punishing embezzlement. 

2. Because it was not shown that he was a receiver or 
collector of any public money due the State. 

3. Because, as shown by the bill, there could exist no 
trust relation between him and the State. 

4. Because it is not shown that he ever collected or re- 
ceived any money from or on account of the State. 

5. No fraudulent intent is charged. 

6. The indictment fails to show the kind or character of 
money received or appropriated by the defendant. 

7. It is not shown when, from whom, or what amount of 
money was collected or received. 

8. The official character of the defendant is not shown 
at the time the money was received. 

9. Duplicity; and 











Tue State v. Brooks. [Tyler Term, 





Opinion of the court. 





10. The indictment is vague and uncertain, and presents 
no offense known to the law. 

The exceptions were sustained and judgment rendered 
for defendant, and an appeal was taken by the District 
Attorney. 


George W. Smith, for the State. 
Crawford § Crawford, for appellee. 


Goutp, Assocrate Justice.—This is an appeal on behalf 
of the State from the judgment of the District Court quash- 
ing an indictment. The indictment alleges ‘‘ that on the 
Ist day of June, in the year of our Lord one thousand eight 
hundred and seventy-three, in the county and State afore- 
said, one Marshall N. Brooks, late of said county, who was 
then and there an officer of the Government, to wit, a 
deputy sheriff in and for the said county of Marion,.and 
by virtue of his said office then and there by law a receiver 
of public money, to wit, a collector of taxes assessed in 
said county of Marion, and authorized to collect and re- 
ceive the moneys due the Government of Texas; and then 
and there, acting in said office, did then and there wick- 
edly, willfully, unlawfully, and feloniously and fraudu- 
lently take and misapply and convert to his own use a 
part of the money intrusted to him as aforesaid, to wit, the 
sum of one thousand dollars, money collected by bim as 
aforesaid for the State of Texas from the citizens of Marion 
county, Texas, for the year one thousand eight hundred 
and seventy-two, and also large sums of said taxes for that 
year to the grand jurors unknown in amount, he, the said 
Brooks, then and there well knowing that he was not en- 
titled to the same, against the peace and dignity of the 
State.” 

The principal objection urged to the indictment is that 
a deputy sheriff is not such an officer nor such a receiver 
vr collector of public money as is contemplated by the 
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statute. The statute is as follows: “If any officer of the 

























Government who is by law a receiver or depositary of pub- 
lic money, or any clerk or other person employed about 
the office of such officer, shall fraudulently take or mis- 
apply or convert to his own use any part of such public 
money, or secrete the same with intent to take, misapply, 
or convert to his own use, or shall pay or deliver the same 
to any person, knowing that he is not entitled to receive 
it, he shall be punished by confinement in the penitentiary 
for a term not less than two nor more that ten years.” 

Paschal’s Dig., arts. 1854, 1856, reads: ‘* Under the term 
officer of the Government, as used in art. 235, (the one just 
copied,) are included * * * * assessors and collectors, and 
all other officers who by law are ‘authorized to collect, re- 
ceive, or keep money due to the Government.” 

The argument of appellee is that the deputy is appointed 
and paid by the sheriff, and gives bond to him and not to 
the State; that the sheriff, on the other hand, is designated 
by the Constitution and the law as the person to collect 
taxes—the only one with whom the State keeps an account, 
and the only one whom the State compensates for collect- 
ing taxes—from all which the conclusion is drawn that the 
deputy sheriff, in collecting taxes, acts under authority of the 
sheriff and in his name, and is not an officer intrusted by 
law with the collection of taxes. Referring to the statutes 
on the subject, we find that the sheriff is authorized to ap- 
point, by instrument in writing under his hand, as many dep- 
uties as he may deem necessary, to be by him compensated 
for their services, one of whom, in the event of the absence of 
the sheriff from the county seat, shall there remain during 
such absence; and also to make any such appointment, and 
shall give bonds or other securities and accept the same from 
such deputy, and each deputy shall have the like authority 
in every respect to collect taxes within that portion of the 
county which may have been allotted him which the sheriff 
would have; but each sheriff and his sureties shall in every 
5 
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respect be responsible for every act performed or omission 
incurred by each deputy, as though the same had been per- 
formed or incurred by himself.” (Pas. Dig., art. 7615.) 
The statute further requires the deputy to take the same 


oath required of the sheriff, faithfully to discharge the da- 
ties required of him by law in the collection of taxes. (Pas, 
Dig., arts. 7608, 7615.) In case of the disability, death, or 
removal of the sheriff, the deputies are required to proceed 
in the collection of taxes until the vacancy is filled. (Pas, 
Dig., art. 7616.) In various other sections of the law the 
deputy is recognized as authorized to collect taxes. (Pas, 
Dig., arts. 7619-7621.) , 

The deputy sheriff is recognized as an officer known to 
the law, (Miller v. Alexander, 13 Tex., 506,) and we think 
it clear, from the foregoing provisions of the statute, that 
he is an officer authorized by law to collect taxes due the 
Government. Although he is appointed by the sheriff, who 
may designate that part of the county within which he can 
act, it is the law which gives him that official authority to 
collect taxes, which it withholds from all persons except 
the sheriff and his sworn deputies. In embezzling taxes 
collected by him, he vidlates the trust reposed in him as an 
officer by the State, and would therefore come within the 
rule recognized in The State v. Johnson in construing the 
kindred statute punishing embezzlement by agents and 
clerks of companies and individuals. (21 Tex., 775; Pas. 
Dig., art. 2421.) We think, however, that the statute under 
which this indictment was found was intended to compre- 
hend other cases than those where there is a breach of 
trust, or cases where the money embezzled was received 
by virtue of the office or employment. The terms, “ clerk 
or other person employed about the office of such officer,” 
are comprehensive enough to include a mere employee of 
the sheriff, though unknown to the law, and only holding 
the money for the sheriff. Under this view of the law, if 
the averments of the indictment were appropriate to charge 
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a deputy or an employee of the sheriff, it would be imma- 
terial whether he had committed a breach of trust or not. 

The case of the United States v. Hutchinson, as reported 
in a note to 2 Whart: Pree., 460, note 6, has been cited as 
giving a different construction to a similar statute. The 
law of the United States under which that case was prose- 
cuted specified, ‘all officers and other persons charged by 
this act, or any other act, with the safe keeping, transfer, 
and disbursement of public moneys,” and was held to ap- 
ply only to the legally authorized fiscal agents of the Gov- 
ernment recognized as such at the Treasury of the United 
States. Our statute is not confined to those who are cus- 
todians or keepers of public money, but extends to officers 
who collect or receive it. » In the case just referred to, the 
court held that a clerk for the Treasurer of the Mint, whose 
duties were prescribed by the Director of the Mint, and 
gave him charge of the moneys for the ordinary uses of 
the Mint, but whose name did not appear in the books, the 
accounts all being kept in the name of. the Treasurer, did 
not have the legal possession of such moneys; that he only 
had a charge of these moueys, and was liable for their lar- 
ceny, instead of for embezzlement. It is clear that the 
ceputy sheriff has both the actual and the legal possession 
of the taxes which he collects, and is not subject to indict- 
ment for theft. The case differs materially from the pres- 
ent, both in the statute on which it was founded and in the 
facts. 

The objection is not specially taken to the indictment 
that it does not allege that the sheriff had allotted to the 
defendant any part of the county, We think, however, this 
was unnecessary. The averment that he was, as deputy 
sheriff, collector of taxes in and for said Marion county, is 
sufficient to support the indictment, without setting forth 
the various steps by which he acquired the office or the 
authority. This is so, even if it be held that an allotment 
of a part of the county or of the whole must precede the 
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right of the deputy to act. The law, as printed in Paschal 
and in the published acts, is evidently incomplete, and is 
quite obscure. (Pas. Dig., art. 7615; acts of 1870.) 

We think that it was unnecessary for the indictment to 
more specifically describe the money embezzled. To hold 
differently would.be to require what is obviously in most 
cases impracticable. The language of the law, “ any part 
of such public money,” would indicate a sum or amount 
of money, rather than specific bills or coin. In England, 
where indictments for embezzlement were originally re- 
quired to describe the thing embezzled, as in cases of theft, 
the rule has been changed by statute. Under the rules of 
construction prescribed by the code, we feel authorized to 
hold that the statute does not contemplate a specific de- 
scription of the moneys embezzled, or even of any one 
piece thereof, as necessary. (Riley v. State, 32 Tex., 763.) 

This disposes of all the questions discussed in appellee’s 
brief, and it is not deemed uecessary to say more in regard 
to the other grounds assigned in the motion to quash 
than that we do not consider them well taken. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


Crawford § Crawford, for rehearing. 

The Constitution creates the office of sheriff. This must 
be held to be a sheriff with the same powers and authority 
as exercised by that officer under our former Constitution 
and laws, including the right to appoint his deputy. 

But in addition to the duties of the sheriff under the 
law as it stood at the adoption of the present Constitution, 
and which the framers of that instrument must have had 
in view when they created the office of sheriff, the present 
Constitution imposes upon the sheriff a duty not previously 
exercised by that officer, that is, the collection of the taxes. 

We most respectfully insist that the power and au- 
thority to collect the taxes thus given to the sheriff is ex- 
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clusive and cannot be lawfully exercised by any other in- 
dependent officer. 

When the law points out the mode and manner of doing 
any particular act, it excludes all other modes. This is a 
well-established principle, and has been frequently acted 
upon by this court in reference to alienations by married 
women of their separate estate or the homestead of the 
family. (Berry v. Donley, 26 Tex., 745; Cooley’s Const. 
‘Lim., 64.) 

No one would seriously contend that a deed executed 
out of this State, and intended for record here, could be 
properly admitted to record unless the acknowledgment 
was taken before some officer who, by the statutes of our 
State, was authorized to take the acknowledgment of 
deeds under such circumstances. (Craddock v. Merrill, 
2 Tex., 494.) 

The Constitution being the paramount law of the State, 
and the officers who are to run the machinery of the State 
Government being named in that instrument, and their 
duties prescribed, we cannot see how it is within the Jegit- 
imate province of the Legislature to create new and inde- 
pendent officers, and assign to them duties which the Con- 
stitution says shall be performed by other and different 
officers. Cau the Legislature create the office of Deputy 
Lieutenant Governor, and make him the presiding officer 


Foy 


of the Senate, or clothe him with the pardoning power ? 
Most certainly not. And why? Simply because the Con- 
stitution has declared that this power and prerogative shall 
be exercised by the officers designated in that instrument 


for this particular cervice or in whom this prerogative is 
vest ted. 
tate constitutions are not grants of but limitations upon | 
the exercise of legislative authority; and we grant that the 
Legislature of the State may lawfully do oll itever is not 
prohibited by the Constitution. 
But when the Constitution declares what officer shall 
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perform a particular service or duty, this of itself amounts 


to a prohibition, and the Legislature cannot devolve this 
duty upon another and different officer. (Cooley’s Const. 
Lim., sec. 64; Field v. People, 2 Scam., 83.) 

The Legislature can no more create the independent 
office of deputy sheriff, and make him the collector of taxes, 
than it can authorize the justices of the peace to grant the 
writs of habeas corpus, injunction, and other writs which, 
the Constitution says, may be granted by the judges of the 
District and Supreme Courts. 

We do not deny the authority of the deputy sheriff to 
collect the taxes. The office of sheriff was created by the 
framers of our present Constitution, with reference to the 
well-known and long-accustomed right of that officer to ap- 
point deputies who acted for him and in his name in all 
matters appertaining to his official duties; and, independent 
of the statute, the deputy would be authorized to collect 
the taxes, not as an independent officer, but for and in the 
name of his principal and superior, who is the sheriff, and 
to whom alone he is accountable. 

There is no trust relation between the deputy sheriff 
and the State; no accounts are kept with the deputy, no 
drafts are or can by law be drawn upon him, and the stat- 
ute is silent as to where, how, or with whom he shall 
make his settlemeuts, or to whom he shall deliver the pub- 
lic money which may come into his hands. The name of 
the sheriff alone appears upon the books of the Comptrol- 
ler, and against him suit must be instituted for the recoy- 
ery of any taxes collected by him or his deputy, and the 
statement of the sheriff’s account upon the books of the 
Comptroller is made evidence of the indebtedness of the 
sheriff if the balance of account should be against him in 
an action against the sheriff and his bondsmen. This could 
not be the case in an action against the deputy; and the 
statutes upon the subject all show that it is the sheriff who 
is responsible to the State, and no suit against the deputy 
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for money collected for taxes is authorized by Jaw. (Pas. 
Dig., art. 7638.) ; 


Every trustee or agent is under a legal obligation to ac- 


count to his principal whenever called upon, and upon his 
refusal an action lies. It has been determined that no suit 
could be maintained against a deputy sheriff for money 
collected on execution by him and in his hands, but that 
the party entitled to the money must look to the sheriff. 
(Crocker on Sheriffs, sec. 19; 2 Comstock, N. Y., 126.) 

It is very clear that had the indictment been drawn 
under another clause in art. 1854, and appellee indicted as 
a clerk or other person employed about the office of a re- 
. ceiver or depositary of public money, it would have been 


good, 


On REHEARING. 


GouLp, Associate Justice.—We are asked to reconsider 
this case, on the ground “ that the court erroneously held 
in the opinion that appellee, as deputy sheriff, was an in- 
dependent officer known to the law, and as such a receiver 
or depositary of public money.” 

The argument, briefly stated, is that the Constitution 
creates the office of sheriff, and imposes on him the duty 
of the collection of taxes, and that it is not competent for 
the Legislature to assign this duty to any other independ- 
ent officer. Whilst the authority of the deputy sheriff to 
collect taxes is admitted, it is said that in doing so he acts 
for and in the name of the sheriff, and not as an independ- 
eut officer. ILence it is said he can only be indicted for 
embezzlement as a clerk or employee, and not as an officer. 

If the statute uses the word officers to designate only in- 
depende nt officers known to the Constitution, the objection 
is well taken. If, on the other hand, the act had expressly 
declared deputy sheriffs to be ‘ officers’? within its mean- 
ing, or if, though not so declared, such is proved to be its 
proper construction, then the indictment properly charges 
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the defendant as an officer. Ifthe word be taken ‘in the 
sense in which it is understood in common language,” it 
certainly embraces deputies and other than constitutional 
officers. (Pas. Dig., art. 1630.) It is defined more than 
once in the Criminal Code, and also in the Code of Pro- 
cedure; and whilst the former definitions, at least, are not 
intended to be of general application, they certainly nega- 
tive the idea that the word, when used in the eode, means 
only an officer known to the Constitution. For example, 
in the chapter of the Criminal Code concerning ‘ Offenses 
relating te the arrest and custody of prisoners,” it is pro- 
vided: * By ‘ officer,’ as used in this chapter, is meant any 
peace officer, or sheriff, deputy sheriff, constable of a beat,” 
&e. (Pas. Dig., arts. 1964, 1978, 1982, 1983.) So the Code 
of Criminal Procedure says: ‘*The general term ‘ officers’ 
includes both magistrates and peace officers.” (Art. 2521.) 
“The following are peace officers: the sheriff and his dep- 
uties,” &c. (Art. 2520.) The court did not and does not 
hold that a deputy sheriff is an independent. officer known 
to the Constitution, but holds him to be an officer within 
the meaning of the law punishing embezzlement of public 
money. The application for rehearing is refused. 


REFUSED. 





fusan Nicuous v. H. J. Snow. 


PRACTICE.—In proceedings for injunction, the plaintiff cannot open 
up a judgment rendered more than two years previous by setting 
up a new cause of action. 

2. JURISDICTION.—The act organizing the County Courts limited their 
jurisdiction, as to the amount in controversy, to sums not exceeding 
five hundred dollars, exclusive of interest, (Pas. Dig., art. 6068 ;) and 
Where three separate’ suits had been commenced between the same 
parties, each for less than five hundred dollars, and the counter 
claims for payments having been referred to arbitrators, who found 
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$885.21 remaining due on the three suits: Held, no error to divide 
the finding in three sums, and enter thereon judgment in each case, 
the parties consenting thereto. 


AppgeaAL from Kaufman. Tried below before the Hon 
A. J. Fowler. 


J. J. Hill, for appellant. 
Richard F. Slaughter, for appellee. 


Devine, Associate Justice.—Appellant assigns as 
grounds of revision the following alleged errors: 

“Ist. The court erred in sustaining the demurrer of the 
defendant to plaintiff’s amended petition. 

“2d. The court erred in overruling the demurrer of the 
plaintiff to the answer of the defendant, filed October 13, 
1871.” 

The appellant obtained an injunction on the 20th of 
May, 1869, restraining the sheriff from selling a tract and 
several lots of land which he had levied on and advertised 
for sale, by virtue of three executions issued on three sev- 
eral judgments on the 14th, 26th, and 29th of April, 1869. 
The petition alleged that the judgments were rendered in 
the County Court of Kaufman county in June, 1867; that 
more than a year had elapsed from the date of the judg- 
ments to the issuing of the executions; that the judgments 
were dormant, aud that the lots levied on and advertised 
for sale were a portion of her homestead, with a prayer 
that appellee be cited, Ke. 

The defendant excepted; denied all the charges set 
forth in plaintiff’s petition, and averred that the judg- 
ments were rendered on notes given for the purchase 


money of the land claimed as the homestead of plaintiff. 


He propounded interrogatories to plaintiff, and asked that, 
in the event of the judgments*being declared dormant, the 
land be declared liable for the vendor’s lien, and he have 
a decree ordering the sale of the land to satisfy the same. 
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On the 11th of October, 1871, the defendant, by leave of 
the court, withdrew so much of his original answer as 
. sought to enforce or set up any claim to a vendor's lien, 
or sought a discovery from plaintiff, and at the same time 
filed exceptions to the amended petition of plaintiff. On 
the same day the parties announeed ready for trial, and 
the court rendered a judgment perpetually enjoining the 
sheriff and defendant, Snow, from levying and selling the 
homestead, or’ any portion of the same, in satisfaction of 
the judgments referred to in plaintiff’s petition. The 
cause was then continued, after plaintiff again had leave 
to amend. Various amendments were made by plaintiff 
and defendant, plaintiff alleging that the judgments ob- 
tained in the County Court against him in June, 1867, 
were obtained by the intimidation of the persons selected 
to examine the mutual claims of herself and defendant; 
that this intimidation was the result of the influence and 
threats of defendant; that a portion of the claims had been 
previously paid, and the remainder of defendant’s claim 
was not.due; that the County Court had no jurisdiction, 
and praying for a trial de novo. The defendant denied the 
charges of plaintiff, and, at great length, gave a history of 
the claims which he held against plaintiff, and which were 
embraced in the judgments rendered in his favor in the 
County Court in June, 1867. The amended answers of 


defendant were, as the pleadings of plaintiff, verified by 
affidavit. 


During the September term, 1873, the court rendered a 
judgment overruling plaintiff’s demurrer to detendant’s 
amended answers, and sustaining the demurrers of the 
deteridant to the amended petitions of plaintiff; and, after 
reciting the order perpetuating the injunction, decreed all 
costs arising out of the proceeding with reference to the 
injunction in favor of plaintiff, and decreeing all the re- 
maining costs, or those accruing on the new cause of ac 
tion set up by plaintiff, in favor of defendant. 
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We do not find any error in the action of the court 
overruling plaintiff’s demurrer to defendant’s amended 
answers, or in sustaining the demurrers of defendant to 
plaintiff’s amended petitions. 

The plaintiff, in her original petition, claimed that a por- 
tion of the property levied on was her homestead, and that 
the judgments were dormant. The injunction was perpetu- 
ated, and the plaintiff, by amended petition, in October, 
1870, set up a new cause of action, and sought to open 
judgments rendered against her more than two years be- 
fore, the exhibits showing her to be a party to the proceed- 
ings personally, and likewise represented by counsel. That 
appellant’s claim, in the settlement by the so-called arbi- 
tration, may have been overlooked or under-estimated, is 
more than probable. 

The District Court was, however, open to her, and she 
might have availed herself of the relief which it would 
have afforded her, had she sought it within the time pre- 
scribed by law. The facts stated in her amended pleadings 
might have been available in another mode of proceeding, 
but do not authorize an inquiry into those proceedings in 
the County Court in the present suit. It is, however, con- 
tended by appellant that the judgments are void by reason 
of want of jarisdiction in the County Court, and in sup- 
port of this our attention is called to the fact that the ar- 
bitrators made their award to the Court, showing plaintiff 
to be indebted to defendant $858.21, and, therefore, it was 
an amount exceeding the jurisdiction of the County Court. 


‘Tt . - - . - . . 
lhe act organizing the County Courts limited their juris- 


diction as to the amount in controversy to a sum not ex- 


ceeding five hundred dollars, exclusive of interest, (Pas. 
Dig., art. 6068.) The defendant had commenced in the 
County Court three suits against appellant, at the April 
term, 1867, on two notes and an account, the first one for 
$296, dated August 11, 1860, the other on a note for 
$300, dated August 11, 1860, the first note bearing ten per 
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. . ° 
_ cent. interest from date, the second silent as to interest, 


and payable the Lst day of January, 1862. The third suit 
was on an account chiefly for medical services and prescrip- 
tions, the account alleged to be due and payable on the 3d 
day of November, 1864, and amounting to four hundred 
and seventy-three dollars, ($473.75.) These amounts, with 
the accruing interest up to the Ist of June, 1867, would 
have amounted to over fourteen hundred and eighty dol- 
lars. The persons selected by the plaintiff in person, and 
the defendant, examined all the claims growing out of 
payments made by plaintiff to defendant, and taking into 
their consideration a note for $1,626 belonging to the es- 
tate of Richard Temple deceased, in which plaintiff and 
other parties were part owners, and defendant was payee, 
and after examination returned a statement in pencil that 
plaintiff was indebted to defendant in the sum of eight 
hundred and eighty-five dollars, ($885.21,) upon which the 
court, by agreement of parties, entered up in each of the 
three suits judgment in favor of appellee for $294.07. 
The memorandum presented by the three persons called 
arbitrators was made up of the two notes and the account 
embraced in the three suits pending in the County Court, 
and their accrued interest, with the credits of various pay- 
ments by the appellant, as also the crediting her in part 
with a portion of the note given by appellee to the estate of 
Temple for $1,626, rated in Confederate money at $861.78, 
in which appellant with other parties claimed an interest. 
So far, then, from the note for $1,626 (acted on by the so- 
styled arbitrators) making the debts sued on beyond the 
jurisdiction of the County Court, it merely, in connection 
with other credits, reduced plaintiff’s claims nearly one- 
half, while the debts sued on, as already shown, were greatly 
below the amounts in which the court could have euter- 
tained jurisdiction. The amounts were entered by agree- 
ment of parties, and the court did not err in sustaining 
defendant’s exceptions on demurrer to plaintiffs’ amended 
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petitions. There was, therefore, no error in overruling 
plaintiffs’ exceptions to the defendant’s amended answer. 


AFFIRMED. 


Tue Strate v. M. D. Buiion. 


INDICTMENT FOR PERMITTING GAMBLING.—An indictment which 
charges that A B ‘*did unlawfully and knowingly keep a room in 
the Star Hotel to be used for gambling, and did knowingly permit 
said room to be used and occupied for gambling,”’’ charges no offense 
recognized by law. (Overruling State v. Crowder, 39 Tex., 47.) 


ApprkaL from Hunt. Tried below before the Hon. W. 
H. Andrews. 


“George Clark, Attorney General, for the State. 


Roberts, Cuter Justice.—The indictment charged that 
the defendant “did unlawfully and knowingly keep a 
room in the Star Hotel to be used for gambling, and did 
knowingly*permit said room to be used and occupied for 
gambling.” 

Upon exceptions the indictment was set aside. The 
word gambling, as used in this indictment, is too general, 
and is not sufficient, either under the article of the code 
for permitting illegal gaming, (Pas. Dig., art. 2055,) or for 
renting a room or house for such a purpose. (Ib., art. 
2056.) 

The word gambling is not mentioned in the statute as 
indicating any of the gaming that is prohibited by law. 


AFFIRMED. 
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Gus Mosge.ey v. THe State. 


THEFT—INDICTMENT.—In an indictment for theft, the stolen property 
may be alleged in the indictment to belong to one who had but a 
special property in it at the time it was stolen. 


APPEAL from Rusk. Tried below before the Hon. M. 
D. Ector. 


George Clark, Attorney General, for the State. 


Roserts, Curer Justice.—It was proved that Henry 
Garrison had in his possession and in his house a double 
barrel shot gun, of the value of twenty dollars or over, 
which he had borrowed from Columbus Smith, to whom it 
‘belonged; that he, Garrison, had thus had the gun bor- 
rowed and in his possession for about twelve months, and 
that defendant had stolen the gun from him out of his 
house whilst it was thus in his possession. 

The indictment charged the defendant with the theft of 
the gun, ‘“‘ the property of one Henry Garrison.”’ 

The only point in the case is whether or not*the proof 
supported the charge in the indictment as to the owner- 
ship of the property stolen. 

The court, after giving the usual charge in such a case 
of theft, also charged the jury that “if the evidence satis- 
fies you that the gun belonged to Columbus Smith, and he 
had loaned it to said Henry Garrison for the year, and it 
was fraudulently taken and stolen from the possession of 
Henry Garrison by the defendant, as above charged, you 
will consider the said gun the property of said Henry Gar- 
rison at the time it was stolen.” 

The defendant’s counsel asked the court to charge the 
jury that “if the proof satisfied them that the gun alleged 
to have been stolen was not the property of Henry Garri 
son, the party alleged to be the owner of the gun, you 
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will find the defendant not guilty,” which the court re- 
fused to give. 

The alleged error in the charge of the court, and the re- 
fusal to give the charge asked, were the grounds set forth 
in the motion for new trial, after the jury had returned a 
verdict of guilty, which motion was overruled. 

The charge of the court in effect instrueted the jury 
what facis were necessary to give to Henry Garrison a 


special property in the gun, and having done so, he might 
well refuse to give the charge asked, which would only 


have tended to confuse the jury as it was presented. 

It is well established that property may be alleged in an 
indictment to belong to one who has a special property in 
it at the time it is stolen. (Langford v. The State, 8 Tex., 


116; 3 Greenl. Ev., § 161.) 


AFFIRMED. 





Lew Epperson v. Tue State. 


INDICTMENT—FRAUDULENT REPRESENTATIONS.—An indictment for 
obtaining property by fraudulent representations should charge in 
terms that the property was acquired by means of the fraudulent 
representations. It is not suflicient to allege that the owner was 
swindled out of value of the property by means of the fraudulent 
representations. 


Appeat from Red River. Tried below before the Hon. 
John C. Easton. 


Clark ¢ Todd, for appellant. 
George Clark, Attorney General, for the State. 


Rozerts, Carer Justice.—The defendant being con- 
victed under an indictment for the acquisition of property 
by a frandulent representation, moved in arrest of judg- 
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ment, upon the general ground of the insufficiency of the 
indictment, with several others that related more to its 
form than to its substance, and need not therefore be 
discussed. The indictment charged that the defendant 
fraudulently represented to Mary Roland, wife of Denton 
Roland, that Denton Roland had sent him to her to get a 
side of bacon for his, defendant’s, own use, and that she 
delivered to him the side of bacon, &c. In the coneluding 
part of the indictment, it alleges that defendant, by means 
of the said fraudulent representations, did swindle the said 
Denton Roland out of the value of the said side of bacon, 
&e. The facts stated in the indictment are here recited 
‘only to an extent to show its substantial deficiency. It 
should have stated that the side of bacon was acquired by 
means of the fraudulent representation made by him to 
Mary Roland. That was the most essential part of the 
charge, as contemplated by the statute, which embraces 
three leading ingredients, which are, (first,) the acquisi- 
tion of the personal property of another; (second,) by 
means of a fraudulent representation made to the person 
from whom it is acquired; (third,) with intent to appro- 
priate the same to the use of the party so acquiring. (Pas. 
Dig., art. 2426, (773a.) 

It should have been directly alleged in this case that 
defendant acquired the side of bacon by means of the 
fraudulent representation (setting it out) made to Mary 
Roland, from whom he obtained it, with such other alle- 
gations as would have made the offense complete. This 
requisition was not fulfilled by averring in the conclusion 
that Denton Roland was swindled out of the value of the 


side of bacon by means of such fraudulent representation. 
That may have been the statement.of a correct legal con- 
clusion, from the real facts of the case, but it was not the 
statement of facts upon which such legal conclusion could 


be based. 
For this defect in the indictment, the motion in arrest 
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of judgment should have been sustained, and for the error 
of the court therein, the judgment is reversed and cause 
remanded. 

REVERSED AND REMANDED. 





JAMES Kina v. W. J. Goopson & Co. 


1. WHEN A SECOND JUDGMENT BY DEFAULT MAY BE TAKEN, AND 
THE FIRST SET ASIDE WITHOUT NOTICE TO DEFENDANT.—B ob- 
tained judgment by default against C in a suit on a promissory note 
which sought the enforcement of a vendor’s lien. At the same term, 
on B’s application, the judgment was set aside without notice to C, 
and after an amendment by B, of which C was not notified, more 
carefully deseribing the property on which the lien was sought, a 
second judgment by default was obtained enforcing the lien: Held, 
that since the original petition sufficiently described the property, 
there was no error, 

2. WHEN SERVICE OF AN AMENDMENT NOT REQUIRED.—When the ob- 
ject of an amendment is merely to cure a defective statement, or to 
give form to what was before informal, or the like, no service of the 
amendment on the defendant is necessary. 


Error from Hopkins. Tried below before the Hon. W. 
H. Andrews. 


W. C. Loving, for plaintiff in error. 
Jones ¢ Henry, for defendants in error. 


Roberts, Cuter Justice.—Suit was brought on a uvte 
which showed on its face that it was given for the purchase 
money of one-third of an undivided half interest in a lot 
und appurtenances in the town of Sulphur Springs. The 
petition adds to the description of the lot by alleging it to 
be east of and adjoining to the lot on which is situated the 
Baptist church; that the steam mill and other structures 


therein named are situated on the lot for which the note 
8 
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was given, and prays for judgment on the note sued on, 
and also for the enforcement of the vendor’s lien. 

A judgment by default was taken for the amount due on 
the note, and at the same term this judgment was set aside 
upon motion of plaintiffs below, who are defendants in error 
here, without notice to the defendant, King, of said motion. 

The plaintiffs below amended their petition by setting 
out the metes and bounds of the lot, particularly locating 
the lot again east of the lot on which is situated the Bap- 
tist church, as may be seen by tracing the calls in the de- 
scription, and averring it to contain the same amount of 
land-and improvements thereon as stated in the original 
petition, and to be the same lot as that described in the 
original petition, and also again praying for the enforce- 
ment of the vendor’s lien and for judgment as in the orig- 
inal petition. 

Again, and during the same term, without any further 
notice to, judgment by default was rendered against him 
for the same amount and for the vendor’s lien upon the lot, 
mill, and other improvements, according to the description 
of those given in the amended petition, 

Plaintiff in error complains of the action of the court, 
and contends that notice should have been given to him in 
setting aside and reforming the judgment, and also notice 
should have been giveu to him of the amended petition. 

As to the first point, it is sufficient to say, that being a 
judgment by default, and the judgment during the term 
being within the control of the court, it was clearly within 
the power of the court, without further notice, to amend 
the judgment, so far as might be necessary to cure any 
mistake or omission of the clerk apparent upon the record 
itself, as it was in this case. And had the judgment been 
amended without amending the petition, so as to give the 
plaintiff the benefit of the vendor’s lien upon the lot and 
improvements thereon, as described in the original peti- 
tion, it would have been a good and proper judgment. 
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As to the second point, in relation to the amplification 
of the description of the lot in the amended petition, the 
general doctrine, as formerly announced by this court, is 
expressed as follows in the case of Morrison v. Walker, by 
Justice Bell, 22 Tex.,18: “ Where the object of an amend- 
ment is merely to cure a defective statement, or to give 
form to what was before informal, or the like, we do not 
think service of the amendment to be necessary.”’ 

Under this rule, which has frequently been laid down, 
we think notice of this amendment was not necessary, and 
finding no error, the judgment is affirmed. 


AFFIRMED. 





B. F. Weatuersy v. A. N. Towngs. 


NON-JOINDER—PRACTICE.—A plaintiff in a suit upon a note, and to 
enforce a mortgage, which suit is defective for non-joinder of others 
interested in the mortgage, has the right to abandon his suit to fore- 
close the mortgage, after exceptions thereto, and to proceed to judg- 
ment upon the note. 


APPEAL from Red River. Tried below before the Hon. 
J. C. Easton. 

B. F. Weatherby brought suit to January term, 1874, 
against N. W. Townes, upon a promissory note for four 
hundred dollars specie, bearing date June 14th, and due 


six months thereafter; also to foreclose a mortgage bear- 
ing date 22d January, 1868, executed by Townes upon cer- 
tain lands to Theophilus Hardison, John Harris, B. F. 
Weatherby, (plaintiff,) and A. N. Wright, stipulating an 
extension of time for twelve months, and the debts of said 
grantees to be paid in the order mentioned in the mortgage. 


The other mortgagees were not made parties. 
The defendant excepted to the petition for the non-’ 
joinder of Hardison, Harris, and Wright. 
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The court sustained the demurrer and exceptions, where- 
upon plaintiff asked that the case proceed to trial upon the 
note, abandoning all claim for foreclosure of the mortgage, 
which was refused. 

Judgment was rendered dismissing the suit. The re- 
fusal to permit the case go to trial upon the note and dis- 
missing the suit are assigned as error. 


Clark & Todd, for appellant. 
No brief for appellee. 


Reeves, Associate Justice.—There are two transcripts 
in this case, one being demanded by appellant’s attorneys, 
as shown by the clerk’s indorsement, and the other with- 
out indorsement, or showing at whose instance it was filed 
in this court. The two cases were consolidated on motion 
and application of appellant’s attorneys. 

The suit was brought by appellant on a promissory note 
for four hundred dollars, executed by appellee, Townes, 
on June 14, 1866, and due in six months. The payment of 
this note, with other notes executed by Townes, payable 
to Hardison, and Harris, and Wright, was secured by 
mortgage given by Townes on certain property described 
in the mortgage. Appellant, in his petition, prays for 
judgment on the note and foreclosure of the mortgage, and 


5S 
for a decree to sell a sufficient amount of the mortgaged 
property to pay appellant’s debt. The other mortgagees, 
Hardison, Harris, and Wright, not being made parties to 
the suit, the defendant, Townes, excepted to the petition 
for the non-joinder of these parties, which was sustained 
by the court. The bill of exceptions filed on the same day 
states that plaintiff asked leave of the court to proceed to 
judgment on his note without foreclosing the mortgage, 
which was refused by the court, and the suit was abated 
and the petition dismissed on plaintiff's declining to amend. 
This action of the court is assigned for error, and the only 
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question in the case is, Did appellant have the right to 
abandon his security, as set up in his suit, and obtain 
judgment on the note? The time extending the payment 
of the note having expired, there is nothing in the mort- 
gage to prevent the plaintiff from prosecuting his suit on 
the note into a judgment. After accepting the provisions 
of the mortgage, he could not disregard the terms of pay- 
ment and enforce satisfaction of his debt out of the mort- 
gage property, contrary to the order of payment, as pro- 
vided in the mortgage, but still no sufficient reason is seen 
why he should not have judgm€nt on the note without the 
security as requested. 

The judgment of the District Court is reversed and 
case remanded. 


REVERSED AND REMANDED. 





J. O. Moortne v. Tue Strate. 















PRACTICE.—In misdemeanors the defendant must except to the charge 
of the court at the time, and must ask additional instructions he 
may desire, and, unless he does so in the court below, such action 
will not be revised. 


AGGRAVATED ASSAULT.—See facts held sufficient to authorize a con- 
viction for aggravated assault. 


AppraL from Raines. Tried below before the Hon. Z. 
Norton. 

J. E. Mooring was indicted for an aggravated assault 
upon Peter Bullard “ with a certain knife, the same being 
a deadly weapon.” 

The testimony adduced on the trial sufficiently appears 
in the opinion. . 

The court gave in charge the statutory definition of an 
assault, and the law as to aggravated assault charged in 
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the indictment: that it devolved upon the State to prove 
the material facts, presumption of innocence, reasonable 
doubt, and as to punishment. Defendant asked no instrue- 
tions. 

Defendant was convicted of aggravated assault. Tis 
motion for new trial was overruled, and appeal taken. 


G. W. Smith, for State. 


Reeves, Associate Justice.—Appellant objects to the 
charge of the court, becau%e the jury were not instructed 
upon the law of self-defense and as to the punishment fora 
simple assault. It is further objected that the court failed to 
instruct the jury as to the distinction between acts which 
constitute an assault, when unexplained, and acts which 
do not-amount to an assault, when accompanied by such 
explanations as show no intentiou to commit an assault. 

The court instructed the jury as to what acts constitute 
an assault and kattery, and the distinction between these 
offenses, as defined in the Criminal Code, and when an 
assault becomes aggravated; and with reference to the 
case before the jury, they were charged that an assault 
becomes aggravated when committed with deadly weapons, 
under circumstances not amounting to an intent to murder 
or maim, &c. It is not objected that the charge is not 
correct, so far as it goes, but that it does not go far enough, 
_and fails to present to the jury the law in another phase, 
and which it was conceived was applicable to the case. 
The rule is well settled in such cases. In misdemeanors 
the defendant must except to the action of the court at the 
time of the trial, if he is not satisfied, and if not excepted 
to, it will not be revised by this court, as regards objections 
of the character complained of in this case. If the law as 
applicable to the case is given in the charge to the jury, 
and further instructions are desired, the court must be 
asked to give them at the time of the trial. (Criminal 
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Procedure, arts. 3059-3067.) We are of opinion that there 
is no departure from the requirements of these articles. 
The indictment charges that the assault was made with a 
deadly weapon, a knife, with which the indictment charges 
that the defendant attempted to cut, stab, and strike Bul- 
lard, with intent to injure him, and, in view of the evi- 
dence, the court did not err in confining the charge to the 
jury to an aggravated assault. (O’Connell v. The State, 
18 Tex., 343; Jackson v. The State, 25 Tex. Supp., 229.) 

There is some conflict in the evidence as to what oc- 
curred between defendant and Bullard, the party assaulted. 
The defendant, as proved by Ballard, said ‘I will cut 
your G—d d—n throat.” Maloney’s statement is, “ If 
you don’t go away from here and let me alone, I will cut 
your throat.”” The witness McKey heard defendant say, 
“T will cut your d—n throat.”” There is nothing in this 
ease that calls for the application of the law of self-defense. 
The witnesses agree in the statement that the defendant 
turned his back to Bullard, opened his knife, and turned 
to him again and ‘made the threat to cut his throat. Bul- 
lard had expressed a desire for a peaceable settlement of 
their differences, and it was not necessary for the defend- 
ant to use violence to protect himself from threatened 
injury. It appears from the evidence that he intended at 
the time to commit a battery, and that he had the ability 
to commit it, and, unexplained by further proof, it was a 
question for the jury whether the defendant was or not 
prevented from carrying his intention into execution. 
(fligginbotham v..The State,-23 Tex., 574; Bell v. The 
State, 29 Tex., 492.) 

Finding no error in the charge of the court nor in the 
verdict of the jury, the judgment is affirmed. 


AFFIRMED. 





Tae Srate v. Corsrr. [Tyler Term, 





Opinion of the court. 





Tue State v. JAMES CorBIt. 


INFORMATION may be presented in the District Court during vacation ; 
and it is not a valid objection to an information, otherwise regular, 
that it was not presented to the court while in session. 


AppraL from Wood. Tried below before the Hon. Z, 
Norton. 


George W. Smith, for the State. 


Moore, Assocrate J usticge.-—An information is a written 
statement filed and presented on behalf of the State by the 
District Attorney accusing the defendant of an offense 
which is by law subject to be prosecuted in that way. 
(Code Criminal Procedure, art.. 402.) And all misde- 
meanors may be presented by either information or in- 
dictment. (Code Criminal Procedure, art. 391.) It is 
not questioned that the offense charged in the informa- 
tion belongs to the class which may be prosecuted by 
information; but it is insisted that the information was 
properly quashed, because the affidavit upon which it was 
made and the information were both made and filed with 
the clerk in vacation and not in open court. If we admit 
that an information cannot be presented within the mean- 
ing of the code unless the court is in session, still it would 
be much too technical an application of the rule to say it 
should be quashed, if otherwise sufficient, merely because 
it had been filed with the clerk previous to the meeting of 
the court. It surely should: be treated as presented when 
brought to the attention of the court, if then recognized by 
the District Attorney as an information on which he de- 
sired to prosecute the defendant for the offense tlierein 
charged against him. If any action had been taken upon 
the supposition of its previous presentation, this might be 
set aside and held for naught; but the fact. that a capias 
may have issued upon it, and other steps taken in prosecu- 
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tion of the offense charged, is no reason why the informa- 
tion should be quashed, unless the affidavit must also be 
made during the session of the court. Such a supposition, 
however, is warranted neither by the letter nor spirit of 
the code. The inference to be drawn from it is plainly to 
the contrary. 

As no objection was made to the action taken upon the 
information during vacation, but the information itself was 
quashed because it was not presented in open court, what 
we have said might suffice to dispose of the case. In view, 
however, of its importance, we deem it proper to give the 
question presented in defendant’s motion a more direct 
consideration. 

The primary pleading in criminal actions on the part of 
the State is the indictment or information. (Code Crim- 
inal Procedure, art. 481.) Those on the part of the de- 


fendant are classified, and the causes or grounds embraced 


in each of these classes are specifically enumerated and set 
forth in the succeeding articles. The only grounds of ob- 
jection indicated in any of these articles which seems to 
give the slightest apparent support to the proposition that 
the information must be filed during the session of the 
court, is that in which it is said an information may be 
excepted to for form, if it does not appear to have been 
presented in the proper court, as required by art. 403 of 
the same code. (Code Criminal Procedure, art. 488.) The 
article to which reference is here made says an informa- 
tion is sufficient if it has the eight requisites therein 
enumerated. The second of these requisites is that it 
shall appear to have been presented in a court having 
jurisdiction of the offense set forth. This evidently has 
reference to the jurisdiction of the court to hear and de- 
termine as to the offense presented by the information, 
and not the time at which the District Attorney may com- 
menuce or institute g prosecution of the offense by informa- 
tion. If, then, the defendant can object to the information 
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because it was not filed during the session of the court, he 
must find his right to do so outside of the articles of the 
court, indicating the grounds of defense which he may pre- 
sent by way of motion to set aside the information, special 
plea why he should not be tried upon it, or exception to it 
for matter of form or substance. Is there anything to be 
found elsewhere in the code from which we are to infer 
that the information may be quashed upon any other 
ground? If so, it is incumbent upon the defendant to 
point it out. This he has not done. Nor can it be in- 
sisted that it is anywhere so declared in the code in plain 
and unmistakable terms. If the objection to the informa- 
tion was well taken, it must bein the absence of any specific 
indication of it in the code, on the ground that from the 


very nature of the thing, and as a nevessary legal requisite 


which must be implied, a prosecution by information can 
only be commenced by a presentation of the information 
during a session of the court having jurisdiction of the 
offense therein charged. But as it is not requisite to ob- 
tain leave of the court to authorize the information, and as 
no duty with reference to it is devolved upon the court 
until after it has been presented, and even then an order 
of the court is not required for the issuance of a capias, 
(Code Criminal Procedure, art. 422,) it seems difficult to 
conceive how it can be said that it can only be presented 
during the session of the court. 

A presentation by indictment must be made during the 
session of the court, since there can be no grand jury at 
any other time. Yet the code provides that the fact of its 
presentment in open court by the grand jury shall be 
entered upon the minutes of the court. The absence of 
any similar provision in reference to informations seems 
strongly persuasive, if not conclusive, that it was not in- 
tended or supposed that they would in all instances be 
filed during the session of the court. The leading object 
in view, no doubt, in allowing prosecutions for misde- 





YarborouaH v. Woop. 





Opinion of the court. 





meanors by information, was to effect the more certain 

and efficient administration of the law, by the more speedy 

trials which can be had in this way than when the prosecu- 

tion is commenced by an indictment. No such advantage, 

however, could result from this mode of proceeding, if the 

objection made to the information in this case is valid. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Hvueu YARBOROUGH v. MatrHew Woop. 


. SHERIFF’S AGENCY IN MAKING SALE OF LAND.—Such agency is in 
behalf of the plaintiff in execution to the sum required to satisfy 
the judgement, and in behalf of the defendant in execution as to the 
residue of the money bid at such sale. 

2. VENDOR'S LIEN will be enforced to secure the payment of the bid by 
a purchaser at sheriff’s sale above the satisfaction of the judgment, 
for the payment of which credit is given by consent of the defendant 
in execution. 

3. CREDITS ON NOTE—BANKRUPTCY.—The bankruptcy of the payee 
of a note taken by such payee for a debt due his principal will not 
deprive the maker from such credits as he has honestly acquired in 
belief that the payee of the note was the owner. 


AppgaL from Smith. Tried below before the Hon. Z. 
Norton. 

John L. Henry and Stephen Reaves, for appellant. 

Herndon § Robinson, for appellee. 


Gou.p, Associate Justice.—This suit was brought by 
appellant, Hugh Yarborough, on the following instrument 
exccuted by appellee, Matthew Wood. 

Agreement between Matthew Wood and George Yar- 


borough : 
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That said Matthew Wood agrees to pay to the order of 
George Yarborough the balance of nineteen hundred and 
sixty-three dollars, with ten per cent. interest on said bal- 
ance from date, after paying all legal debts or jadgments 
against Hugh Yarborough, for which the land was sold. 
Tyler, December 4, 1861. 

** (Signed) Matruew Woop.” 

Appellant claimed that this instrument was executed to 
George Yarborough as his agent, and in payment for his 
land; that the debt was due to him, and asked for the en- 
forcement of a vendor’s lien claimed to exist in his favor. 
It appears from the pleadings and evidence that a tract of 
820 acres of land was levied on by virtue of two execu- 
tions against Hugh Yarborough, amounting together to 
the sum of $109, and on the day of December, 1861, 
was sold by virtue of said executions, and bid off by 
George Yarborough, for the sum of $1,963.50. George 
Yarborough arranged with appellee, Wood, to take the 
land at his bid, and pay to the sheriff the amount of the 
executions under which the land was sold. It seems that 
George Yarborough, as agent for his brother Hugh, had 
also arranged with the sheriff that the payment of the ex- 
cess of his bid over the amount of the executions should 
not be required in cash, and this privilege he extended to 
Wood. Wood accordingly executed the instrument sued 
on, paid the executions, and received the sheriff’s deed 
directly to himself. Ie subsequently paid off two other 
judgments against Hugh Yarborough, at the request of 
George, amounting to $152.50. Defendant, Wood, claimed 
also to have dealt with George Yarborough as the owner 
of his obligation, and claimed credit for various claims 
against him. The verdict was as follows: 

‘“We, the jury, find for the plaintiff $1,697.75; and we 
further find that the land described in the plaintiff’s peti- 
‘tion was sold by the sheriff of Smith county, as sheriff, by 
virtue of two executions, and it was sold at public auction; 





YarBorovuanu v. Woop. 





Opinion of the court. 
. 





and that the instrument sued on in this case was given for 
the money bid at the said sale.” 

The court refused to give any instructions recognizing 
that the plaintiff was or might be entitled to the vendor’s 
lien, and the judgment rendered is simply for the recovery 
of the amount found. 

It is not proposed to notice all of the errors assigned. 

It is evident that the verdict of the jury is for a less 
amount than plaintiff was entitled to, allowing defendant 
every credit or offset claimed in his pleadings, and even 
giving him ‘the benetit of credits not set up in his answer, 
and which he was erroneously permitted to prove over the 
objection of plaintiff. These errors are each pointed out 
in the assignment, and are sufficient to entitle plaintiff to 
the new trial which was asked and refused, 

We are also of the opinion that, if the instrument sued 
on was given in payment for the excess of the purchase 
money bid for the land over the amount of cost required 
by the sheriff to satisfy the executions under which it 
was sold, the fact that the transaction was consummated 
through the powers of a sheriff’s deed, is not inconsistent 
with the existence of the vendor’s lien. Counsel for neither 
party have cited us to any case in point, nor have we found 
any, and in the absence of authority we are lett to apply 
the principles which we think control the question. The 
excess of the amount realized at an execution sale over 
what is required to satisfy the executions is the property of 
defendant in execution, and, of course, subject to his con- 
trol. It is, we think, correctly argued by appellant that 
the sheriff, in making the sale, may be regarded as the 
agent of the execution creditors to the extent of their 
claim, and of the defendant in execution as regards any 
surplus. (Crocker on Sheriffs, secs. 407, 471; Ross on 
Judicial Sales, secs. 54-56; Cooper’s Lessee v. Galbraith, 


3 Wash. C. C., 546.) 


This principle has been applied so as to recognize that, 
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by consent of all the parties, a sheriff sale may be made 
on a credit. (Kilgore v. Peden, 1 Strobh., 18; 6 Cowen, 
467; 3 Selden, 453.) If, then, in this case the plaintiff and 
sheriff, at his request, made through his agent, extended 
time to defendant for so much of his bid as plaintiff right- 
fully controlled, it.is not perceived that the transaction is 
not in substance pro tanto a sale of the land consummated 
through the powers of a sheriff’s deed. The substantial 
principle upon which the vendor’s lien is said to rest, ‘that 
a person who has gotten the estate of another ought not 
in conscience, as between them, to be allowed to keep it, 
and not to pay the full consideration money,” seems appli- 
cable to the case. (Story’s Eq., sec. 1219.) The facts of 
the case seem to us to be such as entitled the plaintiff in 
equity to the lien. (Wynn v. Flannegan, 25 Tex., 778.) By 
his consent only was it that defendant was enabled to re- 
ceive a deed without paying in full in cash. The deed to 
that extent may be regarded as the act of plaintiff. So 
regarding it, the law would uphold the lien, unless it is 
waived either expressly or by acts showing such intention. 
(Briscoe v. Bronaugh, 1 Tex., 326.) 

It is not perceived that the bankruptcy of George Yar- 
borough affected the right of Wood to such offsets as he 
acquired under the honest belief that George Yarborough 
was the party with whom he had dealt and to whom he 
was indebted. 

The judgment is reversed and the cause remanded. 


REVERSED. AND REMANDED. 





RIgHARD Snort ET AL v. AMANDA M. ABERNATHY ET AL. 


1. NOTE PAYABLE IN SPECIFIC ARTICLES.—Upon the failure to deliver 
such specific articles at maturity, the obligation becomes absolute for 
the sum specified in money. 
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9, CONFEDERATE MONEY.—In a suit on an obligation for Confederate 
money, evidence is admissible to show the value of Confederate 
States money to ascertain the amount due in lawful money. 

8. A new agreement, after breach and tender under such new contract, 
is a defense to an action upon the contract settled by such new con- 
tract. 


Apprat from Titus. Tried below before the Hon..J. D. 
MeAdoo. 


Amanda M. Abernathy, joined with her husband, brought 


suit upon a contract made with her before her marriage 
against R. Short and T. J. Aikin. 

5 

The contract was evidenced by two instruments, alike 
save in the sum, one being for one hundred dollars and 
one for fifty dollars. One is as follows: 


“$100. On the 25th of December next, we or either 
of us promise to pay Amanda M. Moreland, or bearer, 
one hundred dollars for hire of Moses for the present year, 
to be paid in good middling cotton, delivered in Jefferson, 
well baled, at nine cents per pound, by the above date. 

“ January 1, 1862. 

“ R, Suort, 
“TT. J. ATKIN, 
“W.J. Finn.” 


The defendants pleaded that the hire of the negro was 
estimated and payable in Confederate money in the failure 
to deliver the cotton; that the defendant, Short, had ten- 
dered the money as contracted for; that subsequent to the 
tender and refusal to accept the Confederate bills, de- 
fendants had agreed with plaintiff to pay the debt in pork, 
and tender by defendant of the pork; and that the negro 
was worthless. 

The plaintiffs read the obligations sued on and closed. 

Defendants offered to prove that the value of the ser- 
vices of the negro Moses was estimated in Confederate 
States money, and tender of same, and the subsequent 
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agreement that the debt should be paid in pork, all of 
which was excluded, and bill of exceptions taken. 

Testimony was offered tending to show want of value of 
the negro, under the plea of failure of consideration. 

The court instructed the jury that “if the evidence 
shows that the defendants did not discharge the contract 
sued upon at maturity in cotton delivered at Jefferson at 
nine cents per pound, then you will find for the plaintiffs 
what the cotton was worth at the time, with interest at 
eight per cent., unless it appears from the evidence that 
the consideration for which the obligation was executed 
failed in whole or in part,” &e. 

Stephens & Turner and Culberson § Mabry, for appellants, 
cited Donley v. Tindall, 32 Tex., 43; Casey v. Turner, 32 
Tex., 64; Ritchie v. Sweet, 32 Tex., 333; Revis v. Black- 
shear, 30 Tex., 753; Cundiff v. Herron, 33 Tex., 623; 2 
Greenl. Ev., §§ 600, 606, 609, 610; 2 Story on Cont., secs. 
1002,1005; Pas. Dig., art. 1464; Bailey v. Mills, 27 Tex., 
434. 


No counsel for appellees. 


Reeves, Associate Justicr.—The grounds of defense 
in this case arise out of a contract for the hire of a negro 
man slave for the year 1862. As shown by the pleadings 
and evidence, this man was hired by K. Heath, acting as 
agent for the payee in the notes, now Mrs. Abernathy, one of 
the plaintiffs, to appellant, Short, who, with T. J. Akin and 
W. J. Flinn, executed the notes described in the petition, 
stating that the notes were given for the hire of said negro 
man, and stipulating that the notes—one for $100 and the 
other for $50—were to be paid in good middling cotton, 
delivered in Jefferson, well baled, at nine cents per pound, 
by the 25th of December, 1862, on the maturity of the 
note. 

On the trial defendants offered to prove that the cotton, 
by agreement of the parties, was to be valued in Confeder- 
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ate money, and that defendants, on default of delivering 
the cotton at the maturity of the note, might discharge the 
debt by paying the amount of the note in Confederate 
money. They also offered to prove a‘ tender of Confed- 
erate notes, and which appellees or their agent refused to 
accept, and after the tender and refusal, that the parties 
made a new agreement by which the debt was to be dis- 
charged in pork. This evidence was excluded by the 
court on plaintiff’s objection, as stated in appellants’ bill 
of exception. 

{t could only be necessary to consider the ruling of the 
court in excluding evidence of the alleged agreement to 
value the cotton in Confederate currency, or to receive 
payment in that currency so far as the agreement might 
be a defense to the notes on which the suit was brought. 
That agreement could not control the rights of the parties 
under the alleged contract, to accept pork instead of cot- 
ton in payment of the debt, and which was made after the 
debt was due. Nor would the evidence which was ex- 
cluded by the court be material in support of the answer 
setting up a failure of consideration, and averring that the 
negro man was worthless, in view of the contract for pork, 
and which was made after the term of hiring had expired, 
and when appellant must have known that the considera- 
tion had failed. 

If the cotton was not delivered at the time agreed upon, 
the promise to pay in money became absolute, and the 
holder of the note might have so treated it, unless the con- 
tract was changed by a new one stipulating for payment 
in a different mode. (Chevallier v. Buford, 1 Tex., 503; 
Baker v. Todd, 6 Tex., 273; Dumas v. Hardwick, 19 Tex., 
240.) 


On the basis of a contract for Confederate currency, the 
evidence offered and excluded in regard to the value of 
the currency should have been admitted, not for the pur- 
pose of showing that the contract was void, but to ascer- 
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tain the amount due on the contract in lawful money. In 
the case of Mathews v. Rucker, decided at the present 
term, we held that a party entitled to be paid in Confed. 
erate dollars can recover their value at the time and place 
of the contract in lawful money of the United States, fol- 
lowing the decision in Thorington v. Smith, 8 Wall., 1. 
In the view the court took of the case the charge was erro- 
neous. It was also erroneous to exciude the evidence of- 
fered by the defendants to prove the alleged agreement to 
discharge the debt in pork, and for these errors the judg- 
ment is reversed. 


REVERSED AND REMANDED 





V. H. Crarporne v. N. A. Birae. 


1. ALTERATION OF NOTE WITHOUT CONSENT OF SURETY.—An agree: 
ment by the principal to pay an increased rate of interest withow 
consideration will not discharge the surety. 

2. THE RELEASE OF SURETY BY ALTERATION of contract by principe! 
can only follow from a valid contract binding upon the principal, aud 
in some way interfering with or impairing the rights of the surety. 


ApprEaL from Marion. Tried below before the Hon. M 
L. Crawford. 

Virginius H. Claiborne sued J. M. Urquhart and N. & 
Birge upon three promissory notes, of date January 1, 1873, 
executed by Urquhart as principal and Birge and ort 
Ward as sureties to William Hamilton, and by Hamilton 
indorsed to plaintiff. The notes were for $200 each, and 
due April 1, July 1, and October 1 thereafter, and al 
bearing twelve per cent. interest after maturity; also upon 
an obligation as follows : 


‘“‘ JEFFERSON, Texas, July Tih, 1871. 
. “This is to certify that I bind myself to pay two per cent. 
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per month interest on the following notes. after the ma- 


turity of the same: 
1 note for $200, coming due lst April, 1871. 
1 note for $200, . “ *¢ Ist July, 1871. 
1 note for $200, = ** 1st Oct., 1871. 

“All the above notes being drawn by me in favor Wil- 
liam Hamilton, and indorsed by M. A. Birge and W. H. 
Taylor as sureties. 

‘Witnesses: J. M. Urqumart. 

“J. M. Hitt, 
‘* Lours Corron.” 

The defendant, Birge, in defense, pleaded that the prin- 
cipal, Urquhart, had, with the knowledge of plaintiff, 
made a contract with Hamilton, the payee, for an exten- 
sion of time, as the consideration of the promise to pay 
the increased rate of interest, without the consent of de- 
fendant, Birge. 

Plaintiff, in replication, alleged that no extension of 
tine was agreed upon, and that the promise by Urquhart 
to pay the increased interest was gratuitous and without 
consideration, and the claim for the increased interest was 
abandoned. 

On the trial plaintiff read the three promissory notes de- 
scribed. 

The defendant, Birge, read the obligation of Urquhart 
for the payment of two per cent. interest per month, and - 
an extract from the original petition that the contract was 
for a valuable consideration. 

Urquhart, for Birge, testified that he understood it as an 
extension of the time for the payment of the three notes 
sued on; that had suit been instituted immediately after 

cine the contract, he would have defended on thie 
ground; * * * that it was understood that the two per - 
cent. was substituted for the rate expressed in: the notes; 
that Berge is only surety, and had no knowledge of the 
contract for increased interest. va 
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On cross-examination, however, Urquhart stated that, 
while he understood that he was to have indulgence on the 
notes, plaintiff did not make any positive agreement to give 
any specific time, or any agreement not to sue upon the 
notes. 

Plaintiff, in reply, testified that he made no agreement 
with Urquhart to give any extension of time; that the 
only consideration for Urquhart’s agreement to pay in- 
creased interest was what appears on its face. 

Cotton, subscribing witness, could remember nothing 
additional to the face of the paper; was not certain that 
there was no extension. 

The court instructed the jury: 

‘Tf you believe from the testimony that the plaintiff anc. 
Urquhart made and entered into an agreement whereby 
Urquhart promised to pay and Claiborne to receive a dif. 
ferent rate of interest on the three notes than that expressec. 
on their face, it was such an alteration of the original con- 
tract as discharged the surety ; and if such agreement was 
made without the consent of defendant, Birge, he is dis- 
charged from all liability on the notes, and yon will so 
find; orif, for a valuable consideration, Claiborne extended 
the time for the payment of the notes for any definite and 
certain period, and that the surety, Birge, did-not consent 
to the extension of time, he is discharged, and you will so 
find.”’ 

The plaintiff asked the court to charge the jury ‘that 
such subsequent agreement must be based on a suflicient 
consideration.” 

The verdict discharged Birge. Plaintiff’s motion for 
new trial was overruled, and he appealed. 


'*Mason § Campbell, for appellant, cited Jones v. Holliday, 
11 .Tex., 412; Hunter v. Clark, 28 Tex., 159; Payne v. 
Powell, 14 Tex., 600; McLemore v. Powell, 11 Wheat. 
556; Burke v. Cruger, 8 Tex., 66; Newell v. Hamer, 4 
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How., Miss., 691; 21 Ohio, 93; 7 Hill, N. Y.,.250; 30 
Miss., 424; Roberts v. Stewart, 31 Miss., 664; Bailey v. 
Mills, 27 Tex., 434. 


Lyppersyii J Maxey, for appellee, cited Warrington v, 
Early, 22 Eng. Law & Eq., 208; Pidcock v. Bishop, 3 
Bar. & Cress., 605: 10 Eng. Com. Law., 278. 
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Moorz, Assuetate Justice.—The court instructed the 
jury that any agreement between Claiborne, the assignee 
of the notes, and Urquhart, the principal debtor, subse- 
quent to their execution, for the payment of a higher rate 
of interest than that expressed in the notes, ‘‘was such an 
alteration of the original contract as discharges the surety; ” 
and refused to further instruct them, as requested by the 
plaintiff, that such agreement, unless based on a valid con- 
sideration, would not have this effect. It is not pretended 
that there was any change or alteration of the notes them- 
selves, so that they do not now import the contract origin- 
ally stipulated and shown by them. But the court evi- 
dently supposed the agreement of Urquhart to pay a higher 
rate of interest, notwithstanding the testimony submitted 
to the jury tending to prove that there was no considera- 
tion to support it, was obligatory and binding upon the 
parties to it, and that it either discharged and extinguished 
the contracts evidenced by the notes, or, by substituting a 
new contract for- the old ones in some way, curtailed the 
rights or increased the hazards and liabilities of the surety. 

Admitting that the agreement of Urquhart to pay addi- 
tional interest imports a sufficient consideration to support 


it in the absence of rebutting evidence, (Pas. Dig., art. 


9087,) the inference of consideration imported by the in- 
strument, however, is of fact and not of law. Hence it 
may be rebutted by satisfactory evidence for this purpose. 
And if it is shown that in truth the agreement was without 
consideration, it is unnecessary to say that it is entirely 
hugatory, aud can in no way and of itself bind the parties 
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to it, or change the stipulations of the original contract, or 
affect the rights of the parties to them. It cannot be con- 
troverted that there was testimony submitted to the jury 
tending to prove that the agreement of Urquhart to pay a 
higher rate of interest than expressed in the uotes was 
without consideration. It is therefore evident, that tae 
court erred in refusing to give the instrection asked by 
the plaintiff by way of qualification or explanation of the 
charge given in the first instance. 

Sureties, beyond all question, can only be held liable to 
the precise terms of their contract. The liability ineurred 
by them by their contract, and the rights resuiting to 
them from it, can neither be increased nor diminished by 
any stipulation or agreement entered into between the 
creditors and principal debtors without their consent. It 
is equally well settled, however, that no subsequent con- 
tract or agreement between the principal deotor and the 
creditor, which does not alter or vary the liability of the 
sureties, or in some way affect their rights under the con- 
tract, will discharge them. And, as we have already said, 
this can only be done by a contract founded on a valid 
consideration. (8 Tex., 67; 4 How., Miss., 687; 11 Wend., 
323; 14 Ohio, 386.) 

From these obvious and fundamental general principles, 
it follows, and is universally held, that a binding agree- 
ment for extending the time, however short, for payment 
of the debt, will discharge the surety. On the other band, 
mere delay in its collection, a promise to give time not 
based on an adequate consideration, or a promise to for- 
bear its collection indefinite as to time, or an assent to an 
application for extension of time on the expectation of 
additional interest, will not release the surety. (4 Leigh, 
626; 31 Miss., 664; 4 How., Miss., 691; 12 Wheat., 636; 
2 Pars. on Bills and Notes, 546; Chit. on Bills, 379.) 

The agreement of Urquhart to pay additional interest 
is the sole ground upon which the surety, Birge, claims 
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that he is released from liability on the notes. This agree- 
ment, however, does not disclose the entire contract be- 
tween the parties, if, in fact, there was any undertaking or 
agreement on the part of the creditor. If there was any 
promise:or agreement on his part, what was its terms and 
stipulations? Unless they are known, how can it be seen 
that the rights or liabilities of the surety are affected 
thereby? We may infer, if there was a consideration for 
Urquhart’s promise to pay additional interest, that it was 
most probably an agreement of the creditor to give addi- 
tional time for payment of the notes; and if so, this 
unquestionably would release the surety. But if the law 
imports a consideration to support the written agreement 
to pay a stipulated amount or rate of interest, it does not 
authorize the jury to infer the nature and character of 
such consideration. And, unless it is shown by the testi- 
mony, neither the court nor jury can say that it affected or 
interfered with the contract of the surety, either in law 
or fact. Unless it did, the surety cannot complain. (20 
Tex., 123.) It is certainly incumbent upon the surety, 
who claims that he has been released from the perform- 
ance of his contract by a subsequent agreement between 
the creditor and principal debtor, to show a valid and 
binding contract on the part of the creditor, which in 
some way interferes with or impairs his rights. But this 
surely is not done by proof of a promise made by such 
principal debtor, which, since the statute dispensing with 
scrolls and seals, would support an action without proof 
of the consideration on which it was made, 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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B. Renn et Au. v. E. SAMOS ET AL. 


1. APPELLATE JURISDICTION OF THE SUPREME COURT is not limited 
to the final judgments of the District Court in actions or suits, in 
the technical meaning of these terms. It extends to its final judg- 
ment in ‘tall manner ef pleas, plaints, motions, causes, and con- 
troversies”’ in and by which the rights of person and property of the 
parties to them may and have been finally determined. 

2. RECEIVER'S ACCOUNT.—A judgment passing such account may be 
appealed from, such judgment being final as to the receiver and 
those interested in the funds. 

3. PRACTICE IN SUPREME CoURT.—It is inadmissible to join in one ap- 
peal several distinct judgments affecting different parties, though 
made in the same case. 

4, STATEMENT OF FACTS, to be considered on appeal, must appear by 
agreement of parties or certificate of the judge. A paper signed by 
counsel of one of the parties, and marked **approved,”’ and signed 
by the judge, will not be treated as a ‘statement of facts.”’ 

5. AFFIDAVITS IN SUPREME CouRT will not be heard to show that a 
paper endorsed ** approved ”’ and signed by the judge presiding was 
intended thereby to be certified as a statement of facts. 

6. Parolinstructions to the jury, directing them ‘* to find some character 
of verdict, as both parties preferred any verdict to a mistrial, and 
not at the time excepted to, will not be revised on appeal. 

7. The record, on appeal, should not be encumbered by a bill of excep- 
tions showing conversations of the district judge, to the effect that 
had he been a juror he would have returned a different verdict. 


Appeal from Anderson. Tried below before the Hon. 
A. J. Fowler. 

This is a record of two hundred and eighty-two pages, 
and the object of the appeal was to revise tlie action of the 
court in passing upon the account of J. M. Wiggins, who 
had been appointed receiver pending the litigation result- 
ing in setting aside the (alleged) will of Casper Renn, 
(33 Tex., 760, and 87 Tex., 240,) and also to revise an 
order retaxing the costs made at the instance of Jas. M. 
Mead, deputy district clerk. 

Motions for new trial were made by plaintiffs in both 
matters, and which were by the court overruled. Separate 
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notices of appeal were given, and separate appeal bonds 
given. 

The cause was docketed in Supreme Court in the style 
of the original suit, B. Renn ef a/. v. Sarah Samos et al., 
but the parties against whom the appeal was taken, and 
who were alone interested, were Wiggins, the receiver, and 
Mead, the deputy district clerk, (who had formerly been 
district clerk.) 

The receiver had made an account, to which plaintiffs 
had filed exception. An auditor had examined and re- 
ported upon the account. Upon trial, a verdict was ren- 
dered in favor of plaintiffs for six hundred dollars, upon 
which the court rendered judgment— 

“That said J. M. Wiggins recover in cause No. 1987, 
wherein Benedict Renn, Sempronius Renn, Marzell Renn, 
Mathias Renn, Anson Stroble, and his wife, Suzina Stroble, 
are plaintiffs, and Wm. P. Brittain, Leopold Veeth, and 
Sarah Samos, executrix of the last will of E. Samos, de- 
ceased, are defendants, be required to pay, ou or before the 
28th day of December, A. D. 1873, to the said plaintiffs, 
B. Renn e¢ al., or their attorneys of record, the sum of six 
hundred dollars; and should said J. M. Wiggins, receiver 
aforesaid, fail to pay said sum at the time mentioned, then 
he, the said Wiggins, receiver, shall be considered in con- 
tempt of the order of this court, and said plaintiffs are 
authorized to put in suit his bond, and to issue scire facias 
to lis sureties on his official bond for six hundred dollars 
and costs.” ? 

Appellee, Wiggins, urged a motion to dismiss the ap- 
peal for the reasons: (1,) because there was no agreed 
statement of facts, and no statement of facts certified and 
approved by the judge who tried the cause; (2,) because 
there was no final jadgment rendered in the case from 
which an appeal éan lie to this court; and, (3,) because 
the transcript filed in this cause contains the record of 
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several distinct original suits against as many different 
parties. 
Other facts appear in the opinion. 


E.W. Bush, for appellants. 


Reagan, Greenwood ¢ Gooch, for appellee and for motion 
to dismiss. 

We submit, on the following authorities, that the judg- 
ment appealed from as against Wiggins is not a final 
jadgment: Hanks v. Thompson, 5 Tex., 6; Warren v. 
Shuman, 5 Tex., 441; Hancock v. Metz, 7 Tex., 177; 
Bradshaw v. Davis, 8 Tex. 344; Green v. Banks, 24 Tex., 
525: Fitzgerald v. Fitzgerald, 21 Tex., 415; Neyland v. 
White, 25 Tex., 320; Scott v. Burton, 6 Tex., 322; Ha- 
‘good v. Grimes, 24 Tex., 16; West v. Bagby, 12 Tex., 34; 
Martin v. Wade, 22 Tex., 224. 

The chancery practice and pleadings has no application 
to our courts, except so far as adopted by express legisla- 
tion. (Johnson v. Davis, 7 Tex.,175; Seguimv. Maverick, 
24 Tex., 533.) 


Moore, Assocrate Justice.—All the matters in contro- 
versy between the plaintiffs and defendants in the original 
suit out of which the matters now in controversy have 
grown have, as clearly appears from the transcript, been 
fully and finally disposed of in accordance with the decis- 
ions of our predecessors when the case was heretofore in 
this court. (See 37 Tex., 240; 33 Tex., 760.) The mat- 
ters which we are now asked to review and determine are 
mere incidents to the original suit, and grew out of pro- 
ceedings had by way of motions and plaints made in it and 
the action of the court upon them. In these proceedings 
the defendants to the suit have no interest. They involve 
the rights and liabilities of the plaintiffs to the suit and the 
parties by and against whom they were had. Although 
they were incident to and grew out of the suit between the 
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plaintiffs and defendants, and may, therefore, very prop- 
erly be entitled and treated, in one sense, as part and por- 
tion of said suit, yet they are sufficiently independent and 
separate from it to warrant either of the parties whose 
rights and interests are affected by the ruling of the Dis- 
trict Court to bring the same to this court for. review. 
The appellate jurisdiction of this court is not limited to 
the final judgments of the District Court, in actions or 
suits, in the technical meaning of these terms. It extends 
to its final judgment in “ all manner of pleas, plaints, mo- 
tions, causes, and controversies,” in and by which the 
rights of person and property of the parties to them may 
and have been finally determined. (Const., Art. V, sec. 3; 
act May 12, 1846, sec. 3; Pas. Dig., art. 1562.) 

And whatever may be the character of the proceeding 
in the District Court, it is only the parties to it and their 
privies who can invoke the appellate jurisdiction of this 
court for its review and correction. It therefore follows 
that the defendants to the original suit are neither necessary 
or proper parties to the appeals exhibited in the transcript. 

It appears, however, while all the matters contained in the 
transcript are, as we have said, connected with aud grew out 
of the proceedings had in the suit, and therefore it is of no 
consequence that they were entitled, numbered, and filed 
with the papers of the original suit, and treated by the court 
as a part thereof, yet, as to the matters involved in them, 
they are distinct and independent proceedings, without any 
connection whatever, except that they are both incident to 
the suit, and the plaintiffs are parties to both of them. 

Separate notice of appeal was given, appeal bonds exe- 
cuted, and errors assigned to the action had in each of the 
matters presented in the transcript. But the transcript 
has been docketed, and submitted to us as if it was the 
record of a case between the original plaintiffs and defend- 
ants, and the different matters and rights of the parties 
interested therein, to whom the transcript shows separate 
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appeal bonds are given, could all be properly determined. 
and disposed of as mere parts of one case. 

As liberal as the practice of this court has always been 
in all matters relating to the mere form and manner of 
bringing proceedings of the District Court to which its 
appellate jurisdiction extends, before it, evidently there 
would be such an incongruity in presenting appeals in dif- 
ferent causes in which different judgments in favor of or 
against different parties would have to be pronounced, as 
could not be sanctioned or permitted by the court, unless 
authorized by statute. This certainly has not been done 
in cases of this character. 

Nor would the amount involved in one case more than 
the other, the prominence given it in the court below, its 
priority of determination or position in the transcript, au- 
thorize the court to dismiss the other case, or treat so much 
of the tnanscript as referred to it as surplusage, if the cer- 
tificate of the clerk gave the same verity and credit to the 
record as to both. Under such circumstances the court 
would be constrained to dismiss both appeals for the im- 
proper manner of presenting them. 

An examination of the certificate of the clerk, however, 
relieves us from the necessity of doing this on the present 
occasion. The clerk certifies that the transcript ‘contains 
a true and correct copy of all the papers and proceedings in 
cause No. 1,981, styled B. Renn et al. v. Mrs. Sarah Samos, 
executrix, e¢ al., in the matter of passing the final account 
of J. M. Wiggins, receiver in said cause, and also a true 
statement of a bill of cost in the same.” Evidently this 
certificate does not gives such authenticity to the motion 
to retax the costs, and the proceedings and judgment of 
the court thereon, as to require us to regard the appeal 
taken from the judgment on this motion as being now 
before us. We are, therefore, warranted in treating so 
much of the record referring to that matter as surplusage, 
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or rather as impertinent matter improperly copied into 
the transcript. 

It is also insisted in the motion to dismiss that there is 
no final judgment against the receiver. This evidently 
arises from a misconception of the legal effect and import 
of the judgment. As to the receiver, the judgment is a 
finality. He was an officer of the court, subject to its 
jurisdiction. It was unquestionably his duty to account 
to and with the court, under and by virtue of whose au- 
thority he acted. An examination of his accounts, and the 
determination of the amount to be paid by him into court, 
or to the parties adjudged by it entitled thereto, was plainly 
within its jurisdiction; and, as between the plaintiffs and 
the receiver, would be held in any proceeding against 
him with like purpose in any other case, res adjudicata. 
The court might, no doubt, have enforced payment of the 
amount found against the receiver by execution, or im- 
prisonment for contempt, if he failed or refused to pay 
the amount for which he was chargeable, in obedience to 
its order. The fact that a less stringent and efficacious 
given the plaintiffs than 


remedy for its collection was 
either of these, does not deprive the judgment of its char- 
acter of finality. It is not by reason of the order that 
execution may issue that the judgment becomes final, but 
execution is ordered because the judgment is final. 

The other grounds presented in the motion to dismiss 
are not such as require any special comment. The mo- 
tion to dismiss is accordingly overruled. 

Thirty-three errors are assigned by appellant for a 
reversal of the judgment. But we are constrained to 
hold that there is no statement of facts in the record; 
and, under the settled practice of the court, there are only 
two or three of them which we are not precluded from 
considering, for want of such statement; and neither of 
the others are entitled to serious consideration. 

A hundred and thirty or forty pages of the transcript 
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is occupied by what may reasonably be supposed, from its 
import, to have been intended as a statement of facts. 
But we do not feel warranted in so treating it, though it 
is so denominated in the marginal notes of the clerk. It 
‘is not shown to be a statement of facts, either by agree- 
ment of counsel or certificate of the presiding judge. It 
is not stated, in its beginning or conclusion, that it isa 
statement of the facts proved on the trial. It is a mere 
recitation of what we may infer was testimony in the ease. 
At the end of it is found the name of counsel for appel- 
lant, and on the opposite side of the page from his signa- 
ture is written ‘ Approved,” underneath which is the 
signature of the judge before whom tie case was tried. 

To treat this as a statement of facts would, we think, be 
a manifest departure from all former decisions of the court 
on the subject, and do violence to both the letter and spirit 
of the statute. 

The affidavit of the presiding judge, made long after the 
record was filed in this court, to the effect that he signed 
the paper copied into the record as a statement of facts 
and intended thereby to authenticate it as such state 
ment, cannot be regarded as giving it any additional force 
or authenticity. This court must look to the record and 
not to aflidavits of the judge or any one else, except where 


authorized by statute, when called upon to exercise its ap- 
pellate jurisdiction over the judgments and proceedings 
had in the District Court. This is too obvious to require 
comment. 


In reference to the alleged. error of the court in telling 
the jury “to find some character of verdict, as both parties 
preferred any verdict rather than a mistrial, as the case 
would be taken to the Supreme Court, let their verdict be 
what it might,” it will suffice to say tbat this statement, as 
the judge certifies, was made to the jury at the instance of 
appellant’s counsel. If so, surely he should not complain 
of it. Nor does it appear from the supposed bill of ex. 
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ceptions found in the record that appellant’s counsel ex- 
cepted to the action of the court at the time it was had. 
The inference is that he did not do this until after the jury 
returned their verdict. ' 

The record should not have been encumbered with the 
opinion of the judge that he would have found a different 
verdict from that returned if he had been upon the jury, 
and that the weight of the testimony, as he thought, was 
with the plaintiffs, expressed in a private conversation had 
with plaintiffs’ counsel after the motion for new trial had 
been refused. If counsel desired to incorporate such mat- 
ter into the record, the court should have refused to permit 
it. 

There is no error in the judgment which can be noticed 
by us. It is therefore affirmed. 


AFFIRMED 





E. Marx v. Brown & Co. 


PRACTICE—DAMAGES FOR DELAY.—The right of a defendant in error 
toan affirmance, with damages for delay, is not affected by the fact 
that, after the writ of error was obtained, he procured, upon applica- 
tion and notice to the plaintiff in error, a correction of the judgment 
entered erroneously as to amount by mistake of the clerk, and 
brought up a transcript of the record with the jndgment corrected 
nunc pro tune ; nor is the liability of the securities on the bond of 
plaintiff in error affected by the fact that they had no notice of the 
proceedings to correct the judgment. 





Error from Marion. Tried below before the Hon. J. 
D. McAdoo. 







> 


Crawford ¢ Crawford, for plaintiff in error, cited Miller 
v. Stewart, 9 Curtis, 234, 18 Ga., 534; Hall v. Williamson, 
9 Ohio, 17; 20 Ohio, 93; 17 Ohio, 554; Lignon v. Rogers, 
12 Ga., 291; 18 Ga., 287. 4 
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Word and Jackson & Jackson, for defendants in error, 
cited Pas. Dig., arts. 49, 51, 52; Ramsey v. McCauley, 9 
Tex., 106; Swift v. Faris, 11 Tex., 18: Wortham v. Har- 
rison, 8 Tex., 141; Morrison v. Dibrell, 22 Tex., 199; 
Grier v. Powell, 14 Tex.,320; Burton v. Varnell, 1 Tex., 
635; Hutchison v. Owen, 20 Tex., 287; Laird v. Thomas, 
92 Tex., 281; Fisk v. Holden, 17 Tex., 408; Goodlett v. 
Stamps, 29 Tex., 121. 


Roperts, Cuter Justice.—The main point in the case 
is, Can the defendant in error, upon application and notice, 
correct the jadgment in the District Court erroneously en- 
tered by mistake of the clerk, and bring up the transcript 
of the record with the judgment corrected nune pro tune, 
and have it affirmed with damages ? 

The error in amount, which was corrected by the amend- 
ment of the judgment, was an excess of one dollar and 
eighty-five cents, (a3 itis said by both parties.) his was 
a mistake in calculation of interest, and allowing credits on 
a large amount of money, and is relatively too small to be 
regarded as a substantial error which would justify the re- 
moval of the cause into this court for correction. (Foster 
r. Van Norman, 1 Tex., 638.) 

The most important correction was in making it to be a 
consent judgment, instead of one founded on the finding 
of a jury. 

The statute permits any mistake in entering a judgment 
to be corrected ‘‘ according to the truth and justice of the 
ease.” (Pas. Dig,, art. 652.) 

There is no limit of time prescribed in which this may 
be done. 

It has been said by this court that it may, upon proper 
notice, as was had in this case, be done at any time before 
final judgment is rendered in the Supreme Court. (Ram- 
sey v. McCauley, 9 Tex., 108.) 

Notice of the motion to correct the judgment having 
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been given before the transcript was taken from the clerk’s 
otlice, and the correction having been made in the District 
Court before the return-day of the writ of error in the 
Supreme Court, the case stands in this court very much 
in the same attitude as though there had been no mistake 
committed in entering the judgment. Had the correction 
of the errors in the judgment been the object desired by 
plaintiffin error, he. was furnished the opportunity of doing 
it, and of making. the defendants in error pay the costs 
that had been incurred by him in preparing to prosecute 
his writ of error up to that time, which the District Court 
might well have imposed on the defendants in error, in 
correcting the judgment, had the _plaintiff in érror ac- 
quiesced in and consented to the amendment of the judg- 
ment, instead of resisting it. 

In the case of Grier v. Powell there was an error of sev- 
enty cents excess of interest in the judgment rendered 
upon the pleas being withdrawn. It was regarded as 
equivalent to a judgment by confession. Justice Wheeler, 
delivering the opinion of the court, said that the District 
Court is the proper place for the correction of such errors. 
‘‘ And where parties unnecessarily resort to this court, in 
the first instance, for the correction of such errors, although 
the errors may be corr 2cted, it ought not to affect the right 
of the appellee to his damages occasioned by the unneces- 
sary delay.”’ 

‘‘ Not having been so corrected, and being apparent by 
the record, it will be corrected here; and the judgment 
will be affirmed with damages.” (Grier v. Powell, 14 
Tex., 318.) ‘ 

This case is even stronger, having been corrected in the © 
District Court at the cost of defendants in error, before the 
writ of error was returnable to this court, and notice of 
the motion to correct it having been given before plaintiff 
in error took the transcript out of the district clerk’s office 


to be sent to this court. 
8 
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It is contended that if the judgment is affirmed against 
the plaintiff in error, it should not be rendered in this 
court against the sureties on his bond for supersedeas. 

Sureties in signing a bond for writ of error identify 
themselves with their principal as parties to the record, in 
order to confer benefits upon him in the prosecution of 
the suit, and in doing so undertake that he ‘shall comply 
with the judgment, order, or decree of the Supreme Court 
upon such writ, and pay all such damages as may be awarded 
against him.” This bond is to have the force and effect 
of a judgment upon which execution may issue in case of 
forfeiture. (Pas. Dig., art. 1495.) 

When the judgment is affirmed against the principal, it 
is also affirmed against those as sureties thereon without 
any further notice, as parties to the suit, made so by their 
becoming sureties on the bond. 

There is no such change in the judgment in this case by 
the ameudment of it as to make it a different case or cause 
of action. . 

Judgment is affirmed with ten per cent. damages. 


AFFIRMED WITH DAMAGES. 


[Associate Justice Reeves did not sit in this case. | 





Cross & Cross, ADMINISTRATORS, V. CROSBY ET AL. 


PRACTICE ON APPEAL IN AN AGREED CASE.—A transcript contain- 
ing the statement of the case and the facts proved, under art. 1561, 
Pas. Dig., and which is signed by the attorneys of the parties as an 
agreed case, but lacks the certificate of the district judge before whom 
the case was tried, is fatally defective. 


AppEaL from Hopkins. Tried below before the Hon. 
W. H. Andrew. 
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Maxey § Lightfoot, for appellants. 
C. Payne, for appellee. 


Roserts, Cuter Jusrice.—This is an appeal from a judg- 
ment of the District Court on a motion made by appellants 
to set aside au execution and sale made under it. 

The transcript contains the judgment on the motion, 
which recites “‘that said motion be and the same is hereby 
overruled, and that the defendant recover of the plaintiffs 
the costs of this motion, to which ruling of the court the 
plaintiffs by their counsel except, and give notice of ap- 
peal. 

The whole of the balance of the transcript is an agree- 
ment by the counsel of both parties of what are the ques- 
tions in the appeal, and of the matters which they deem 
necessary to decide them, setting out therein the records 
aud papers pertaining to said motion, which agreement is 
signed by the counsel of both parties, but not approved by 
the presiding judge of the court in which the judgment 
was rendered. 

It is probable that the judgment on the motion was also 
intended to be embraced in the agreement, so as to bring 
up the appeal upon an “agreed case.” 

In such case it is necessary that the agreement should 
have the “consent and approval of the judge who tried the 
cause,” with his certificate thereto annexed. (Pas. Dig., 
‘art. 1516.) 

For the want of a compliance with the statute, we have 
no authority to recognize this transcript as containing an 
appeal in an agreed case, therefore the appeal must be 
dismissed. 

DIsMISSED. 


sus ~ 


7 ‘2 
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W.P. Huaues et aut. v. Toomas Roper. 


PARTIES—PRACTICE IN SUPREME CouURT.—Objection for want of 
proper parties will not be noticed when first made in the Supreme 
Court. 

2. CONVEYANCE IN FRAUD OF CREDITORS.—See facts held suflicient 
to support a verdict avoiding a conveyance. 

3. DEED OF GIFT.—A deed from a father to some of his children, to 
whom he is indebted, and from them to others to whom there is 
none, may be, considered as one transaction, and to the extent of 
the second transfer, a deed of gift. 


Apprat from Cass. Tried below before the Hon. J. D. 
McAdoo. 

July 25, 1870, W. P. Hughes and Reece Hughes, jr., 
for themselves and as next friend of Howell R., Bettie, 
Mary, and Benjamin F. Hughes, minors, brought suit 
against Thomas Roper and J. R. McKenna, sheriff, to en- 
- join the sale of certain lands levied on under an execution 
in favor of Roper for $1,900, and against-Reece Hughes, sen. 

Plaintiff claimed that the land, twenty-two tracts, con- 
taining in the aggregate about twenty-five thousand acres, 
and worth one dollar per acre, was their property, and con- 
veyed to them by Reece Hughes, sen., for a valuable con- 
sideration, and that they had conveyed one-sixth thereof 
to each of the:minors; that at the date of the levy of the 
execution Reece Hughes, defendant in execution, had no 
title or interest in the land whatever. 

The deed from Reece Hughes, sen., to plaintiffs, and 
from them to the minors, were made exhibits, the first 
being as follows: 

“Tue State oF Texas, 

** County of Davis. } 

‘*« Know all men by this instrument, that for and in con- 
sideration of the sum of sixty thousand dollars to me in 
hand paid by William P. Hughes and Reece Hughes, jr., 
citizens of Davis county, the receipt of which sum so paid 




















Huaues v. Roper. 





Statement of the case. 


4 





is hereby acknowledged, I, Reece Hughes, senior, citizen 
of Davis county, State of Texas, have this. day and do 
hereby bargain, sell, transfer, alien, and convey unto them, 
said William P. Hughes and Reece Hughes, jr., all my 
right, title, claim, and interest in and to the following 
mentioned and described tracts, parcels, and lots of land, 
towit: * * * [here was a schedule of the lands con- 
veyed ;] to have and to hold unto them, the said William 
P. Hughes and Reece ILughes, jr., all the above mentioned 
and described tracts, parcels, and lots of land, and land 
certificates and warrants, both entire and fractional, to- 
gether with all the rights, tenements, and hereditaments 
and appurtenances thereon situated and belonging, save 
and except my homestead, two hundred acres of land, with 
the brick house, my residence, in Davis county, Texas, 
and the appurtenances thereon situated and belonging, to 
be laid off as I may choose and select, (which two hundred 
acres of land with house and tenements is especially re- 
served from this conveyance,) unto them, their heirs, and 
assigns, forever free. from me, my heirs, and assigns, and 
any persons claiming the same by, through, or under me. 
It is the intent anal meaning of this instrument that I 
hereby convey unto them, the said William P. Hughes 
and Reece Hughes, jr., as above expressed, all and every 
tract, parcel, and lot of land now claimed and held by me 
by deed, patent, bond, certificate, either filed and located 
and unlocated, and by instrument of any nature whatsoever, 
whether herein specially stated or otherwise. 

I also hereby transfer and assign unto the said William 
LP. Hughes and Reece ILughes, jr., all claims by note ac- 
count and otherwise due.and owing, me as follows, to wit: 
The following notes: [here is list of notes and accounts] 
hereby conveying to them, the said William P. Hughes 
and Reece Hughes, jr., all the above claims and all others 
now in the hands of attorneys and other parties for collee- 
tion; and I also hereby bargain, sell, and transfer unto 
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them, the said William P. Hughes and Reece Hughes, jr. 
all my live stock, to wit: * * * * * * except my 
saddle pony, claimed by me. 

‘Tn testimony whereof, I hereunto sign my name and 
affix my seal scroll, being used as seal this 13th day of 
August, A. D. 1870. 

“ Reece Hueues. [SKAL.] 

“ Test: 

‘¢ Jno. T. Mosiey, 
“ Jno. TRATTER.” 


Defendant, Roper, answered, that pending the suit by 
Roper against Reece Hughes, sen., for a large amount of 
money for cotton sold, hire of negroes, work and labor 
done, Reece Hughes, sen., for the purpose of hindering, 
delaying, and defeating his creditors in the collection’ of 
his just debts, had conveyed all his lands and other prop- 
erty, worth $100,000, to the plaintiffs, including the lands 
levied on; that the suit so pending against Reece Hughes, 
sen., was instituted to the November term, 1860, and was 
prosecuted to final judgment November, 1870, for $1,997, 
gold, and costs, under which judgment the levy sought to 
be enjoined was issued; that the plaiutfifs were, at the date 
of the deed to them, very young and without means, save 
as furnished them by their father, Reece Hughes, sen., and 
that they well knew of Roper’s claim; that the convey- 
ance was void as against his (Roper’s) debt, and as to him 
fraudulent. 

McKenna, the sheriff, answered, that in default of a levy 
furnished by Reece Hughes, sen., defendant in execution, 
the land levied on had been pointed out to him by the 
attorney of Roper, plaintiff in execution. 

By amendment, plaintiff averred that that purchase was 
on 18th August, 1870, prior to the judgment against their 
vendor, which was rendered November, 1870; that plain- 
tiffs and Howell R. Hughes, one of the minors, were 
children of Reece Hughes, sen., by his first wife, who, 
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died in 1853, leaving no debts and an estate in lands of 
$150,000, one hundred slaves, and $30,000 in gold, besides 
a large amount of farm stock and supplies; that the hire 
of the negro slaves until emancipation, and the gold on 
hand, had been appropriated by Reece Hughes, sen.; that 
the lands had been bought with the separate means of their 
mother, and that the said heirs of their mother had a just 
claim to her community interest in the community prop- 
erty owned at her death, part of which was levied on, and 
to the half of the gold, and to the hire of the slaves, and 
half of the rents; that to satisfy such debts, Reece Hughes, 
sen., had conveyed his interest in said lands; that the three 
younger ebildren—Bettie, Mary, and Ben. F. Hughes— 
were not so much interested, save by the gift of W. P. and 
Reece Hughes, jun.; that the second coverture of Reece 
Hughes began in the fall of 1853 and ended in 1869, and 
that some of the lands ievied on were of the community of 
the second marriage, but that it was subject to the prior 
equity of the children of the first marriage; that the equi- 
table interest in said lands in plaintiffs and Howell R. 
Reece, children of the first marriage, was prior to the ex- 
istence of Roper’s claim, upon which judgment was had; 
that the levy was excessive, and made upon improved 
lands, when unimproved and wild lands ample in yalue 
existed belonging to plaintiffs, and that the levy included 
the homestead of plaintiff, W. P. Hughes; that Roper had 
full notice of their rights before he caused the levy to be 
made; that a sale would encumber the title of plaintiffs 
and of the minors, and result in great and expensive liti- 
gation and in irreparable damage, Xe. 

Roper rejoined that the debt, matured into judgment, 
was incurred by Reece Hughes, sen., for necessary supplies 
for and about the farms and business of the community es- 
tate under the control of said Reece Hughes, sen., and that 
the property of said community was liable to him, Roper. 
As to the charge that the levy was excessive, he replied 
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that he had applied to the defendant in execution for a 
levy, and that owing to the cloud cast by Hughes, sen., by 
his said deed to his children, the property would not sell 
for much, and a greater levy was thereby a necessity to 
make his money. 

On the trial plaintiffs read the two deeds described in 
their pleadings; an instrument of date 23d March, 1853, 
signed by Reece Hughes, sen., purporting to be a schedule 
of his and his deceased wife’s community property, con- 
sisting of slaves and other personal property; the execu- 
tion and levy; and by Reece Hughes, sen., proved that the 
schedule read in evidence was prepared soon after his first 
wife’s death; that it included none of the real estate of 
the community; gave a list of lands owned by them at 
her death; that there was some cash on hand not included 
in the schedule; that after her death her separate prop- 
erty, the community, and his own property, was all kept 
and worked together, no separate account of proceeds 
having been kept; that his second marriage was on 28th 
November, 1853; his second wife had a separate estate, 
which was kept apart a year-or two, and then, her ‘‘chil- 
dren” coming of age, took much of it off; that his first 
wife’s separate estate and one-half of his and her commu- 
nity estate consisted of about forty hands, and fifteen or 
sixteen slave children, some horses and mules, and about 
fifty cattle, which, with the lands not mentioned, was 
worth about $90,000; that the horses, mules, and slaves 
were all used and managed by him together, many of 
them worn out or dead, and some few of them were in- 
cluded in-the transfer to his children; that he kept and 
used the slaves, and many others that were purchased, 
until they were emancipated; that those belonging to his 
first wife and one-half of their common property was 
worth about $150 per annum to the hand, or about 
$16,000 a year; that the expense of keeping the fifteen or 
sixteen small negroes was worth about $30 per head per 
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year, and as he was his own doctor, his doctor’s bill was 
not more than $50 per year; that from the death of his 
first wife until emancipation was about twelve years; that 
proceeds of the slaves and plantation was invested by him 
in lands and slaves, and he considered that it was pur- 
chased mostly with the proceeds of his first wife’s sepa- 
rate and community estate, though there had heen no 
partition; that when his first wife died, he did not owe a 
dollar; that he never was in debt; that he did not sepa- 
rate his second community from the other property, but 
kept it all together; that he maintained and educated his 
children, and gave W. P. Hughes and Reece Hughes, jr., 
a good education, sending the younger off several years 
to college, and that he made no charge against them, and 
never expected or intended to, but he made no settlement 
with them until by the deed in controversy; that the aggre- 
gate proceeds of his first wife’s property and one-half of his 
first wife’s community was worth about $6,000 a year, 
but during the four years of the war it was worth a much 
less amount; that he had made no advance to his chil- 
dren, except a trifling amount from time to time, not 
taken into account; that his second wife died in 1868, and 
that he considered his transfer of his property to his sons 
in good faith; that all the lands levied upon, except 640 
acres of his own head-right and about 4,000 acres of the 
Burleson league, was purchased after his second marriage. 

Defendants read in evidence petition and exhibits in the 
ase of Roper v. Reece I[ughes, sen., as pleaded; the 
judgment rendered in said case; contracts between Roper 
and I[nghes, basis of the action of Roper v. Hughes. 

The verdict was: “ We, the jury, find a verdict for the 
defendants; also subject the property of Reece ILughes, 
senior; also the community property of the second cov- 
erture for the said defendant’s debt.” 

Upon this verdict, judgment was rendered. Motion for 
new trial was overruled, and plaintiffs appealed. 
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The assignments of error sufficiently appear in the 
opinion. 


Penn § Todd, for appellants. 

1. No decree could be entered, because the parties at 
interest were not parties to the suit. (Record, Hughes’ 
testimony; 2 Story’s Eq. Jur., sec. 1526.) 

2. The claim of Roper, though pending in suit, was un- 
liquidated, and not merged into judgment. No lien was 
sought therein, nor was any attached to such a claim. 
(Briscoe v. Bronaugh, 1 Tex., 333; Lee rv. Salinas, 15 Tex., 
495; Van Hook v. Walton, 28 Tex., 76.) 

3. Admitting all the parties were valid creditors of 
Hughes, he had a right to prefer, unless fraud be shown, 
which was not. (Sydnor v. Roberts, 13 Tex., 598; Edring- 
ton v. Rogers, 15 Tex., 188; Wright v. Linn, 16 Tex., 42; 
Baldwin v. Peet, 22 Tex., 708; Van Hook v. Walton, 28 
Tex., 76; Weisiger v. Chisholm, 28 Tex., 7&0.) 

4, Hughes had the right to pay a’ community debt against 
either wife, there being no administration. (Jones v. Jones, 
15 Tex., 148; Burleson v. Hancock, 28 Tex., 83.) 

5. The verdict and charge were clearly insufficient and 
against evidence. (Allen v. Brown, 11 Tex., 520; Willis 
v. Lewis, 28 Tex., 186.) 


Reagan, Goodrich ¢ Gooch, also for appellants. 
We submit: 

1st. That the conveyance of the property described in 
the deed from Reece Hughes, sen., to W. P. and Reece 
Ilughes, jun., is good on its face, and contains nothing in 
itself without proof aliunde which would authorize a court 
to set it aside as fraudulent. 

‘2d. The statement of facts shows that there was no at- 
tempt made to show by proof aliunde the record that that 
conveyance was in any respect fraudulent, and the proof 
is full that it was made fairly, publicly, and honestly, for 
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a fair consideration, and in satisfaction of a liability older 
than that of Roper, and that that conveyance is good as an 
assignment to preferred creditors. It is not sufficient to 
invalidate an assignment that it prefers one or more cred- 
itors, because this the creditor has'a right to do; nor is 
it a sound objection to an assignment that it operates to 
hinder and delay creditors, for this is the usual and almost 
invariable consequence of all assignments. (Bailey v. 
Mills, 27 Tex., 4837; Baldwin v. Peet, 22 Tex., 714-716.) 
3d. Roper’s judgment against Reece Hughes, sen., was 
against him as an individual on a simple contract, and 
is not against these appellants, his children, either by his 
first or second marriage, and gives no lien or'right of exe- 
eution on their property. The mothers of each of these 
sets of children were dead, and their respective rights were 
vested in their heirs before this judgment was rendered. 
Their title under the two deeds is prima facie good. If it 
be said this judgment was rendered on an indebtedness 
contracted by Reece Hughes, sen., for the benefit of mari- 
tal communities of which he was a member, then he and 
his separate part of the community estate was liable for 
his part of this indebtedness, and he was a necessary 
party to the proceeding to dissolve the injunction sued out 
against Roper, no reason being assigned which would ex- 
cuse appellees from making him a party; and as the plead- 
ings preseut questions which involved the respective rights 
and liabilities of Reece Hughes, sen., and of his children 
by both marriages, on the motion to dissolve the injunc- 
tion, either Roper, the defendant in the injunction suit, or 
the court, on its own motion, ought to have made him a 
party. It is certain that, if the conveyances to his chil- 
dren were not valid, both he and they were materially in- 
terested in the subject matter and object of the motion to 
dissolve the injunction in this case; and all persons ma- 
terially interested in the subject matter or object of the 
suit, if known, ought to be made parties. (Calvert on 














124 Hueues v. Roper. [Tyler Term, 








Argument for the appellants. 





Parties, ch. 1, sec. 1, p. 11; Story’s Eq. Plead., see. 76a; 
Robson v. Osborn, 13 Tex., 299, 305.) And all parties in 
interest to be affected in any way by the decree or judg- 
ment sought, if known, ought to be made parties defendant 
or plaintiff in the suit. (Denison v. League, 16 Tex., 408; 
Allison v. Shilling, 27 Tex., 450.) 

4th. The verdict of the jury subjects only the separate 
property of Reece Hughes, sen., and the community prop- 
erty of his second marriage to the satisfaction of Roper’s 
judgment. But there is no finding and designation of what 
portion of the property which had been levied on is of the 
separate property of Reece Hughes, sen., or of the com- 
munity of his second marriage, and no finding which will 
enable the court to determine by its judgment what por- 
tion of the property, if any, would be subject to Roper’s 
levy. And the judgment of the court does not ascertain 
or attempt to ascertain and designate what is the separate 
property of Reece Iughes, sen., or the community prop- 
erty of his second marriage, or what part of the property 
levied on was the separate property of his second wife and 
her heirs, or what part of it was the community property 
of the first marriage, so as to designate the part of the 
property not subject to Roper’s levy, or to sell in satisfac- 
_tion of his judgment. And the judgment of the court 
undertakes to annul the conveyance from Reece Hughes, 
sen., to W. P. and Reece Hughes, jun., without any finding 
of a fraudulent conveyance, except the general verdict, 
and without any proof of fraud in the conveyance. But 
‘it does not attempt to annul or impair the force and effect 
of the conveyance from W. P. and Reece Hughes, jun., 
to the four minors of three-fourths of this same property. 
And while the judgment leaves three-fourths of this prop- 
erty with the legal and equitable title in these minors, it at 
the same time seems to have intended to dissolve the in- 
junction as to all of it, and to subject it all to levy and sale 
to’ satisfy Roper’s judgment. -A court of equity surely can- 
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not so act. The court cannot look to the evidence on 
which the verdict was found, in order to determine what 
judgment to render. (Claiborne v. Tanner, 18 Tex., 78.) 
Aud the judgment of the court must conform to the ver- 
dict of the jury. (Bennett v. Butterworth, 11 Howard, 
675; Menard v. Sydnor, 29 Tex. 257.) 

5th. We think it clear that the evidence did not warrant 
the verdict of the jury or the judgment of the court; and 
that the judgment rendered is not warranted by the ver- 
dict; and that the court erred in overruling the motion 
for a new trial. 


Samuel F. Moseley, for appellee, cited Ballentine v. Beall, 
3 Scannon, 205; Bump on Fraudulent Conveyances, 553; 
Story’s Equity Pleading, 237, 238, 542, 543; Pas. Dig., 
arts. 4641, 4642, 4646, 4647, note 1053: Brackett v. De- 
vine, 25 Tex. Supp., 194; Tucker v. Brackett, 28 Tex. 
336; Moke v. Brackett, 28 Tex., 443; Green v. Banks, 
24 Tex., 514, 518; Gibson v. Hill, 23 Tex., 82; How- 
erton v. Holt, 23 Tex., 51; Baldwin uv. Peet, 22 Tex., 
708; Linn v. Wright, 18 Tex., 337; Smith v. Boquet, 2 
Tex., 512; Van Hook v. Walton, 28 Tex., 59; Earle ». 
Thomas, 14 Tex., 592; Mosely v. Gainer, 10 Tex., 397; 
Baker v. O’Connor, 25 Tex., 226; Reynolds v. Lansford, 
16 Tex., 290. 


GouLp, AssocraTE JusTIcE.—A sufficient answer to the 
objection that Reece Hughes, sen., ought to have been 
made a party, is found in the fact that the record does not 
show that the question was raised in the court below. 
Objections for want of parties come too late when made 
for the first time in the appellate court. (Shelby v. Burtis, 
18 Tex., 648.) 

It may be added that the point is not embraced in the 
assignment of errors. 

The verdict in favor of defendant being in effect a find- 
ing that the conveyance ander which plaintiffs claimed 
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was fraudulent as to Roper, cannot be said to be either 
without or against evidence. The instrument itself con- 
tains badges of fraud sufficient, to justify the verdict, and 
the evidence discloses circumstances tending to the same 
conclusion. The conveyance was evidently designed to 
embrace all of the property of Reece Hughes, sen., subject 
to execution. The exception of his homestead of two hun- 
dred acres, and of his saddle pony, if it has no other sig- 
nificance, at least shows that the idea of property by law 
exempt from execution was present to the mind of the 
grantor. With these exceptions, the conveyance embraced 
not only all his lands and stock, but a large number of ae- 
counts and notes, many of them in process of collection, 
and was unusual in its character. The conveyance by the 
grantees on the same day of two-thirds of the entire prop- 
erty just received from their father to their younger brother 
and half brothers, a conveyance admitted to be in part at 
least a gift, is not without significance. The two convey- 
ances bear the marks of one transaction, the result of which 
is that the father indirectly conveys property to his younger 
children by way of gift. The suit for Roper’s debt was then 
pending, and was reduced to judgment in the month of No- 
vember following the August in which the conveyance was 
made. All these are badges of fraud; that is, evidence of 
fraud—means of establishing a fraudulent intent. (Bump 
on Fraud. Convey., 78, et seg.) They are sufficient to au- 
thorize the jury to infer that the conveyance was not what 
it is claimed to have been, an honest preference of his own 
children as creditors. 

It is urged that the verdict and judgment are both de- 
fective, in failing to designate what part of the property 
levied on is the separate property of Reece Hughes, sen., 
and what part the community of the second marriage. A 
brief statement of the pleadings will show that this com- 
plaint cannot avail appellants. 

Appellants enjoined the sale of certain lands claimed by 

















Huaeues v. Roper. 





Opinion of the court. 





them under a conveyance from their father, and levied on 
under an execution against him in favor of defendant. 
Appellee answered, alleging the conveyance to be fraudu- 
lent. By an amended petition, plaintiffs attempted to set 
up equitable ownership of the lands conveyed prior to the 
conveyance. The facts stated, however, were that the 
lands were purchased with the separate funds of their de- 
ceased mother, or community funds of the first marriage. 
These averments showed that Reece Hughes, sen., was at 
least part owner of the lands levied on, unless divested of 
his interest by the conveyance. The general verdict of the 
jury for the defendant settled the real issue of the case, viz, 
that the conveyance was fraudulent as to Roper. The ver- 
dict proceeded, however, to subject to Roper’s execution 
“the property of Reece Hughes, sen., and the community 
property of the second coverture,” and the judgment va- 
cates the conveyance and dissolves the injunction only as 
to the separate estate of Reece Hughes, sen., and the com- 
munity of the second marriage. We think that all of the 
verdict, except the general finding, might have been treated 
as surplusage, and that the appellee might have claimed a 
dissolution of the injunction in full. It would seem that 
this part of the verdict was induced by a charge of the court 
founded, doubtless, on an amended answer of appellee seek- 
ing affirmative relief. The only practical effect of this part 
of the verdict and judgment is that it gives the appellants 
the benefit of a partial perpetuation of the injunction, to 
which they were not entitled. When it is added that no- 
where, either in their pleadings or evidence, do they fur- 
nish any data for distinguishing the separate and commu- 
nity estates, it would seem that this uncertainty is no error 
of which they can complain. 

The assignment objects that the charge as given was de- 
fective. It does not appear, however, that any instructions 
were asked by appellants. 

The judgment is affirmed. 

AFFIRMED. 
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W.S. THOMPSON RT AL. 





James H. CLARK V. 





1. SERVICE OF CITATION IN ERROR.—Service of citation upon one of 
several partners, plaintiffs, against whom writ of error has been 
taken, is insufficient ; all the defendants in error must be served. 

2. TRANSCRIPT.—See irregularities in the record for which writ of 

error was dismissed. 
















Error from Red River. Tried below before the Hon. 


Robert H. Taylor. 
Jas. H. Clark, for plaintiff in error. 






Moore, AssocraTE J UsTICE.—This case must be dismissed 
for want of proper service of the citation in error, as well 
as for defects and irregularities apparent in the transcript, 
which, in the absence of exp'anation, are of such a char- 
acter that we would be unwilling to review the judgment 
of the court below on it, if the service warranted our tak- 
ing jurisdiction of the case. 

The judgment of the District Court is in faver of Wal- 
ter S. Thompson and Andrew Thompson, partners trading 
under the firm name of W. § 











S. Thompson & Bro., while 
W.S. Thompson alone has been served with a citation in 
error. By act of February 5th, 1858, for further regulating 
proceedings in the District Court, service on one of the 
partners is sufficient to authorize a judgment which may 
be enforced against the partnership property and the prop- 
erty of the partner served. But this act, as is manifest 
from its title and contents, is limited to suits in the District 
Court against the partners, or some one or more of them. 
it has no reference or applicability to writs of error to this 
court on judgments of the District Court in favor of part- 
ners in suits brought by them against the plaintiff in er- 
ror. Whether a similar rule might not with propriety be 
adopted in the prosecution of writs of error from judg- 
ments in the District Court in favor of partners, is not a 
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matter for our determination. It is our duty simply to ob- 
serve and follow the law as we find it. 

On the 6th of January, 1873, a petition for writ of error 
was filed by Clark, the defendant, in the District Court, 
praying that the plaintifis be cited to appear in the Supreme 
Court, to be begun and holden on the third Monday in 
December, 1873. <A supersedeas bond was at the same 
time given to the plaintiffs, and a citation in accordance - 
with the petition in error issued, and was served upon W. 
8S. Thompson. Next follows in the transcript an assign- 
ment of errors, which appears to have been filed January 
21st, 1873. Then comes a second petition in error, filed 
December 31st, 1873, referring to the first petition, and 
stating that by mistake the plaintiffs were cited to appear 
at a term of the Supreme Court to be begun and holden 
on the third Monday in December, 1873, wherefore peti- 
tioner prays for an alias citation to the plaintiffs to ap- 
pear at a term of the Supreme Court to be begun and 
holden on the first Monday in December, 1874. Follow- 
ing this petition is a citation, which was also served on W. 
5. Thompson, requiring him to appear at a term of the 
Supreme Court to be holden on the — day of , A. 
D. 1874. 

The assignment of errors is on the 24th page of the trans- 
cript. The second petition in error, citation, and service ex- 
tended it to twenty-eight pages; and on the 29th page we 
find the certificate of the clerk, of the date of the 20th day 
of January, 1873, in which he certifies that the foregoing 
twenty-eight—the eight being evidently written over some 
other word, apparently four—contains a full and perfect 
transcript of all the proceedings had in the cause. Nor 
can it be supposed that, by a clerical mistake, the certificate 
bears date of January 20th, 1873, when it should have been 
January 20th, 1874, for the transcript was filed in this 
court January 12th, 1874. It is therefore evident that the 
petition for alias citation in error, and the citation and 
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service under which the case has been brought into this 
court, formed no part of the transcript when the certificate 
of the clerk was appended to it. An examination of the 
transcript leaves little doubt that it was completed before 
the error in the petition in error, as to the time of the be- 
ginning of court, was discerned; and it being then too 
late to correct it for the term of the court beginning on 
the first Monday in December, 1873, the petition for alias 
citation was filed; and after service of the citation, the 
seal over the tie of the record was loosened, and copies of 
these papers inserted, and the certificate made to corres- 
pond with the additional paging of the transcript. But, 
through oversight or otherwise, there was an omission to 
make a corresponding alteration in its date. 

The absence of all reasonable motive for an improper 
tampering with the transcript is quite sufficient to repel 
any suspicion that the irregularities in the record, whether 
occasioned by the act of the clerk or any one else, are to 
be attributed to a fraudulent intent or design. But, re- 
regardless of the motive or purpose from which these 
irregularities have resulted, they are such as cannot be 
passed over by the court without setting a precedent of a 
most pernicious character. 

For want of service of a citation in error on both of the 
defendants in error, and for irregularities in the transcript, 
it is ordered that this cause be dismissed. 


DISMISSED. 





Joun A. Biepsoz, ApMrINnisTRATOR, Vv. C. G. Warts, Ap- 
MINISTRATOR. 


1. An administrator cannot assign claims due the estate in satisfaction 
of his individual debts. 

2. ATTORNEY OF ADMINISTRATOR.—In a suit against an attorney for 
funds collected on a note, the property of an estate, payable to the 
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administrator or bearer, such attorney cannot plead that such note 
had been assigned to him by the administrator in payment of a debt 
owed by the administrator to the attorney. 

. FORMER ADJUDICATION—PRACTICE.—A plea of former adjudica- 
tion, to which is annexed a copy of the proceedings in such former 
suit, in which the course of action does not appear identical, but 
accompanied by distinct averments that the matter adjudicated was 
the identical subject matter, and that the trial was upon the merits, 
should not be stricken out on exceptions. ‘The matter should be 
submitted to the jury. 


AppEAL from Smith. Tried below before the Hon. Z. 
Norton. 

Suit was brought in the District Court 11th May, 1872, 
by C. G. White, administrator de bonis non of the estate of 
Lewis Jones, deceased, against John 8. Bledsoe, adminis- 
trator of the estate of B. T. Selman, deceased, to establish 
a claim against the estate of Selman for the sum of eighteen 
hundred and seventy-five dollars, on account of money col- 
lected in part by said Selman on a note for $1,026 against 
J. W. Davenport and Drury Smith, as principals, and R. 
W. Chapman and Wm. Davenport, as sureties, dated Ist 
January, 1861,and payable twelve months after date, with 
interest, to E. E. Lott, administrator of the estate of Lewis 
Jones, deceased, or bearer, placed by Lott in the hands of 

Selman, as an attorney at law, for collection, and in part 
by Mrs. Serena Selman, surviving wife, after the death of 
said Selman. 

On the 28th July, 1871, the defendant filed in answer 
two special pleas in bar. The first, plea of former trial on 
the merits between thesame parties, and a recovery by the 
defendant, to which there was appended and made part of 
the plea a complete transcript of the proceedings in the 
former suit. 

The second plea alleged that B. T. Selman had been the 
attorney of E. E. Lott, ‘stitiatea tor of Lewis Jones, de- 
ceased, in the administration of his estate, and also Lott’s 
attorney generally for a number of years, and that during 
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the time he had attended to a great deal of professional 
business for him, and that his services therefor were rea- 
sonably worth two thousand dollars; that at no time had 
Lott paid him any money for his services; that the prom- 
issory note mentioned in plaintiff’s petition was the only 
claim belonging to the estate of Lewis Jones, deceased, 
that had ever been placed in his hands for collection by 
said Lott; and that Lott and Selman, a short time before 
the death of Lott, had a full and complete settlement of 
the matters between them; that on said settlement Lott 
was found to be indebted to Selman for professional ser- 
vices rendered by Selman as aforesaid in the sum of two 
thousand dollars, and that Lott held and transferred said 
note, with the credits thereon, to Selman, in full satisfac- 
tion and discharge of said indebtedness; that Selman 
accepted the same as such, and that the note thereby 
became his property, and was claimed, held, and used by 
him as such at the time of his death, and afterwards by 
his surviving wife. 

On the 28th March, 1872, the plaintiff excepted to de- 
fendant’s answer, on the ground that it did not present any 
legal or equitable defenses to plaintiff’s cause of action. 
The court sustained the motion so far as to strike out the: 
plea of former trial on the merits. The defendant ex- 
cepted to the ruling of the court, and asked leave to 
amend, and that the case be continued to the next term of 
the court, and the court granted the defendant leave to 
amend, and continued the case. 

Amending onthe 26th of March, 1873, the defendant 
filed a special plea in bar, alleging a former trial between 
the same parties on the merits. To this plea was appended 
and made part of it the certified transcript of the record of 
proceedings in the former. suit. The facts and circum- 
stances, which, together with the record of the former suit, 
showed that there had been a trial on the merits anda 
verdict and judgment for the defendant in the former suit, 
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were elaborately stated in the plea, and an issue tendered 
for a jury. 

On the 26th March, 1873, the plaintiff filed a motion to 
strike out the amended answer, on the ground that it did 
not present any legal or equitable defense. ‘This: motion 
was sustained by the court. 

On trial, verdict and judgment were for plaintiff. Motion 
for new trial overruled. Appeal taken by the defendants. 


Tignal W. Jones and R. B. Hubbard, for appellant, cited 
2 Greenl. Ev., §§ 529, 530, 531, 532; 2 Pars. on Cont., 
234, 539; Foster v. Wells, 4 Tex., 101; Weathered v. 
Mays, 4 Tex., 387; 1 Chit. Pl., 289, 293; 1 Greenl. Ev., § 
63; Gayle v. Ennis, 1 Tex., 184; Groce v. Herndon, 2 
Tex., 410. 


I’. M. Hays, for appellee. 


Moore, Assocrate Justice.—This suit was brought by 
appellee, as the administrator of Lewis Jones, to recover 
from the appellant, as the administrator of Benjamin T. 
Selman, money collected by him, and his wife, as the rep- 
resentative of their community estate, after his death, on a 
note payable to E. E. Lott, administrator of Lewis Jones, 
deceased, or bearer, alleged to have been placed in the | 
hands of Selman for collection, an attorney at law for said 
estate, by Lott, while administrator of the estate of said 
Lewis. 

The defense mainly relied upon in the court below was— 

First. After the said Lott had intrusted the note in 
question to Selman, who was his attorney both in his rep- 
resentative and individual character, said Lott transferred 
said note to Selman in payment of the amount due him: 
from Lott for professional services, and that Selman ac- 
cepted the note in payment and satisfaction of the amount 
so owing him by Lott. 

Second. That all the matters involved in this suit had 
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been adjudicated and determined in a suit between the 
same parties in the District Court of Smith county at a 
former term thereof. 

Although the note was payable to Lott, or bearer, Sel- 
man knew that it was the property of the estate, and that 
it had been placed in his hands as a chose in action held 
by Lott in his representative character, and was to be col- 
lected by him for the benefit of the estate. It is not neces- 
sary to consider the rights of parties to whom notes of this 
character may have been transferred by delivery, or by 
assignment by the administrator in his individual name, 
when the holder or assignee -has paid an adequate consid- 
efation, without notice that the administrator is dealing 
with the note for his own benefit, and not that of the estate. 
Such is not the case now before us. Both parties to the 
transaction were the representatives of the estate. What- 
ever may be said as to the legal right of the payee to sue 
upon and deal with such a note as such payee, the equitable 
right to it, as both of these parties well knew, was in the 
estate, and that it was the duty-of the administrator to 
collect it for the estate. Yet both of them knowingly and 
designedly dealt with and appropriated it to their indi- 
vidual purposes. For it is beyond dispute that almost the 
entire indebtedness, in payment of which it is claimed 
Selman received it, was the individual debt of Lott, with 
which the estate of Jones had no connection whatever. 

As appellant’s defense upon Selman’s supposed right to 
the money collected on the note, by virtue of the alleged 
agreement with Lott, the former administrator of Jones, 
is radically defective and untenable, it is unnecessary to 
consider or discuss the various rulings which were made 
in the court below on questions growing out of it. They 
were dependent propositions, which fell with the destruc- 

- tion of the foundation upon which they were based. 

Whatever may be our views, however, as to the merits 

of this defense as an original question, if it hed been pre- 
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viously adjudicated on its merits by a court of competent 
jurisdiction in a suit between the parties, however errone- 
ous may have been the conclusion or judgment of such 
court, the matter cannot be litigated again in another ac- 
tion between the parties to the former suit or their privies. 

Appellant, especially in his amended answer alleging a 
former judgment, makes the distinct and positive averment 
that a former suit was prosecuted against him on the same 
vause of action upon which this one is brought; that it 
was made a question in that suit whether or not Selman 
was entitled to collect the same note, for the collection of 
which it is now sought to charge his estate for his own 
use, and whether he became the owner of it by the settle- 
ment between him and Lott, and that issue was joined 
between the parties on this question, and the case was 
decided on its merits. 

A copy of the alleged former judgment is made a part 
of the answers. 

An inspection of the record shows. that both suits were 
brought on claims for money presented by appellee to the 
representative of the estate of Selman. There is a slight 
difference in the amounts alleged in the claims to be due 
appellee’s estate; and the note upon which the monéy is 
charged to have been collected is not described precisely 
alike, or, indeed, with entire accuracy in either of the 
claims presented to appellant. But, from the description 
given in them, there is little doubt that the same note is 
referred to in both. Appellant, in his answers in both 
cases, alleges that Selman never received but one note 
payable to Lott as administrator of Jones. 

The court cannot say, as matter of law, that the defense 
set up in this case was or was not passed upon in the for- 
mer suit upon its merits. The record, however, shows - 
that an issue was joined on the same defense presented 
in appellant’s answer in this case. In the absence of proof 
to the contrary, this would seem to warrant the conclusion 
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that this defense was passed upon and determined by the 
former judgment. (24 How., 334; 5 Wall, 566; 14 John., 
377.) . But it may he that, owing to the inaccuracy of the 
description of the note referred to in the claim upon which 
the suit was brought, the case was decided without reach- 
ing the merits of appellant’s defense. 

But we cannot say, from the slight discrepancy in the 
description of the note intrusted to Selman for collection 
in the claims upon which the two suits are brought, aud 
his right to the note and the money collected on it, by his — 
settlement and agreement with Lott, may not have been 
passed upon and decided in the first suit; and as we 
cannot, we must hold that the court erred in sustaining 
the exceptions to appellant’s answers setting up the judg- 
ment in the former case as a bar to the present action. 
The issue made by these answers should have been sub- 
mitted to the jury to be decided as they might find the 
fact to be from the record of the former trial, as explained 
and interpreted to them by the instruction of the court, 
and such extraneous evidence as might be submitted to 
them by the parties. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





REBECCA YORK ET AL. V. AMANDA CARTWRIGHT ET AL. 


1. NECESSARY PARTIES.—In an action of trespass to try title, where 
the petition shows that the title of the plaintiff is dependent upon 
the right to annul and vacate a judgment, the parties to such judg- 
ment are necessary, and if not made parties, the cause should be 
dismissed on demurrer. 

2. Where the leading object of a suit is to annul or vacate a judgment, 
‘the parties to the original suit or their privies are necessary parties. 


AppraL from Henderson. Tried below before the Hon, 
A. J. Fowler. 
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This was an action of trespass to try title, brought by 
Rebecea York, Robert A. York, Milton G. York, and 
Mary York, against Amanda Cartwright, Americus Cart- 
wright, Leonidas Cartwright, Matthew Cartwright, Anna 
Roberts, formerly Anna Cartwright, and her husband, 
Ben. Roberts, Mary Ingram, formerly Mary Cartwright, 
and her husband, James Ingram, for a league and labor of. 
land in Henderson county, patented to Aaron York, Aug- 
ust 7, 1850. The defendants, Anna Roberts and her hus- 
band, claimed the land and excepted to the petition, 
demurring for want of parties, plead limitation and not 
guilty. 

The demurrer was sustained and the cause dismissed. 
The allegations in the petition are as follows: 

“That a patent issued to Aaron York 7th August, 1850, 
on a certificate granted to York as a citizen of the repub- 
lic; that at the time of the issuance of the certificate he 
was the head of a family; had a wife, Ruth York, by 
whom he had two children,. Milton and Robert York, part 
of the plaintiffs in this case; that his wife, Ruth, died in 
1849, and before any disposition had been made of the 
land; that he married again to Rebecca York, by whom 
he had a child, Mary, the other plaintiffs ; that said Aaron — 
York died in San Augustine county in 1855, never having 
sold or otherwise disposed of the said land, the same being 
community property; that the one-half of said land, being 
the portion to which said Ruth York was entitled, de- 
scended to the said Milton and Robert, her children, on 
the death of their mother, Ruth, and the other half, the 
said Aaron York’s part, on his death, descended to the 
said Rebecca and Mary, together with said Robert and 
Milton. No administration was had on the estate of either 
the said Aaron or Ruth York. That said Aaron York had 
a permanent, fixed, and notorious residence in the county 
of San Augustine from 1835 to the time of his death, and 
never lived out of that county, and never was a non-resi- 
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dent of that county after 1835, and that he was neighbor 
to the said Henry W. Sublett and the defendants; that 
the defendants combined and confederated to defraud, 
cheat, and swindle the said Aaron York by commencing 
a suit in Henderson county, by publication in the name of 
Henry W. Sublett, who made an affidavit of the non-resi- 
dence of the said York; that that was done with the 
fraudulent intent to give the court of Henderson county 
jurisdiction of the case; that the county of San Augustine, 
and that county only, had jurisdiction; that no statement 
of facts was filed with the papers of the case, as the law 
requires; that after the commencement of the said suit by 
publication, and before the judgment was rendered, the 
said Aaron York died; and that, notwithstanding his 
death, the said defendants proceeded to take judgment 5th 
May, 1856, and without any notice the said defendants 
moved the court to reform the said judgment, and did so, 
bringing in a new party at the November term, 1856, and 
by a decree of the court divided the said land between the 
pretended plaintiffs, Henry W. Sublett and the defend- 


ants, except said York. 


T. J. Word, for appellants. 
The plaintiffs ought to have been permitted to amend. 
(Teas v. McDonald, 13 Tex., 349, 354.) 
’ The general demurrer admits the facts, and it was error 
‘ to sustain the demurrer. (Williams v. Warnell, 28 Tex., 
610, 612.) 
A judgment rendered by a court having no jurisdiction 
isa nullity. (Withers v. Patterson, 27 Tex. 491-493, 495- 
497.) 
As to bringing suit by publication. (Sydnor v. Roberts, 
13 Tex., 598, 619, 620.) 


Reagan §& Greenwood, for appellees. 
This was an action of. trespass to try title to one league 
and labor of land, instituted by the appellants in the Dis- 
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trict Court of Henderson county against the appellees. 
The appellants claim to be the surviving wife and legal 
heirs to Aaron York, to whom the land in controversy 
was patented by the State of Texas. The appellants, in 
their action of trespass to try title, sought to inquire into 
the validity of a judgment in the District Court of Ien- 
derson county, rendered at the April term, 1856, in favor 
of Henry W. Sublett and others v. Aaron York, by which 
judgment all the right and title of Aaron York to the land - 
in controversy was divested and fully invested in the said 
Henry W. Sublett and others. The appellants sought to 
avoid said judgment in their said action of trespass to try 
title upon three distinct grounds: Ist. That at the date of 
said judgment Aaron York was dead; 2d. That said judg- 
ment was fraudulently procured, and therefore void; 3d. 
That said judgment was void because it was rendered in 
the District Court of Henderson county when Aaron York 
was then notoriously residing in San Augustine county. 

The appellees excepted to the legal sufficiency of the 
pleadings of appellants to investigate in this action the 
question of the validity of said judgment after so great a 
lapse of time. 

The distrigt judge, after hearing the said exceptions, 
sustained the exceptions, and appellants failing to ask 
leave to amend their pleadings, the cause was dismissed 
at the cost of appellants, from which judgment dismissing 
their suit the appellants have appealed to this court; and 
the question here for decision is, whether the court below 
erred in sustaining the exceptions of appellees. 

This court has repeatedly held that the death of plaintiff 
or defendant to a judgment at the date of judgment does 
not render such judgment void, but voidable only, and 
that the validity of such a judgment cannot be inquired 
into in a collateral proceeding. (Weaver vr. Shaw, 5 Tex., 
286; Mills v. Alexander, 21 Tex., 154; Thouvenin v. Rod- 
rigues, 24 Tex., 468.) 
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The next question is, does fraud render a judgment void 
when the judgment upon its face seems to be regular and 
right in all respects. We maintain that it does not. That 
such a judgment is voidable only, and that the validity of 
such a judgment can be inquired into only in a direct pro- 
ceeding instituted for that purpose in the court in which 
the judgment was rendered, making the parties to the 
original judgment parties to such proceeding, and that 
such proceeding must be instituted within a reasonable 
time, and that such judgment cannot be attacked in a col- 
lateral proceeding by the parties to such judgment, or 
those claiming under the parties to such judgment. That 
creditors may attack such a judgment in a collateral pro- 
ceeding, we do not doubt. (Weathered v. Mays, 4 Tex., 
889; Chambers v. Hodges, 3 Tex., 528-532; Kitchen v. 
Crawford, 13 Tex., 522; Chambers v. Hodges, 23 Tex., 
110; Bowers v. Chaney, 21 Tex., 367, 368, 369; 5 Wall., 
298.) We submit that the above authorities abundantly 
support the position we ‘have assumed. We admit that 
the courts have frequently, in discussing the subject of 
fraud, used the word void when they meant to use the 
word voidable, and those upon whom the grave responsi- 
bility of making the laws has devolved have too often used 
the word void when they meant to use the word voidable. 
The most notable instance of this kind to which we can 
now call the attention of the court, is our statute upon the 
subject of frauds and fraudulent conveyances. (Pas. Dig., 
art. 3876.) 

We would call the especial attention of this court to the 
fact that appellants in their pleadings did not make Henry 
W. Sublett or other parties to said judgment parties de- 
fendant to their said suit. We submit that, Ist, the ques- 
tion of death of Aaron York at date of judgment; 24d, 
that question of fraud in procuring said judgment; and 3d, 
that the question as to whether the District Court of Hen- 
derson county had jurisdiction on account of notorious 
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residence of Aaron York in San Augustine county, cannot 
be inquired into without making parties to judgment par- 
ties to the direct proceeding instituted for that purpose. 
As to the force and conclusiveness of a judgment of a court 
of general jurisdiction, see Weathered v. Mays, 4 Tex., 
389. We submit, that although Aaron York may have 


resided iu San Augustine, yet he may have agreed to 


perform an obligation in Henderson county. (See Pas. 
Dig., art. 1423, 4th subdivision.) May not the service 
by publication have been legitimate and right? May not: 
the predicament of fact have existed to authorize service 
by publication? (Kitchen v. Crawford, 13 Tex., 520.) But, 
then, if such predicament of fact did not exist as to au- 
thorize publication by service, then such service was merely 
irregular, and did not render the judgment void, but only 
voidable, and this irregularity could only be inquired into 
by writ of error or original proceeding within the proper 
time. 


Moore, Assocrate Justice.—The court did not err in 
sustaining appellees’ exception to appellants’ petition. The 
object and purpose for which the suit was brought was to 
review, set aside, and have declared null and void the judg- 
ment referred to and described in appellants’ petition, for 
the various grounds therein particularly set forth. . 

The appellees were not parties to the suit now sought to 
be impeached, nor have the parties to it been made par- 
ties to this suit. Nor has any reason been given why this 
is not done. If the judgment brought in question is, in 
fact, an absolute nullity, as appellants allege, or they have 
the better title to all or any part of the land described in 
their petition than the parties holding and claiming under 
said judgment, unquestionably they can maintain an action 
of trespass to try title against the parties in possession, and 
all persons asserting title under said judgment, without 
making the plaintiff in the former suit parties to said ac- 
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tion. But when the leading object and purpose of the 
suit is to vacate and annul a judgment of the court, as 
plainly appears from the petition to be the fact in this in- 
stance, the parties to the original suit or their privies are 
necessary parties to it. A judgment is a vested right in 
the parties by whom it is recovered. If it is sought to re- 
view, correct, cancel, or annul it, either in the court in 
which it is pronounced or in an appellate tribunal, the 
parties to it or their privies must be given the opportunity 
of being heard before it can be done. If not, and such 
proceeding was of force, the parties interested in the judg- 
ment would be deprived of the right invested in them 
. thereby without having their day in court. 

The petition being fatally defective for want of proper 
parties, it is unnecessary to consider the other exceptions 
which were taken to it. 

The judgment is affirmed. 

AFFIRMED. 





Davip McPuatt et AL. v. W. M. Burris. 


. HEAD-RIGHT—BOARD OF LAND COMMISSIONERS.—It was part of 
the duty of the Board of Land Commissioners to determine the class 
to which each head-right certificate belonged, and their action in so 
doing cannot be attacked collaterally, if at all. 

. Recrraus.—The recitals in a land certificate are binding upon all 
persons claiming under it. 

. TAX SALES—RETROSPECTIVE LAW.—The act of February 11, 1860, 
(Pas. Dig., 5188,) making the assessor’s deed prima facie evidence 
that all the prerequisites of the exercise of the power to sell land for 
taxes had been complied with, does not enlarge the legal import of 
a tax deed made prior to the passage of suchlaw. Such law will not 
be given a retrospective effect. 


AppraL from Harrison. Tried below before the Hon. 
J. B. Williamson. 
Wm. M. Burriss, June 10, 1870, brought an action of 
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trespass to try title against David McPhail and Thomas 
Wagnon for five hundred and fifty-six acres of land of the 
head-right of John Ward. 

Defendants plead not guilty, and suggested improve- 
ments. 

June term, 1871, Lonisa Wagnon and Mary McPhail 
had leave to intervene, and they set up claim to the land, 
under a tax sale and deed of date 20th October, 1851, the 
tax sale having been made for non-payment of taxes by 
John Ward, the original grantee of the land. The inter- 
vention sought to defeat the plaintiff's title, because 
claimed by virtue of a bond for title from Ward for the 
land, of date 3d May, 1844; that such bond was satisfied 
by Ward’s transfer of eighty-four acres thereof 7th Sep- 
tember, 1854. 

On the trial plaintiff averred patent for the land to John 
Ward, of date April 11, 1854. 

Bond from Ward to Manele as follows: 

* TTARRISON County, 
** Republic of Texas. \ 


‘** Know all men by these presents, that [ have this day 
bargained, granted, and sold unto W. M. Burriss, of Lamar 
county, five hundred and fifty-six acres of land, it being 
the balance remaining unsurveyed on my head-right of 
640 acres, for the valuable consideration of one thousand 


dollars to me in hand paid, the receipt whereof I do ac- 
knowledge. Therefore, for and in consideration of the 
above-named sum, I bind myself, my heirs, executors, and 
administrators, firmly by these presents, to do and perform 
all the duties required, and make a good title in fee simple 
to whatever land that said Burriss or his assigns may locate 
said balance of my head-right upon within the Republic of 
‘Texas. And, in case of my failure on my part to make a 
title to said land to said Burriss, his heirs or assigns, I bind 
myself, my heirs and administrators, to refund the above- 
mentioned sum to said Burriss, his heirs or assigns. 
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‘In testimony whereof I set my hand and seal this May 
3d, 1844. JoHn Warp. [SEAL. | 

‘Peat: 

“G. L. Wynne, 
“ Berry H. Durwam.” 

Deed from Ward to Burriss for an undivided interest 
in the same tract, of 84 acres, in consideration of thirty 
dollars, of date September 7th, 1854, in which is recited : 
“The balance of which said survey here described now 
belongs to said Burriss.”’ 

Plaintiff read order of Board of Land Commissioners of 
Harrison county, granting to Ward his unconditional cer- 
tificate of date August 5th, 1844, as follows: 

“ No. 298. John proves that he is entitled to 640 acres 
of land by virtue of a certificate No. 74, second class, issued 
by the Board of Land Commissioners of Sabine county, 
dated 6th September, 1839.” 

The intervenors proved the assessment of taxes against 
John Ward for the year 1849, and.deed of A. J. Payne, 
assessor and collector of taxes for Harrison county, to 
Heath and McPhail, (from whom intervenors showed title,) 
for the land sued for, of date 20th October, 1851, reciting 
that Ward was owing 55} cents and to the county 273 
cents taxes for 1849. There was evidence as to possession, 
improvements, and rents. 

In response to special issues submitted by the court, the 
jury found: 

1. There was a head-right certificate issued by the Board 
of Land Commissioners to John Ward for 556 acres, dated 
6th September, 1839, of second class. 

2. Said Ward did obtain from the State of Texas a 
patent for 556 acres on April 11th, 1854. 

3. Ward did execute to Burriss, May 3d, 1844, a bond: 
for 556 acres of Jand. 

4, Ward did convey to Burriss, by deed, 84 acres, 7th 
September, 1854. 
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5. A. J. Payne (assessor and collector) did convey to 
Heath and McPhail 556 acres of land 20th October, i851; 
deed filed for record on 21st November, 1853. 

6. Heath and McPhail did convey said land to inter- 
venors November 26th, 1866. 

7. Said land was sold to secure the taxes as the prop- 
erty of Ward for his (Ward’s) poll tax. : 

8. Improvements were worth $100, and the value of the 
rents worth nothing. 

Upon this verdict judgment was rendered for plaintiff 
for the land. Motion for new trial was overruled, and - 
McPhail and Wagnon appealed. 


H. McKay, for appellant, cited Pas. Dig., arts. 4167, 5188; 
Turner v. Hart, 9 Tex., 385; 26 Tex., 643; Bigelow on 
Estoppel, 292, note 1; Wofford v. McKinna, 23 Tex., 43; 
O. & W. Dig., arts. 409, 411, 1976, 1978, 1979; Slater v. 
Maxwell, 6 Wall., 273. 


. Lane, for appellee, cited Hart. Dig., Arts. 1865, 1924, 
3145, 3184, 3204; Yendav. Wheeler, 9 Tex.,419; Wheeler 
v. Yenda, 11 Tex., 563; Robson v. Osborn, 13 Tex., 307; 
Divine v. McCulloch, 15 Tex., 490; Games v. Stiles, 14 
Peters, 332. 


Moore, Associate Justice.—It certainly cannot be seri- 
onsly denied that it was the duty of the Boards of Land 
Commissioners, to determine under what law applicants 
were entitled to the certificates issued to them. In doing 
this, evidently the board determined the class to which 
the certificate belonged. In the absence of controverting 
testimony, the action of the board must be regarded as 
sufficient to establish the fact to be as determined by it, 
if, indeed, the class to which the certificate belonged, 
which necessarily entered into the decision of the appli- 
cant’s right to the certificate, can collaterally be brought 
in question, 
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As both parties claimed under the same source of title, 
of which the certificate to Ward was the foundation, the 
recitals in it were legitimate evidence for or against either 
of them. 

These suggestions are sufficient to show that the title 
to the certificate had passed from Ward to Burriss long 
before the tax sale upon which the appellant. rests his 
defense. 

But, as appellant made no effort to show that the pre- 
requisites to the exercise of the power to make the sale 
had been complied with by the assessor, the tax title intro- 
duced by them furnished no evidence of title to the land 
in favor of the parties claiming under it. And as in the 
deed from Ward to appellee, executed in 1854, he admits 
appellee was the owner of all the land not conveyed to 
him by said deed, which admission is sufficient evidence 
of title to the land sued for to warrant its recovery against 
mere trespassers seeking to defend under Ward’s title, 
which is the position of appellant, without proof of the 
facts necessary to support the tax title, it follows, even 
if Ward’s deed for the certificate was admitted to be void, 
the judgment in favor of appellee is still correct. The 
law making the assessor’s deed prima facie evidence that 
all the prerequisites to the exercise of the power to sell 
the iand for taxes had been complied with, was enacted 
long subsequent to the sale of the land by the assessor 
and the execution of the deed here in question. To give 
this subsequent statute application to this deed, and thereby 
vary and enlarge its legal import from that which it had 
when enacted, would bring the law in conflict with that 
provision of the Constitution which forbids the passage by 
the Legislature of retrospective laws. 

Other objections made to the judgment present no ques- 
tion which need be discussed. 

There is no error in the judgment, and it is therefore 
affirmed. 

AFFIRMED. 
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H. Brramineuam et at v. W. E. Grerrrn kt AL. 


1. MISJOINDER OF PARTIES.—A brought suit to establish a boundary 
line for use of Band C. By supplemental petition B and C became 
parties, showing that at the institution of the suit C only was inter- 
ested in the land in controversy : Held, that demurrer for misjoinder 
of parties was properly sustained. 

2. Tn sneh ease, it not appearing that plaintiffs asked leave to amend in 
the court below, it was not error to dismiss the suit for such defect 
in the petition. 


ApprEAL from Cass. Tried below before the Hon. James 
Il. Rogers. 

On 21st March, 1871, Hardy Birmingham brought suit: 
in his own name for the use of his sons, G. C. and W. P. 
Birmingham, to establish a boundary line between the 
lands of plaintiffs and W. E. Griffin ef a/., and for rents. 

‘The defendants, at return term, demurred, and pleaded 
not guilty. 

March 7, 1872, G. C. and W. P. Birmingham filed sup- 
plemental petition, showing that in 1866 their father, 
Yardy Birmingham, had conveyed the lands to them, part 
to one and part to the other; showing that only Wm. P. 

sirmingham was interested in the lands in controversy 
from the uncertainty of the division line. 

Defendant to the supplemental petition excepted on 
account of misjoinder of parties plaintiff, and pleaded to 
the merits. 

The court sustained the exceptions, and dismissed the 
petition. Motion for new trial was urged, but by the 
court overruled so far as the suit affected the title to the 
land. 

Plaintiff excepted and appealed. 


_ W.L. Crawford, for appellant, cited Hurd v. Lockett, 
20 Tex., 162; Hollis v. Bordea, 10 Tex., 364; 26 Tex., 
558; 19 Tex., 142; Johnson v. Davis, 7 Tex., 173; Em- 
mons v. Ogden, 7 Tex., 175. 
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O’ Neal 4 Vaughan, for appellees. 


Moore, Associate Justice. — Hardy Birminghan, it 
whose name this suit was originally brought, had no inter-- 
est whatever in the matters in controversy in it. His peti- 
tion shows that he was not asking the interposition of the 
court for his own benefit, but for the use of other parties, 
who, if interested in the matters alleged in the petition, 
should have brought the suit in their own names. (30 
Tex., 158.) But although the suit was improperly brought 
in the first instance, the irregularity and improper manner 
in which it was commenced might, under our liberal 
system of pleading, have been cured by an amendment by 
the real party in interest making himself a party to it, and 
a discontinuance as to the original and nominal party by 
whom it purports to have been brought, at the costs, 
however, of the plaintiff to the making of the amend- 
ment, if claimed by the defendant. 

This seems to have been attempted by the supplemental 
petition filed by the parties for whose use the suit purports 
in the original petition to have been brought. But the 
supplemental petition is also subject to substantially the 
same objection. Itis a joint action. The prayer is fora 
joint judgment, yet the petition on its face shows that only 
one of the petitioners is interested in the matter in con- 
troversy, and that the other is an improper party to the 
suit. The court did not err, therefore, in sustaining the 
exceptions to the supplemental as well as the original pe- 
tition. 

The court should, and no doubt did, indicate the grounds 
on which the exceptions were sustained. And if the plain- 
tiff had then amended the petition by dismissing as to the 
party improperly joined, and asking that the suit might 
. proceed in the name of the one really interested’ in it, 
the court, we must presume, would have permitted this to 
be done; for, although it is assigned as error that the 
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court refused to permit appellants to: amend, the record 
does not support the assignment. Instead of making the 
proper amendment, so that the case might have proceeded 
to trial in the name of the proper party, the plaintiffs sub- 
mitted to the judgment upon the issue of law apcn which 
they had gone to trial, and, on a joint appeal, are still en- 
deavoring to’ prosecute the suit in their joint names. 

Neither this court nor the one below is authorized to 
dismiss a suit as to one of the plaintiffs, and require it to 
be prosecuted by the other against their wish. When par- 
ties plaintiffs are improperly joined, if the court, on being 
asked to do so, give the parties leave to amend, so as to ob- 
viate the objection, it is all that can be expected or required 
of it. But if the plaintiffs, through design or neglect, fail 
to make the necessary amendment, the court has no altern- 
ative but'to give the proper judgment in the demurrer, 
which is to dismiss the petition. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 





J. M. Ropertson v. Marsao & McKELLerR. 


1. ILLEGAL CONTRACT.—Money paid to effect the release of one accused 
of theft cannot be recovered, nor will money so paid be allowed to 
support a plea of payment upon an account held by the party so re- 
ceiving the money ; otherwise if the credit had actually been allowed. 

2. Nor would a subsequent promise to allow such payment as a credit on 
account be enforced. 


Appgat from Rusk. Tried below before the Hon. J. B. 
Williamson. 

Bryant Marsh, Ed. McKeller, and John MeKeller, as 
surviving partners of Marsh & McKeller, of Shreveport, 
Louisiana, and Miller & McKeller, of Texas, sued J. M. 
Robertson on an account. 

Defendant pleaded payment. 
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The testimony showed the correctness of the items of 
account claimed by plaintiffs, and of the credits insisted 
on by defendant, save as to two hundred and fifty dollars 
gold. This sum was claimed as a credit, by reason of pay- 
ment of that sum by defendant to Marsh, of one of the 
firms, to procure the release of one Carter, who had been 
arrested on the charge of theft of money from Marsh & 
McKeller. 

Carter was subsequently prosecuted, and therefore it 
was insisted that the money paid for Carter’s release should 
go to credit on defendant’s general account, such being the 
agreement. 

The principal facts appear in the opinion. 

The court charged the jury: 

“If the defendant paid any money to plaintiffs or their 
agent, and paid it on consideration that one Carter, charged 
with theft, should be released and not further prosecuted, 
the jury is instructed that the defendant cannot recover 
for the same, nor is there sufficient consideration to sup- 
port a subsequent promise to pay the same.” 

The defendant asked the court to give the instructions 
following: 

“That if the jury believe from the testimony that defend- 
ant advanced $250 to Carter, at the instance of Carter and 
plaintiffs, to enable the said Carter to effect his release 
from the prosecution of plaintiffs, and that defendant had 
no connection with the cause of said Carter’s arrest, and 
only acted to aid him; and you further believe from the 
testimony that plaintiffs agreed to restore the money to 
said defendant, and that they did, in settlement with the 
defendant, afterwards allow said sum, and agreed that they 
were fully paid by defendant, you will find for the defend- 
ant.” 

This charge was refused. 

The jury found for the plaintiffs. Motion for new trial 
was overruled, and Robertson appealed. 
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James H. Jones, for appellant. 
Jones & Henry, for appellees. 


Moore, Associate Justice.—There can be no question 
that the agreement between the parties, upon which ap- 
pellant paid appellees the two hundred and fifty dollars, 
from which the matter now in controversy had its origin, 
was contrary to public policy, and cannot be regarded as a 
consideration to support an executory contract. Nor, in- 
deed, does appellant insist that the alleged promise of ap- 
pellees to repay the money which he paid them, as he says 
in his evidence they promised to do, would entitle him to 
enforce their undertaking. But he insists that the money 
had been repaid him by a credit upon the account on which 
this suit is brought; and in this way, as he maintains, 
the account has been fully settled and discharged. 

If appellees did, in fact, consummate the alleged agree- 
ment to refund the money paid them on the original agree- 
ment by giving credit for it upon the account, they can 
no more cancel or withdraw the credit without his con- 
sent than can appellant force them to give such credit if 
it has not been done. The sole point at issue, therefore, 
is whether there was such an agreement as alleged by ap 
pellant; and if so, was it;consummated and carried into 
effect; or, rather, the practical question in this case is, 
whether there is evidence in the record tending to show 
that the credit had been given. If so, the charge: asked 
by appellant and refused by the court should have been 
given. The only testimony bearing on the subject is that 
of appellant; and as he purports to be cognizant of and to 
testify with reference to all the facts upon which he relies 
to show that the agreement to give the credit was consum- 
mated and carried into effect, if the matters stated by him 
did not show it with such reasonable certainty as to have 
sustained a verdict in his favor, it cannot be said that the 
court erred in refusing to give the charge asked by him. 
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An inspection of the statement of facts shows, in our 
opinion, that the evidence is not sufficient to support ap- 
pellant’s defense. The credit certainly had not been given 
when he called for his accouut. He does not say that this 
was done on his reminding appellees of their promise to 
give it. The balance of his account, if the credit should 
be allowed, was ascertained and paid. Still the account 
was not closed; but instead of doing this, ‘‘ one of the ap- 
pellees” told him to let, the matter stand, and he would 
make it all right; and. then, says appellant, “ They had 
never given him the credit, as Marsh had agreed to do.”’ 

The legitimate inference to be drawn from appellant's 
statements is, that on faith of the promise given him ‘* to 
make it all right,’ he confidently relied upon ultimately 
receiving the credit, but that he did not and could not 
have supposed that this promise had been in fact fulfilled, 
‘and the credit actually given. Until this was done the 
promise was an executory agreement without considera- 
tion upon which it could be enforced. 

The judgment is aflirmed. 

AFFIRMED. 





JAMES B. Kine et Au. v. W. J. GOODSON ET AL. 


. 


SERVICE OF CITATION.—A sheriff’s return, ** Came to hand September 
30th, 1873, and executed same day by handing J. B. King and John 
A. Pearce, in person, a certified copy of plaintiffs’ petition, together 
with a copy of this citation, this October Ist, A. D. 1873:°? Held, in- 
sufficient in not clearly showing service upon both citation and copy 
of petition. ' 

2. AMENDMENT—PRACTICE—JUDGMENT BY DEFAULT.—Where judg- 

ment was taken by default, enforcing a vendor’s lien set up by amend- 

ment upon one-half interest in a town lot, wherein the original lien 
was insisted upon against two-thirds of a half interest, and defend- 
ant having no notice of amendment: Held, to be error. 


Error from Hopkins. Tried below before the Hon. W. 
Ht. Andrews, ) 
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W. C. Loving, for plaintiffs in error. 
Jones § Henry, for defendants in error. 


Roserts, Cuter J ustice.—This is a judgment by default. 
The return of the sheriff is not strictly correct, being liable 
to the construction that one copy of the citation and peti- : 
tion was served on both defendants. The statute requires 
that the manner of the service should be plainly stated, and 
when this is done it will not require any intendment in its 
favor to help it out, as must be indulged in this case to hold, 
the return to be sufficient. The return reads as follows: 
“Came to hand September 30th, 1873, and executed same 
day by handing J. B. King and John A. Pierce, in person, 
a certified copy of plaintiffs’ petitian, together with a copy 
of this citation, this October Ist, A. D. 1873.” 

Another objection to the judgment by default is in ren- 
dering it for the enforcement of the vendor’s lien, in accord- 
ance with the amended petition filed during the term, of 
which the defendants below had no notice. The amended 
petition claims a vendor’s lien for the one undivided half 
of the lot for which the note sued on was given, and judg- 
ment was rendered accordingly; whereas it is recited on 
the face of the note, as set out jn the original petition, 
that it was given as the purchase money for two-thirds of 
an undivided half interest in the said lot in the town of 
Sulphur Springs. 

This, possibly, may have been a mistake in drawing up 
the amended petition and in entering the judgment; still 
it is a substantial varianee, by way of addition to the claim 
in the original petition, and before judgment by default- 


should have been so rendered, notice should have been 
given of the amendment to the defendants below. (Morri- 
son v. Walker, 22 Tex., 18, and cases there cited.) 

Therefore the judgment must be reversed and the cause 
remanded. 


REVERSED AND REMANDED. 
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H. J. Syow v. E. E. Waker Et AL. 

1. ESToPPEL.—The submission by the mother to arbitrators, of matters 
concerning an estate in which the mother and her minor children 
have a common interest, will not estop such minors from asserting 
claim to such estate. 

2. A party interested in a matter submitted to arbitration, though not a 
party to the controversy, having notice of and consenting to the pro- 
ceedings, as also one not consenting to the settlement, but receiving 
the due proportion of the sum awarded, is estopped from suit upon 
the matters determined by the award. 

Error from Kaufman. Tried below before the Hon. M. 
H. Bonner. 

This was a suit brought in the District Court of Kaufman 
county, December i1, 1870, by the heirs-at-law of R. H. 
Temple, on a note for $1,626, executed March 4, 1862, by 
H. J. Snow and A. J. Burton to M. T. Stephenson, as ad- 
ministrator of gi 

Defendant, Snow, answered, alleging that on the Ist day 
of April, 1867, in a suit between defendant and Susan 
Nichols, one of the plaintiffs, in the County Court of Kauf- 
man county, it was agreed between the parties to submit 
all matters in controversy to arbitrators; that the arbitra- 
tors reported to the court that Susan Nichols was indebted 
to Snow $885.21, on which judgment was rendered, and 
the note delivered up and canceled. 

Plaintiffs amended their petition, alleging the note to be 
the property of the estate of R. H. Temple, and that Susan 
Nichols had no authority to submit the matter to the arbi- 
trators; that at the time of the submission the plaintiffs, 
with tlie exception of Susan Nichols, were minors, and not 
represented in the County Court, or in any way made par- 
ties to the suit. 

Defendants excepted to plaintiffs’ amended petition, 
which the court overruled, and plaintiffs excepted to de- 
fendants’ amended answer, because it did not appear that 
Susan Nichols had authority to submit the note to the ar- 
bitrators, which exceptions the court sustained. 
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Judgment was rendered in favor of the plaintiffs, who 
were minors at the time of the suit in the County Court, 
and against those defendants of age at that time and repre- 
sented, from which both plaintiffs and defendants appealed. 


No brief for plaintiff in error. 
J. J. Hill, for defendant in error. 


Reeves, Associate Justice.—The plaintiff and the de- 
fendauts in error both prosecuted writs of error from the 
iudgment of the District Court, with separate assignments 
of error for reversing the judgment. 

Plaintiff’s first assigument is understood as referring to 
the ruling of the court upon his exceptions to the amended 
petition, and so considering it, we are of opinion that the 
court did not err in overruling the exceptions. 

2. It is further complained that the court erred in ruling 
that the minors, who were plaintiffs in the District Court, 
were not estopped by their acts. 

3. The court erred in finding for part of the plaintiffs, 
whereas it should have found for defendant. 

There is no appearance in this court for plaintiff in error, 
and we are left to conjecture as to the acts of the minor 
plaintiffs, from which it might be contended that they were 
estopped from asserting any right they may have had in 
the estate of R. H. Temple, deceased. 

It is not pretended that the promissory rfote, the subject 
matter of the suit, was necessary for the payment of any 
demands against the deceased, or that these minor plain- 
tiffs were barred, or that they could be deprived of their 
share in this note or its proceeds by any law of limitation. 
It was admitted on the trial that the promissory note in 
controversy was executed by the plaintiff in error, and that 
the minor heirs and the other parties who were plaintiffs 
in the District Court are the heirs-at-law of R. Il. Temple, 
and that they are interested in his estate. These facts 
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being admitted, and also that these parties are minors, 
. it was incumbent on the defendant, Snow, to prove such 
further facts as would be sufficient in law to deteat their 
claim to an interest in the estate of R. H. Temple, or, in 
the proceeds of the note, by establishing a better right in 
himself or in the party he claims under. This he attempts 
to do by the agreement entered into with Mrs. Nichols, 
one of the plaintiffs in the suit, and the mother of the 
minors, for the settlement by arbitration of the then pend- 
ing litigation in the County Court between the plaintiff, 
Snow, and Mrs. Nichols, and in which it was stipulated 
that Snow’s note to Temple’s estate was to be taken into 
the account. Whatever may be the effect of this agree- 
ment, and the award of the arbitrators, and the judgments 
of the County Court, as between the immediate parties, and 
as to others capable in law of contracting, and who may 
have consented to that mode of settlement, the settlement 
was without force as to the minor heirs, and imposed no 
obligation upon them. It appears that Mrs. Nichols had 
been appointed administratrix pro tem. of Temple’s estate, 
though there is nothing in the agreement or the subse- 
quent proceedings founded on it to warrant the conclusion 
that she was acting in that capacity in the arbitration. It 
is not material to inquire in what capacity she may have 
acted, as the agreement was without force as to her minor 
children, and it does not nor did she assume to bind them. 
It is a fair inference from the terms of the agreement that 
the note in question was not in her possession at the time 
the agreement was entered into. She stipulates “to pro- 
cure the note and to release Snow from any liability for 
the same other than said arbitrators may find due thereon, 
and to have the same delivered up to said arbitrators to be 
canceled.” It is apparent that the plaintiff in error re- 
garded Mrs. Nichols alone as the party who should be 
responsible to him for any failure to comply with the terms 
of the agreement, and not the minor heirs. The note was 
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payable to Stephenson, as administrator of Temple’s es- 
tate, and therefore it could not be contended that. the 
plaintiff in error was ignorant of the fact that he was deal- 
ing with the property of the estate of Temple, and also 
that he was contracting with a party who had no legal 
right to control the note beyond her own share in it, and 
to the prejudice of her infant children. 

The share or interest of each one of the defendants in 
error was admitted on the trial, for which the court ren- 
dered judgment for them, and in this there is no error. 

The District Court further decreed that the adult plain-’ 
tiffs in the suit, Susan Nichols, W. T. Nichols, H. T. Moore, 
and V. A. Moore, take nothing by their suit. From this 
judgmeut they prosecute their writ of error. The errors 
assigned and by them relied upon for a reversal of the 
judgment, consist of the action of the court upon excep- 
tions by the plaintiffs to the defendant’s answers. The 
defendant plead the agreement between himself and Mrs. 
Nichols, and the award of the arbitrators, and the judg- 
ments of the County Court in estoppel, in bar of the plain- 
tiff’s suit in the District Court. 

The judgment of the District Court recites that the “ ex- 
ceptions to so much of the answer as sets up the arbitra- 
tion, the award, and the judgments of the County Court 
thereon, in so far as the same affects the interest of the 
heirs of the said R. H. Temple, who were at that time 
minors, are sustained, and in so far as the same affects the 
interest of the said Susan Nichols, are overruled, and in so 
far as the same affects the other heirs who are not minors, 
are overruied, to be finally disposed of after the testimony 
is heard upon the plea of estoppel.” The other exceptions 
were overruled. The ruling of the court on the final 
hearing has been referred to. 

The defendant, Snow, introduced in evidence the pro- 
ceedings of the County Court of Kaufman county, as 
shown by plaintiff’s bills of exceptions. The rulings of 
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the court admitting in evidence these proceedings, and the 
exceptions of the plaintiffs to defendant’s pleading, and 
the judgment sustaining the defendants’ pleas in estoppel 
as to the adult plaintiffs, are assigned for error as the 
grounds for reversing the judgment. 

The authorities cited in the brief of counsel for these 
parties are not regarded as applicable to this case. The 
judgments of the County Court were each for a sumgvithin 
the jurisdiction of the court. 

It is not necessary to inquire how the amount due from 
one party to the other was arrived at. The parties them- 
selves might have made the settlement, instead of submit- 
ting it to arbitration. The County Court did not take 
jurisdiction over the settlement, but after it was made the 
parties appeared, by their attorneys, and the judgment 
was entered up, without objection, in each of the cases, all 
in favor of H. J. Snow and against Mrs. Nichols for a 
sum over which the County Court had jurisdiction, and 
corresponding in the aggregate with the amount awarded 
to plaintiff in the suits. The adult plaintiffs, except Lewis 
Felts, had notice, and consented to the proceedings in the 
County Court, as admitted on the trial, and the judgments 
were. acquiesced in for some time after the rendition, as 
appears by the payment made by Mrs. Nichols. 

The plaintiff, Lewis Felts, who did not consent to the 
settlement in the County Court, recovered the shares of 
his deceased wife, and his right to recover in the capacity 
in which he sues is not questioned by the other parties, and 
is not considered in the disposition now made of the case. 

We are of opinion that there is no error in the rulings 
and judgment of the District Court, on any of the grounds 
assigned by either party, and the judgment is in all things 
affirmed. 

The application for damages on defendant’s suggestion 


o: delay is refused. 


AFFIRMED. 
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Isaac W. Artuur v. W. C. Batts et AL. e 


1. INJUNCTION—GARNISHMENT.—An injunction will not be issued in 
aid of a garnishment sued out in the United States Cireuit Court 
against a defendant sued in the State court upon the same debt. 

2. CONFLICT OF JURISDICTION.—The jurisdiction of a State court to 
proceed to judgment and execution cannot be affected by subse- 
quent garnishment proceedings in the United States courts. 

3. PRACTICE.—The plaintiff in garnishment proceedings will not be 
allowed to interfere for the protection of such garnishee against 
others seeking to enforce by suit collection of such debt. It is the 
duty of the garnishee to protect himself against-being compelled to 
pay his debt twice. 

Error from Marion. Tried below before the Hon. J. D. 

McAdoo. 


Moseley & Sparks, for plaintiff in error. 


Mason § Campbell and Moore & Shelley, for defendants in 
error. 


GouLp, Assocrate Justice.—The plaintiff in error, on’ 
July 29, 1871, brought this suit to enjoin the defendant in 
error, and the sheriff of Marion county, from farther pro- 

- eeedings under an order of sale issued on a judgment ren- 
dered in the District Court of said county on May 19, 1871, 
in favor of defendant, Batte, against one W. V. Hughes. 

The petition alleged that the plaintiff, Arthur, in the 
year 1867, recovered a judgment in the United States Cir- 

cuit Court at Tyler against said Batte, as one of the sure- 
ties on a claim bond regularly forfeited, by which forfeit- 
ure it was alleged that said bond became of the force and 
effect of a judgment. That on the 4th day of May, 1871, 
plaintiff had sued out a writ of garnishment in said cause 
against W. V. Hughes, commanding him to appear and 
answer in said United States Circuit Court as to his indebt- 
edness to said Batte. Service of said writ on Hughes was 
averred to have been had on the 15th of May, and that on 
the same day he answered, setting up facts showing his in- . 











160 Arruur v. Batre. |'l'yler Term, 
Opinion of ‘the court. 


debtedness to Batte, but: setting up also the fact that suit 
had been brought against him by Batte on his demand, on 
November 26, 1869, and that said suit was still pending in 
the District Court of Marion county. 

The rendition of judgment in favor of Batte against 
ILughes, on the 19th of May, 1871; that Batte had no other 
property or effects save said judgment out of which plain- 
tiff’s demand against him could be made; and that by al- 
lowing the sheriff to proceed to collect from Hughes and 
pay over to Batte the said judgment, plaintiff would lose 
the benefit of his writ of garnishment, are the other aver- 
ments of the petition. The prayer was that said Batte and 
sheriff be enjoined from further proceedings under said 
order of sale “until the said answer of said Hughes be 
considered by said United States.Circuit Court, and that if, 
upon hearing said answer, it shall be adjudged that said 
garnishee is liable to your petitioner by reason of his said 
indebtedness, that said injunction be made perpetual. 

The injunction was dissolved, and the petition dismissed 
on motion of defendant, in which motion one E. W. Tay- 
lor, who had been allowed to intervene, claiming to have 
bought the judgment ‘from Batte shortly after it was ren- 
dered, also united. 

The main question in the case is, did the petition state 
facts sufficient to entitle plaintiff to an injunction. It is 
to be observed that the relief was claimed on account of 
and in assistance of the proceedings in garnishment. 
There were no allegations of fraud, or of other matters 
than those stated above. . The garnishment was sued out 
‘ong after suit had been brought against the garnishee in 
the District Court of Marion county. That court having 
first: obtained jurisdiction, its right to proceed to judgment 
and execution could not be affected by subsequent garnish- 
ment proceedings in a different court. (Drake on Attach- 
ments, sec. 621; Wallace v. McConnell, 13 Peters, 151.) 


But at all events, whatever right the plaintiffs acquired by 
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virtue of the garnishment, might be enforced by the court 
from which the writ issued. If Hughes, after service of 
the writ, failed to make proper defense in the District 
Court, even if he made defense, and judgment was taken 
against him, unless it was properly so taken, it is not per- 
ceived that it would deprive plaintiff of his rights to have 
judgment against the garnishee, if he otherwise was en- 
titled. to it. It was for Ilughes to take proper steps to 
protect himself from two judgments being rendered or en- 
forced against himonthe same demand. His failure to do 
so gave the plaintiff no right to do it for him. 

But aside from this view of the case, we do not think 
the garnishment entitled the plaintiff to an injunction.. 
In Price v. Brady, C. J. Hemphill remarks: ‘‘ The court 
would probably hesitate long to give assistance beyond the 
statute to a creditor in garnishment or attachment. The 
lows giving these summary proceedings have not been lib- 
erally construed. By processes of this character the estate 
of a debtor (it may be the whole of his estate) is appropri- 
ated, perhaps sacrificed, for the benefit of a single creditor, 
leaving others without remedy ; and courts might well re- 
fuse invocations to extend aid to such processes beyond 
the plain import of the law.”” (21 Tex., 620.) 

Where a proper case is shown, a judgment creditor may 
claim the assistance of the equitable power of the court. 
(Taylor v. Gillean, 23 Tex., 516.) How far, if at all, the rem- 
edy afforded by the bankrupt law would affect the right of a 
mere creditor to equitable relief, it is not necessary to in- 
quire; nor whether such relief would be extended against 
a debtor, where to do so would violate the spirit and object 
of the exemption laws. We think the petition insufficient, 
and that the case was therefore properly dismissed. 

Under this view of the case, it is not necessary to dis- 
cuss the propriety of allowing the intervention of Taylor. 

The assignment that the cause was disposed of out of 
order is not supported by the record. 

11 
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It does not appear that the amendment of the motion to 
dismiss was objected to at the time, nor indeed that there 
was any error in obtaining it. 

It is further assigned as error that the court, in its judg- 
ment, proceeded to reform the original judgment of Batte 
v. Hughes, by directing the manner in which the order of 
sale should be executed. This does not affect plaintiff in 
error, and is no ground for reversal. 

The judgment is affirmed. 

AFFIRMED. 


[Justice Moorg, having been of counsel, did not sit in 
this case. | 





Vernon K. Stepuenson vy. Tue Texas AND Paciric Rat 
wAY CoMPANY. 


1. WRIT OF ERROR—PRACTICE.—It is essential to the validity of a writ 

of error. that it be brought by and against the parties to the record or 
‘their privies. 

2. Ina judgment rendered in favor of the ‘* Southern, Pacific Railroad 
Company,” in suit filed 6th September, 1871: Held, under the various 
statutes on the subject, that a petition for writ of crror filed July 10, 
1873, and directed to ‘*the Texas and Pacific Railway Company,” 
was properly directed, and the writ will not be dismissed for want 
of proper parties. 

3. The Texas and Pacific Railway Company is not a non-resident, and 
service upon the attorney of record of writ of error is insufficient. 

4, CITATION BY PUBLICATION must be published for four weeks pre- 
vious to return day, and the first publication must be four weeks 
(twenty-eight days) before the first day of the court to which it is 
returnable. 


AppgEAL from Harrison. Tried below before the Hon. 
J. B. Williamson. 

The Southern Pacific Railroad Company brought suit 
by publication against Vernon K. Stephenson and W. B. 
Grubbs, alleged to reside in New York. Petition was 
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tiled September 6, 1871, and on same day citation issued, 
upou which the sheriff made the following return: “ Re- 
ceived in office September 6, 1871, and executed the within 
writ by publishing the same in the ‘ Marshall Weekly,’ 
a newspaper printed and published in Harrison county, 
Texas, for four weeks next preceding the first Monday in 
October, 1871.”’ 

The citation was returnable to first Monday in October. 
At the next term thereafter judgment by default was ren- 
dered, canceling certain trust deeds held and claimed by 
defendants upon the property of plaintiff, and enjoining 
the defendants from issuing any bonds or obligations in 
the name of the company, and for costs of suit. 

July 10, 1873, Stephenson and Grubbs filed petition for 
writ of error against the ** Texas and Pacific Railway Com- 
pany,” which company was alleged to be the owner of the 
franchise held by the plaintiff, and privy in interest thereto 
in the matters in suit. The defendant in error was alleged 
to be non-resident, and service was had 10th July, 1873, 
on William Steadman and James Turner, attorneys, and 
A. T. Smith, local treasurer of the Texas and Pacifie Rail- 
way Company. 

The transcript was filed 18th November, 1873. Decem- 
ber 16, 1873, was filed an agreement, signed by Wm. Sted- 
man, attorney for defendant in error, and Robertson & 
Herndon, for plaintiff in error, placing the case “to the 
heel of the assignment of the present term, ending on 16th 
February, 1874.” 

May 23, 1874, was filed by same attorneys an agreement 
that the “case be transferred to the branch at Tyler, to the 
October term, 1874.” 

October 5, 1874, defendant in error filed a motion to dis- 
miss the writ of error, because the original plaintiff was 
not made a party to the writ, and because parties were 
made who were strangers to the suit, &c. 

A sufficient statement of the case appears in the opinion. 
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Robertson & Herndon, for plaintiff in error. 
Stedman § Sexton, for defendant in error. 


Moore, Assocrate Justice.—The petition for the writ 
of error shows that the counsel by whom it was drawn, 
owing to the unusual circumstances of the case, labored 
under great embarrassment in determining upon the proper 
course of proceeding to secure a review of the judgment. 
To guard against any mistake, either in respect to the 
parties to the writ or its proper service, they have encum- 
bered the record with impertinent averments and irrele- 
vant and unnecessary matter. 

The common-law strictness and regularity of proceeding 
in writs of error has never been observed or required in 
this court. When the practice is in conformity to the 
common law, the writ may be quashed on motion on its 
return to the appellate court; and if this is not done after 
errors are assigned, the parties to the writ demur or plead 
to issue, as in an original action. With us the motion to 
quash, serves the purpose of the motion and demurrer 
under the common law. And, instead of reaching an issue 
by regular course of pleading, it is made, in our practice, 
by an implied traverse of the assignment of errors. 

It is the logical result of this difference, in the course of 
proceeding in our courts, from that where the strictness 
and regularity of the common law prevails that many de- 
fects which would be fatal to the writ, when it is observed, 
are not regarded as absolutely essential with us. And 
hence it has been held that mere surplusage, or even the 
joinder of an improper party in the petition, may be dis- 
regarded, or the irregularity cured, without the absolute 
dismissal of the writ. Defects or omissions in the petition 
are obviated and supplied by the citation; and the cita- 
tion may be corrected or aided by the averments of the 
petition. (12 Tex., 38; 16 Tex., 523; 8 Ala., 273; 9 Ala., 
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731; 33 Tex., 198; 5 Tex., 566; 35 Tex., 657; 38 Tex., 
513; 29 Tex., 88.) a aad 

But although great freedom and liberality has always 
been allowed in our practice in bringing cases into this 
court for review, it is mainly in respect to the form and 
manner of getting the judgment and parties before the 
court that there is any material difference in our practice 
and that under the common law. Hence, while improper 
and unnecessary parties may not absolutely require the 
dismissal of the case, if such as are necessary are properly 
before the court, and the judgment is properly described in 
the petition and citation in error, and a valid and sufficient 
bond has been executed to the proper parties, it is, never- 
theless, as essential with us as at common law to the valid- 
ity of the writ that it is brought by and against the parties 
to the record or their privies. If, therefore, the plaintiff in 
the court below has not been made a party to the writ, and 
the defendant in error, as is insisted, is in fact a stranger 
to the record, the motion to dismiss the writ should be 
granted. 

But is the objection maintained by the record, and the 
evidence explanatory of it, presented in support of our 
jurisdiction, on the hearing of the motion to dismiss? The 
suit was brought and the judgment was recovered in the 
District Court by the Southern Pacific Railroad Company, 
a body corporate under a charter from the State of Texas. 
While it appears from the petition for the writ of error, 
stripping it of all impertinent and unnecessary averments, 
“The Texas and Pacific Railway Company” is made the 
defendant in error, unquestionably, then, if ‘*The Texas 
and Pacific Railway Company” is not, in a legal sense, 
and for the purposes of this writ, at least, the same corpo- 
ration, though now called by a different name, in whose 
behalf the judgment was rendered, or it is not in contem- 
plation of law in such privity with it as to stand in place 
of and be dealt with as its lawful successor and ‘represent- 
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ative, the writ is improperly brought, and should be dis- 
missed. . 

The petition for the writ of error alleges that the South- 
ern Pacific Railroad Company has been merged in and 
consolidated with the Texas and Pacific Railway Company; 
and the truth of averment is satisfactorily proved with suf- 
ficient certainty for the purposes of this writ by statutes of 
the State of Texas which were exhibited to us as evidence 
in support of our jurisdiction. (Const., art. V, sec. 3.) 

In “An act to encourage a speedy construction of a rail- 
way through the State of Texas to the Pacific ocean,” 
passed May 24, 1871, it is, among other matters, enacted 
“that all the rights, benefits, and privileges granted and 
intended to be secured by said act to the Southern Pacific 
Railroad Company and to the Southern Transcontinental 
Railway Company shall pass to and vest in the Texas 
Pacific Railway Company, * * * * * whenever said 
Southern Pacific Railroad Company and said Southern 
Transcontinental Railway Company shall be consolidated 
with said Texas Pacific Railway Company.” And anthor- 
ity is expressly given in said act for the consolidation of 
said companies, in such lawful terms and conditions as 
‘should be agreed upon by said companies and ratified by 
a majority of the stockholders of each of said corporations 
so consolidated. 

An‘ by “An act to define the rights of the Texas and 
Pacific Railway Company within the State of Texas, in 
order to encourage the speedy construction of a railway 
through the State of Texas to the Pacific ocean,” passed 
May 2d, 1873, after reciting the authority given for the 
consolidation of said companies by said act of May 24th, 
1871, it is said: “ Whereas it appears from documentary 
evidence on file in the office of the Secretary of State of 
the State of Texas, that such consolidation has been ef- 
fected,” &. And, among other things enacted by said 
law for the benefit of said Texas and Pacific Railway 
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Company, it is also declared as follows: “And the said 
Texas and Pacific Railway Company, as the successor of 
the Southern Pacific Railroad Company,‘a corporation of 
the State of Texas, shall construct,” &e. 

There is nothing in the record or in the evidence sub- 
mitted with the motion to dismiss, for the purpose of en- 
abling us to ascertain the facts for the proper exercise of 
our jurisdiction, by which we are informed of the terms 
upon which said companies were consolidated. In the 
absence of any such information, we think the inference is 
fully warranted, that from the consolidation thus effected 
by authority of the State of Texas, there exists a consoli- 
dated Texas corporation, known by law of this State as the 
Texas and Pacific Railway Company, in which is vested 
all the rights, powers, and privileges to which the South- 
ern Pacific Railroad Company was entitled previous to 
said consolidation, and that the corporate existence of the 
Southern Pacific Railroad Company has been merged in 
and is now represented by said Texas and Pacific Railway 
Company; that the charter of the Southern Pacific Rail- 
road Company is neither lapsed, forfeited, annulled, or 
surrendered, but still exists in its full force and vigor; 
these rights, privileges, and franchises being exercised to 
the extent and in the manner agreed and stipulated by the 
terms of their consolidation by the corporate organization 
and name of the Texas and Pacific Railway Company. 
If the entire corporate existence of the Southern Pacific 
Railroad Company is not merged in the Texas and Pacific 
Railway Company by the consolidation of these compa- 
nies, it certainly devolved upon the party moving to dis- 
miss the writ to rebut this presumption, plainly inferable 
from the acts of the Legislature, under and by virtue of 
which this company exercises aud enjoys the franchises 
and privileges conferred upon it by the State of Texas, 
and is entitled to be kuown and recognized as a Texas 
corporation. But no effort to rebut this presumption has 
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been made, either by showing the terms of consolidation 
agreed to by said companies, or proof of the continued 
separate corporate existence of the Southern Pacific Rail- 
road Company subsequent to said consolidation. From 
these premises, we think, it clearly follows that the de- 
fendant in error is not, as is insisted, a stranger to the 
record, but is, in fact, the party in whose favor the judg- 
ment stands, and against whom alone the writ of error 
ean be prosecuted. (Paine v. Lake Erie and Louisville 
R. R. Co., 31 Ind., 283; The Indianapolis, Cincinnati and 
Lafayette R. R. Co. v. Jones, 29 Ind., 465; Racine and 
Mississippi R. Co. v. The Farmers’ Loan and Trust Co., 
49 Ill., 8331; Ohio and Mississippi R. R. Co. v. Wheeler, 1 
Black, 286; Commonwealth v. Atlantic and Great Western 
R. R. Co., 53 Pa. St., 9; 21 Ill., 451; 25 Ill., 353; Phila- 
delphia, &c., R. R. Co. v. Howard, 13 How., 309; Mosier v. 
Hilton, 15 Barb., 657.) 

The citation in error was not properly served. The de- 
fendant in error cannot be regarded as fa foreign corpora- 
tion, or in a legal sense as absent from or a non-resident 
of the State. The service of the citation upon the attor- 
neys of record was, therefore, unwarranted and improper; 
nor was that upon the officer, discriminated in the return 
of the sheriff as “ the local treasurer,” authorized by the 
statute. (Pas. Dig., art. 4888.) 

But the want of proper service of the citation in error 


was obviated by the voluntary appearance of the defend- 


ant, as shown by the agreements for continuance and re- 
moval of the case from the Austin branch of the court, to 
which it was returned, to that at Tyler, where the motion 
to dismiss was first made. It may be also added that the 


‘objection to the service of the citation was not presented 


within the time prescribed by the rule of the court in ref- 
erence to exceptions of this character. 
The other grounds assigned in the motion to dismiss 
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need no special consideration. All of them are in effect 
disposed of by what has been already said. 

The motion to dismiss the writ of error is overruled. 

The fourth assignment of errors is the only one which 
it is necessary for us to consider for the proper disposal of 
the case. The plaintiff in error was alleged, in the peti- 
tion filed in the District Court, to be a non-resident of the 
State. He was cited by publication to appear and answer 
the petition. No appearance, however, was made for him, 
and a judgment by default was rendered against him at 
the second term of the court after the institution of the 
suit. When service is had by publication, the citation, says 
the statute, ‘“‘ shall be published in some newspaper * * * 
for four weeks previous to the return day of the same.” 
The record shows that the citation issued on the sixth of 
September, 1871. The next ensuing term thereafter of 
the District Court of Harrison county, as is judicially 
known by us, commenced its session on Monday, the sec- 
ond day of October, 1871. It is obvious, therefore, that 
twenty-eight days did not intervene between the issuing of 
the citation and its return day. Consequently it was im- 
possible for the citation to have been published four weeks, 
as required by law, so as to have been returnable at that 
term of the court, and thereby put the defendant in de- 
fault on his fuilure to appear and answer to the action at 
the next succeeding term. The publication of the citation 
in four issues of a weekly paper previous to the return 
day, as seems to be supposed to be sufficient by counsel 
for defendant in error, is not a compliance with the stat- 
ute. When a judgment is asked in an ex parte proceed- 
ing, based on service by publication, there must be a strict 
observance of all essential requirements of the law author- 
izing it. (Hill v. Faison, 27 Tex., 431.) 

The judgment is reversed and the cause remanded to 
the District Court. 
REVERSED AND REMANDED. 
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T. T. GamMaae v. Moore & Moore. 


1. MISTAKE IN WRITTEN CONTRACT.—Where an agreement to pay a 

sum in gold is reduced to writing, but by mistake the word ‘* gold”? 

' is not written in the contract, the instrument may be reformed to 
correspond with the real contract, and a decree may be rendered 
thereon accordingly. 

2. PRESUMPTION IN FAVOR OF VERDICT.—On a suggestion of delay, 
when there is no statement of facts, nor averment in the petition as 
to the date of a contract on which the plaintiff below recovered, the 
contract will be presumed to have been executed under a statute 
which would permit the verdict to stand, and not under a statute 
repealing the former law, and which might defeat the verdict. 

Error from Anderson. Tried below before the Hon 

John G. Scott. 


Long § Long, for plaintiff in error. 
Reagan § Greenwood, for defendants in error. 


Rozerts, Curer Justice.—This was a suit on a note and 
for mechanics’ lien, in which plaintiffs below obtained a 
judgment for both, as prayed for in their petition. 

There is no statement of facts in the transcript, although 
there was a trial by a jury, after answer of defendant 
below contesting the claim of plaintiff, particularly on two 
points, that the judgment should not be rendered for gold, 
and that plaintiffs below had no right to the mechanics’ lien. 

The defendants in error having suggested delay, and 
thereby opened the record for the consideration of any 
substantial errors therein, upon investigation it is con- 
cluded that the only question in the case, in the absence 
of a statement of facts, is, will the petition sustain the ver- 
dict of the jury, supposing, as we must, that all the facts, 
well pleaded in it, were proved on the trial. 

The note is given for “dollars,” executed on the 24th 
day of April, 1872. ‘The petition alleges that the note 
was given for the balance due upon the completion of 
** Maxa Hall,” in the town of Palestine, under a contract in 
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writing previously made by them as master mechanics, for 
which they were to furnish the materials for the building 
and do work for the defendant below, T. T. Gammage, 
and that by mistake in drawing the note the word “ gold,” 
in connection with the word dollars, was left out, and 
that the contract for said building was in writing, and 
stipulated that the amount contracted to be paid for said 
building was therein contracted to be paid in gold. 

It is a common doctrine in equity, that where there is a 
mistake made in drawing an instrument embodying a 
contract, such mistake may be alleged, and, if satisfacto- 
rily established by evidence, the instrument may be re- 
formed to correspond with the real contract, and a decree 
may be rendered thereon accordingly. 

Therefore, on this point there is noerror. The petition 
shows that the note for said balance was executed on the 
sith day of April, 1872, and that the contract for the 
building of said house was in writing, and executed before 
that time, but when, or how long before, is not stated. 
It also states the work was done and materials furnished 
in the last part of the year 1871, and the first part of 1872, 
being completed at the date of the note, 24th of April, 
1872, and that the building contract, though in writing, 
was not recorded, being left in the hands of the defendant 
below, and gives him notice to produce it on the trial. 

The defendant below files, as an exhibit to his answer, 
what purports to be a building contract, signed by T. T. 
Gammage alone, which is dated the 14th day of Decem- 
per, 1871, which appears in the record. This answer was 
denied, and replied to by the plaintiffs below. And, in 
the absence of a statement of facts, we have no authority 
for regarding this as the contract in writing, which we 
must, from the finding in the verdict of the jury, presume 
the plaintiffs below did establish in evidence on the trial 
in support of the allegations of their petition. 

This court is asked by plaintiff in error to regard that 
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exhibit of his as the building contract referred to in the 
plaintiff’s petition, and as it is dated after the passage of 
the last law on the subject of mechanics’ lien, which wert 
into operation on the 17th day of November, 1871, it is 
contended that it could not have created a lien under that 
law unless it had been recorded, although under the law, 
as it stood before that, it might have created a lien as 
between the parties by being reduced to writing, without 
out being recorded. 

The objection to this position is, as before stated, that 
we cannot regard this exhibit as the contract referred to 
in the plaintiff’s petition, it having been denied, and there 
being no statement of facts. And if we were prepared 
now to decide that, under the last law on the subject of 
mechanics’ liens, recording was necessary to fix the lien as 
between the parties, which we do not decide, still the 
question would remain, that as the verdict requires us to 
presume that a contract was proved upon which it was 
founded, and the allegation of the petition, from its gen- 
eral and indefinite character, would admit proof of a con- 
tract executed’ before the passage of the last lien law, as 
well us after it, shall we not rather presume that it was 
shown to have been made under the former law, which 
would support the verdict, than under the last law that 
might defeat it? We think so; and, therefore, it is not 
necessary now to decide whether or not, under the last 
lien law, the contract should be recorded to fix the lien as 
between the parties to the contract. (See lien laws, Pas. 
Dig., arts. 4592, 7112.) 

Having examined and re-examined this case repeatedly, 
we conclude that, under a strictly legal view of it, the 
record presents no such error as we are authorized to re- 
cognize as sufficient for its reversal. 

ITad the defendant below specially excepted to the peti- 
tion for want of definiteness in stating the time at which 
the building contract was entered into, and the petition 
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had been amended in that respect, so as to show that it was 
made after the passage of the last lien law (17th November, 
1871), then the question of the construction of that law would 
have been fairly presented. This was not done. 

The judgment is, therefore, affirmed, without damages. 


Affirmed. 





J. R. Eason v. Isapore Locnerer. 


1. Promissory NoTE—PARTIES—OFFSET. The payee of a note, who as- 
signed the same to avoid the payment of debts, indorsed upon it at the 
time of the assignment a credit for an amount agreed to have been due 
from the payee to the assignee. Upon the assignment,ina suit by such 
assignee, held, 

ist. That the assignee having by virture of the assignment the legal 
title to the note, could maintain a suit in his own namé thereon, and 
upon recovery could retain as his own the amount of the credit, and 
hold the balance in trust as the property of the original payee. , 

2d. That the maker could offset any valida claim held against the 
original payee to extent of the balance over and above the credit in- 
dorsed. 

3d. Even if the credit indorsed was a fictitious and not a real trans- 
action, the assignee could stil! sue on the note, for the benefit of the 
payee or for his own benefit, and in such case the maker can offset 
any valid claim against the original payee to the full amount of the 
note. If the offset established is for a less amount than the note and 
interest, then the assignee is entitled to judgment for the overplus. 

2. Promissory NoTE—CHARGE OF CouRT. In such a case the jury pro- 
pounded the following question to the Court: ‘To the Judge :—If your 
‘* Honor please, the jury would like to know, in case they find that the 
** note is not A’s (the plaintiff and assignee), can they find for B (the orig- 
“jnal payee).—Jury.” Held, That it was error not to instruct to the 
effect that if B had the right to recover any thing had he been the 
plaintiff, A, his assignee, was entitled to recover for him whatever he 
might have recovered for himself, and that without reference to 
whether the assignment of the note was based on a valuable considera- 
tion or not. 


Arrrat from Victoria, tried below before the Hon. T. C. 
Barden. 


Prior to the war, and up to September, 1862, Ragland and 
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Coller were partners in mercantile business, and owned a store- 
house and lot in Victoria. About September, 1868, they 
closed up their business, sold out their remnant of goods, and 
divided their notes and accounts, but continued to own the 
storehouse and Jot in common. 

In August, 1866, Coller negotiated the purchase of Rag- 
Jand’s interest in this storehouse property, at the price of 
two thousand five hundred dollars, specie. Thirteen hun- 
dred dollars were paid about the time of the purchase, and for 
the balance the note sued on was given. Ragland and Coller 
conveyed to Locherer, and. the note for the unpaid balance of 
the purchase money was executed by Locherer and Coller. 
Coller immediately took actual possession of the storeliouse, 
converted the upper story into a dwelling-house, and moved in 
with his family. The evidence conduced to show that the pur- 
chase of Ragland’s interest was for Coller’s benefit, and that 
if Locherer had any interest it was simply to hold the title as 
a security for money previously advanced to Coller, who was 
his step-son. 

The note was executed and dated August 3d, 1866, and was 
payable to Ragland, or bearer, six months after date. On the 
17th of August, Ragland assigned and transferred the note to 
Eason, the plaintiff, 

This was a suit by Eason to collect the note, and for that 
purpose to enforce the vendor’s lien. 

Coller, having gone into bankruptcy, was not sued. 

Various matters were alleged by way of defense. One was 
that the transfer of the note by Ragland to Eason was not for 
a valuable consideration, but was merely colorable, and was in- 
tended to hinder and delay creditors. Another was that the 
property had been sold by the sheriff upon execution against 
Ragland & Coller, and that thereby Ragland’s covenant of 
warranty was broken, and the consideration of the note had 
failed. But the evidence conduced to show that only about 
four hundred dollars currency was due upon the execution ; 
that Coller who managed business for himself and Locherer, 
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and who was one of the grantors and warrantors in the deed, 
willingly permitted the property to be sold, and procured it to 
be bought in for his own use and benefit, and continued to 
occupy it as before. 

Defendant also pleaded several amounts in set-off and re- 
convention. Among these was the sum of two hundred and 
sixty-seven dollars, and seventy-four cents, the amount of an 
open account against Ragland, accrued after the execution of 
the note. The main item of set-off was the sum of one thou- 
sand seven hundred and forty-four dollars and fifty-four cents, 
claimed to have been due from Ragland to Coller, and which, 
according to the paper filed, purported to have been transferred 
by Coller to Locherer on the 6th day of August, 1866. The 
greater part of this claim was based on an alleged balance 
against Ragland on the partnership books, in 1862, which the 
plaintiff alleged was a balance due in confederate money, and 
which had been settled before the execution of the note sued on. 

In regard to the transfer of the note to Eason, the evidence 
was to the effect that Ragland took the note, with other claims, 
to Eason, and said he wished to transfer them to him; that he 
wished to ward off some creditors, whose claims he did not 
consider just, until he could effect a compromise with them. 
That, at the same time, he mentioned to Eason that he owed 
him for board of himself and family, ant that he wished Eason 
to pay himself out of the claims. That all the claims, except 
this note, either proved worthless, or were afterwards returned 
to Ragland. Eason’s claim for board was about six hundred 
dollars, and he receipted for it when he received the transfer 
of the claims. 

After the retirement of the jury, they sent into court the 
following inquiry: 

“ To the Judge: If your Honor please, the jury would like 
“to know, in case they find the note is not Eason’s, can the 
‘ jury find for Ragland?” 

Whereupon the court had the jury brought in, and instructed 
them as follows: 
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“Gentlemen of the Jury: In response to your inquiry 
whether, in case you find the note is not Eason’s, you can 
find for Ragland, you are instructed that James N. Ragland, 
“the indorser of the note, is not a party to this suit, so that 
“ the question for you to determine is, whether the plaintiff, 
Eason, is entitled to recover. If he is not entitled to recover 
on the note, then the finding of the jury should be in favor 
‘‘ of the defendant.” 

There was a verdict and judgment for the defendant, from 
which the plaintiff appealed. 


“ 


“ 


se 


we 


Glass & Callender, for appellants, cited Thompson v. Cart- 


> ny 


wright, 1 Texas, 87; ‘Barnett v. Logue, 29 Texas, 282. 
Philips, Lackey & Stayton, for appellee. 


Roserts, ©. J. This is an action by Eason against Loch- 
erer, on a note assigned to Eason by Ragland before its 
maturity, to pay Eason a board bill, in amount less than the 


‘note, which Eason, being a relative of Ragland, did not demand 


payment of, but which Ragland insisted on paying, and which 
board bill was receipted upon the delivery of the note. It is 
shown that Ragland placed this note, with other claims, in the 
hands of Eason, in anticipation of debts coming against him, 
that he did not wish to pay, of which Eason was informed at 
the time. There is no evidence that Eason knew of any offset 
against the note, nor that Ragland made the assignment of the 
note to Eason before it was due, to avoid or prevent any offset 
or defense to it. If this was an earnest and real transaction 
between Ragland and Eason, as to the payment for the board, 
the assignment vested in Eason the legal title to the note, and 
the right to sue in his own name, and upon recovery to retain 
the amount of his board bill as agreed on, as his own property, 
and to hold and retain the balance recovered as the property 
in trust for Ragland. And in such event, Locherer could off- 
set any valid claim which he had against Ragland, to the 
extent of such balance over and above the said board bill. 


























1875. Eason v. LOCHERER. 177 





Opinion of the Court. 





3ut if the settlement of the matter about the board was not 
a real and earnest transaction, still the assignment of the note 
vested in Eason the legal title to the note, and the right to sue 
in his own name for the recovery of the amount due thereon, 
for the benefit of Ragland, or for his own benefit, if Ragland 
should choose to let him keep it, or if it was so tainted with 
fraud, as a fraudulent conveyance, as that Ragland had lost the 
right to reclaim it. 

And in such event, Locherer would have the right to offset 
any valid claim which he had against Ragland, to the full 
amount of the note sued on, if he established his claim to that 
amount, thereby defeating Eason’s action, and if Locherer’s 
claim was established for a less amount than the note ‘and in- 
terest thereon, then Eason would be entitled to recover the 
overplus. 

Such are the rules pertaining to the plaintiffs right of action 
on the note. 

The offsets of Locherer were open accounts, claimed to be 
due from Ragland to him. One was an account contracted 
with Locherer by Ragland, after the note was given and trans- 
ferred to Eason ; cne was a debt claimed to be due from Rag- 
land to Coller, as a balance upon a settlement of the partnership 
business of Ragland & Coller in 1862, lohg before the note 
was executed by Coller & Locherer in part payment of the 
house and lot deeded by Ragland & Coller to Locherer; and an- 
other was a debt, claimed to be due to Coller from Ragland, for 
sums of money paid by Coller to the creditors of the firm of Rag- 
land & Coller, after the note was given; both of these ac- 
counts, claimed to be due to Coller from [agland, - were 
alleged to be assigned by Coller to his step-father, Locherer, 
before suit was brought on the note, for the purpose of offset- 
ting them against the note. They were transferred to Loch- 
erer, as well as the house and lot, which was valued at five 
thousand dollars (as is alleged), to secure Locherer in a debt 
of about two thousand dollars for money advanced and board 
furnished to Coller by Locherer. The evidence shows that 
12 
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Locherer knew very little about these transactions, having left it 
all to be managed by his step-son, Coller, who took possession 
of the house and lot, when the note was given in 1866, and has 
had the entire use of it ever since. Coller became a bankrupt 
in 1868, and though a joint maker with Locherer, was not sued 
in this action. Another offset claimed was, in the loss of the 
house and lot, deeded with full warranty of title from Ragland 
& Coller to Locherer, by its being sold and bought by Coffe, 
under an execution against Ragland & Coller, founded on a 
judgment, that constituted a lien at the time of the execution 
of the deed and note. The evidence shows that Coffe bought 
in the lot at a- very reduced price for Coller. 

The validity of these defenses depends upon the construc- 
tion to be put upon the facts, and the presumptions reasonably 
deducible from them. 

As to the first-named account, due from Ragland directly to 
Locherer, there seems to be no controversy. 

As to the balance, upon the settlement of the partnership in 
1862, the questions are, was it a balance due in Confederate 
money, and if so, what was it worth; and was it not regarded 
as closed and settled when Coller & Locherer gave their note to 
Ragland in part payment for his half interest in the house and 
lot in 1866, which Was the last piece of property belonging to 
the firm of Ragland & Coller, the object of said sale being to 
divide the value of the same, their other joint effects hav- 
ing been divided when they dissolved their partnership 
and quit business in 1862? If so, it would not be a valid 
offset. 

As to the partnership debts paid by Coller after giving the 
note, including the judgment under which Coffe bought in 
the house and lot for Coller, the questions are, jirst, is not 
Locherer holding the legal title to the house and lot for the 
benefit of Coller? and second, was not the sale of the half-in- 
terest of the same from Ragland to Coller intended to be a finai 
settlement, and division of their partnership interests in all 
respects, both parties having equal knowledge of the lien, and 
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other outstanding liabilities of the firm? If so, they would 
not be valia offsets. 

If, however, it were shown that this note was given as an 
isolated transaction, and not as a final settlement between 
Coller & Ragland, or although it was a final settlement, if by 
mistake these matters of indebtedness were left out, and not by 
design, they would be valid offsets to the extent of Ragland’s 
equitable interest in the note. 

Such are the rules pertaining to the matters in defense. 

The evidence tends strongly to establish, that both Ragland 
and Coller had put their property out of their hands, and that 
they are the real parties in interest in this suit, which is being 
carried on for them by proxy, through Eason on one side, and 
Locherer on the other, both of whom were acting under a pre- 
tended claim, based upon a pretended and not a real consider- 
ation. 

The jury, it may be, seeking to penetrate the maze of 
fiction in which the case was involved, in order to reach a 
starting-point of solid reality, within their comprehension, 
propounded the question to the Court, as follows : 

“ To the Judge: Tf your honor please, the jury would like 
“to know, in case they find the note is not Eason’s, can the 
“jury find for Ragland ? 

“ Jury.” 

To which the Judge responded as follows: 

“ Gentlemen of the Jury: In response to your inquiry 
“ whether,‘ in case you find the note is not Eason’s, you can 
“find for Ragland,’ 

“ You are instructed that James N. Ragland, the indorser of 
“the note, is not a party to this suit. Sothat the question you 
‘are to determine is, whether the plaintiff Eason is entitled to 
“recover ; if he is not entitled to recover on the note, then the 
“finding of the jury should be in favor of the defendant.” 

Whereupon the jury found a verdict for the defendant. 

This charge was well calculated to mislead the jury. For if 
Ragland had the right to recover anything ou this note, if 
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he had been the plaintiff, then, he having assigned the note 
to Eason, Eason was entitled to recover for him whatever he, 
Ragland, would have, as plaintiff, recovered for himself. That 
was the legal effect of the assignment of the note, whether it 
was based upon a valuable consideration or not, so far as the 
defendant was concerned, and the jury should have been so in- 
structed in response to their question. The assignment of the 


‘ or in the evi- 


10 
5 


note was not contested either in the pleadir 
dence, and therefore it was legally impossible for the jury to 
find, as by their question they supposed they could, that “ the 
“note is not Easons,” for the purposes of this suit, so far as the 
defendant was concerned. This illegal assumption, involved 
in the question of the jury, was not corrected, but rather con- 
firmed by the answer of the judge. 

3elieving that this charge in response to the question was 
sufficient to mislead the jury from the real, to an immaterial 
issue, upon which the case was made to depend, we think it a 
good ground for a reversal of the judgment. 

Judgment reversed and cause remanded, 


Reversed and remanded. 





L. Nicnoras v. H. H. Hester ann R. S. Crawrorp. 


JUDGMENT LiEN. The Act of Nov. 9th, 1866 (Pas. Dig., Art. 7005), gave a 
lien from the date of its passage, upon the land of the judgment debtor, 
liable to execution, situate in the county where the judgment was ren 
dered, if executions had issued upon it to prevent it from becoming 
dormant. 


Apprat from De Witt. Tried below before the Hon. D. 
D. Claiborne. 


H, Clay Pleasants, for appellant, citea 1 Kent, 514; But- 
ler v. Dunnigan, 19 Tex., 565, 


W. &. Friend, for appellee. 
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Roserts, C. J. KR. §. Crawford bought one hundred 
acres of land from H. H. Hester in 1868, when there was, 
and had been since 1860, a subsisting judgment in the District 
Court of De Witt county against H. H. Hester in favor of 
Nicholas’ intestate Edwin Bass, during all which time Hester 
had owned said land as part of a larger tract. The judgment 
had not been recorded in the Clerk’s office of said county for 
the purpose of securing a lien in accordance with the Act of 
1860, which was in force when the judgment was rendered. 
In 1866 (9th Nov.) an act was passed which prescribed that 
“‘ whenever final judgments shall be rendered by any court of 
“record of this State, such judgment shall be a lien on all real 
“estate of the judgment debtor situate in the county where the 
“judgment is rendered from the date of the judgment,” ete., 
Pas. Dig., Art. 7005. 

The question in this case is, does this statute have the effect 
of giving to Bass’s judgment a lien from the date of the passage 
of the act in 1866, upon the land of Hester, then belonging to 
him, liable to execution and situated in the County of De- 
witt, where the judgment had been rendered in September, 
1860, the same being a subsisting judgment upon which execu- 
tions had been previously issued so as to prevent it from being 
dormant. 

We are of opinion that it did. This was directly decided in 
the case of Muore v. Letchford, and the elaborate arguments in 
the opinions of the court, and in the brief of counsel in that 
case supersede the necessity of any further discussion thereon. 
35 Texas Reports, 185. 

There is therefore error in the court below, in the ruling 
ipon the exceptions of defendants, and in not granting a new 
trial. 

Judgment reversed and cause remanded. 

Reversed and remanded. 
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W.J. Crayton v. W. H. Moora. 


1, SEQUESTRATION BOND. SEAL. The Act of February 2d, 1858, which 
provides for dispensing with the use of scrawis and seals, was intended 
to embrace every instrument in the execution of which scrawls or 
seals had been before that time used. 


Arprat from Wharton. Tried below before the Hon. Wm. 
H. Burkhart. 


Peticolas & Franks for appellant. 
Geo. Quinan for appellee. 


Reeves, J. This suit was brought by appellant to recover 
twelve hundred bushels of corn or its value, alleged to be 
six hundred dollars, and one ox wagon or its value, averred 
to be one hundred and fifty dollars, praying for a writ of 
sequestration. The sequestration bond is without seals to 
the signatures of the parties signing the same, and on that 
ground the writ of sequestration was quashed on defendant’s 
motion. This ruling of the Court is the only error assigned 
by appellant. 

The judgment of the Court, after reciting that the sequestra- 
tion bond was quashed for want of a seal, recites that “the 
“cause then came on for trial, and the matters as well of fact. as 
“of law having been submitted to the Court, and plaintiff pro- 
“ducing no evidence to sustain his claim, it is adjudged and 
“decreed by the Court that the defendant go hence without 
“day,” etc. Appellant contends that this judgment is the 
equivalent of a nonsuit taken by plaintiff with notice of a mo- 
tion to set aside. We think not. There is no motion for a 
new trial and no attempt was made to establish a meritorious 
cause of action; nor is it made to appear that the plaintiff 
would be able to prove his claim to the property on another 
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trial. The record discloses no reason why the plaintiff did 
not take a nonsuit, if that was his object, or why he failed to 
introduce some proof of his right to the property after the 
cause had been submitted for trial, or failing in that why he 
did not make it appear that he had merits in his case, and seek 
another trial for the purpose of sustaining by proof his claim to 
the property, showing in what his proofs consisted. 

As the case is presented by the record there is nothing to 
warrant the conclusion that appellant has been injured by the 
judgment of which he complains, and it is affirmed without re- 
gard to the ruling of the Court that the sequestration bond 
was defective for want of a seal. Appellant is not in a posi- 
tion to avail himself of the only error assigned for the reversal 
of the judgment. 

It is deemed proper to remark, to avoid misapprehension 
hereafter, that the case of Foster and others against Champlin 
& Co., 29 Texas, 22, expresses the views we entertain on the 
question raised by the assignment whether a sequestration 
bond is sufficient without a seal. Referring to the Act of Feb- 
ruary 2d, 1858, dispensing with the use of scrolls and seals, 
excepting such contracts, etc., as are made by corporations, the 
Court said: “This statute was evidently intended to embrace 
‘every instrument in the execution of which seals or scrolls had 
“been before that time used.” The language here used in ref- 
erence to an appeal bond without a seal, applies with equal 
force to a sequestration bond. But on the grounds before 
stated the judgment is affirmed. 


Affirmed. 





James Boypen v. Joun MoCranr. 


1 SERVICE OF PROcEss.—-There is no provision of law which can authorize 
a special constable to execute process issuing from the District Court. 

Error from Nueces. Tried below before the Hon. T. C. 

Barden. 
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Davis & Murphy, for Defendant in Error. 


Devine, J.—Judgment by default was entered against plaint- 
iff in error, and in favor of McClane, in June 1873, in the 
District Court in Nueces County. 

The plaintiff in error seeks a reversal of the judgment, on 
the following ground 


Dd. 

“1. That no legal service was had upon him, of the citation, 
as required by law.” 

“2. The citation was served by a person purporting to be 
a ‘special constable of precinct No. 1, of Nueces County,’ 
“‘when no such office as ‘ special constable’ for the purpose of 
“serving citations in general, is known to, or provided for 


“ce 


“by the law; and in rendering judgment upon such service 
“by default, the court erred.” 

3. That a special constable has no power to make service of 
“civil process, from the District Court, and in rendering judg- 
“ment on such service, the court erred.” 

The citation was directed “ To the sheriff or any constable 
“of Nueces County.” 

The return of service is, “Came to hand, January Ist, 1873, 
“and executed on the second day of same month, by deliver- 
“ing tothe within named defendant, James Boyden, in person, 


“a certified copy of petition and true copy of citation. 


- Jos. E. 


* Special constable, Precinct 


Frrzmmons, 
No. 1, Nueces Co., Texas,’ 
* Corpus Christi, Texas.” 
A special constable may be appointed in cases of emer- 
gency by any justice of the peace (Art. 6312, 2d Vol. Pas. 
Dig.); such person can execute any process civil or criminal. 
No power is given, however, for such constable to serve cita- 
tions or execute process in civil causes pending in the District 
Courts. When the office of sheriff is vacant, or when the sheriff 
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is a party to, or interested in any suit pending in the courts 
of this county, or where an affidavit shall be filed with the 
clerk of the court of the partiality, prejudice, consanguinity, 
or affinity of the sheriff of the county where suit is brought, or to 
be brought, the clerk may issue and direct the process to any 
constable of the county, who shall serve the same in like 
manner as the sheriff should do (Pas. Dig., 995 and 996). 
Under sections 18 and 21 of article 5 of the constitution, 
any constable of the county is authorized to exectite any proc- 
ess where the sheriff is from any cause incompetent to exe- 
cute the same. There is nothing however in either of the 
statutes, or sections of the constitution referred to, that can be 
construed as authorizing a person styling himself a special 
constable to execute civil process issuing from the District 
Court. 

The service not being made by an officer authorized by 
the law, the judgment is reversed, and cause is remanded. 


teversed and remanded. 





W. Armstrone v. W. M. Parcuman et al. 


1. WacER on Horse Racrne.—In an action to recover of a stakeholder 
property placed in his hands as a wager on a horse-race, the terms of 
which were reduced to writing, in the absence of allegation and 
proof that the rules of the turf entered in and formed part of the con- 
tract to run the race, it is error to instruct the jary that the decision of 
the parties selected to witness the race and announce their conclusion 
on the relative speed of the horses is conclusive as to the question 
whether the race had been fair and as had been stipulated betweerf the 
parties; the question of fairness should have been left tothe jury. 

2 Runes or THE TuRF.—The court will not take notice of the rules of the 
turf without allegation and proof. 


Aprrat from Bee. Tried below before Hon. D. D. Clai- 
borne. 
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J. Payne, for appellant, cited Bailes v. Williams, 15 
Texas, 318; Kirkland v. Randon, 8 Texas, 10; McElroy », 
Carmichael, 6 Texas, 454; Reynolds v. Williams, 4 McCord, 
211; 2 Wills, 309; 1 Texas, 312; Chamblee v. Tarbox, 27 
Texas, 146; Bailey v. Mills, 27 Texas, 438; Rogers v. Brodnax, 
24 Texas, 543: Spence v. Onstott, 3 Texas, 147; Chandler v, 
Fulton, 10 Texas, 2; Lee v. Hamilton, 12 Texas, 413. 


Moorr, J.—This-was an action to recover from the stake- 
holder money and property’ placed in his hands as a wager 
upon a horse-race, upon the ground that the race upon which 
it had been wagered had not been fairly run, in accordance 
with the terms of said wager. 

Contracts or agreements for wagers on horse-races, as has 
been frequently said by this court, are not illegal at common 
law, and as they are not prohibited by statute, they are, there- 
fore, excluded from the general class of gaming contracts, and, 
when fair, and without taint of fraud or deceit in their fulfill- 
ment, they may be maintained and enforced as any other valid 
contract. (Kirkland v. Randon, 8 Texas, 10; McElroy v. Car- 
michael, 6 Texas, 454.) It has always been regarded, however, 
as a fundamental principle, that such contracts, to entitle them 
to the favorable consideration of the court, must be honest and 
fair beyond exception, both in their inception and execution. 
(Bailes v. Williams, 15 Texas, 318.) 

The sole ground upon which wagers of this character are 
sanctioned, is, that they tend to encourage an improvement in 
the breed and qualities of the horse. 

Therefore the main object and purpose of such contracts, in 
contemplation of law, is to test the speed and endurance of the 
respective horses upon which the wager is made. Surely, 
then, if this purpose, for which the wager was made, has not 
been accomplished, and the failure to do this is in no way 
attributable to the party resisting the execution of the contract, 
it cannot be insisted that such wager has been either lost or 
won. And, if not, certainly the parties to it may recover from 
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the stakeholder the money or property placed in his hand as a - 
wager on its result. 

The appellant insists that the race upon which the money 
and property for which he sues was bet, was not, in fact, run, 
and that the failure of his horse to start in the race was not 
attributable to any fault of his, but solely to the time and man- 
ner of giving the word for the starting of the horses by the 
party by whom, under the terms of the race, the word was to 
be given, and his calling, immediately afterwards, for the other 
horse to stop. ! 

By the terms of the contract for the race, the horses were 
“to come up to the mark and start at the word Go!” As 
appellant’s horse was not turned loose, and did not start in the 
race, his right to demand a return of the stake depended upon 
the fact whether, under the circumstances under which the 
word “Go!” was given, and its almost immediate recall, the 
word was fairly and properly given, so that it was his duty to 
have turned his horse loose ; or, whether by his failure to do 
80, he, in effect, yielded the race to the other party. Or, to 
state it more concisely, whether, owing to the time and manner 
of giving the word and its recall, appellant, without default on 
his part, was prevented from making a fair test of the speed of 
the horses. 

To guide the jury in determining this issue, the court, in 
effect, instructed them that they should find for appellee if the 
party who gave the word acted in good faith and in accordance 
with the agreement of the parties, and the judges appointed 
by them adjudged the race in his favor, whether appellant’s 
horse started, ran through, or not. And also, “ when parties 
“agree to run a horse-race, and appoint judges to decide it, 
“ their decision is final unless it be shown satisfactorily to the 
“jury that said judges acted fraudulently in adjudging said 
“ race.” 

These instructions withdrew from the jury the determina- 
tion of the question whether or not there had been a fair race 
as stipulated in the agreement between the purties, and sub- 
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mitted to their determination whether the party giving the 
word “ go,” and the persons chosen to judge the race had acted 
in good faith, or fraudulently. It in effect substituted the de- 
cision of parties selected to witness the race, and announce 
their conclusion on the relative speed of the horses, in place of 
that of the court and jury or to the due and legal execution ot 
a contract or agreement torun the race, and the rights of the 
parties under it. Unless it has been alleged and proved that 
there is some rule of the turf, which in some way entcred into, 
and became a part of the contract under which the race was 
to be run, which authorized this, there is certainly nothing to 
warrant such a proposition. 
The judgment is reversed and the cause remanded. 
Reversed and remanded. 





Marrua E. Sorret v. W. J. Crayton. 


1, MARRIED WOMAN, WHEN NOT LIABLE. In 1864 the husband was « 
soldier in the Confederate army, and absent from home; during his 
absence his wife borrowed two thousand two hundred and four pounds 
of ginned cotton, while engaged in managing their plantation for him, 
agreeing to return it. In a suit against the wife for the value of the 
cotton, held, 

1. That during the absence of the husband she was not in the legal 
meaning of the term ‘‘ living separate and apart from her husband,’ 
and was not in the transaction acting as a femme sole, so as to be indi 
vidually liable for the return of the cotton. 

2. To render the separate property of the wife liable for the debt 
it must have been shown that the debt was contracted by the wife, or 
her authorized agent, for necessaries for herself and children, and 
that they were reasonable and proper, in themselves, and that it was 
necessary she should so make her separate estate liable. 

2, SUBROGATION. See facts in opinion held not sufficient to entitle one te 
maintain a suitin his own name on a claim alleged by him to havw 
been paid for a third party. 


Apprat from Wharton. ‘Tried below before the Hon W. 
H. Burkhardt. 
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Statement of the case. 


Clayton, on the 14th November, 1871, sued Mrs. Sorrel. 
His petition charged, that in May, 1864, she borrowed of him 
two thousand two hundred pounds of ginned cotton, to be 
returned out of the crop of 1865; that the cotton belonged to 
the estate of W. H. Reeves, of which he was then adminis- 
trator; that upon final settlement he accounted for it to the 
estate, and thereby became the owner, and prayed judgment 
for the amount. To this petition Mrs. Sorrel filed a general 
demurrer and a general denial. She answered specially, that 
at the time of the loan of the cotton she was the wife of R. 
H. D. Sorrel; that the cotton never was Clayton’s, but Mrs. 
Reeves’, and Clayton her overseer ; that R. H. D. Sorrel settled 
with Clayton for the cotton by offsets of mutual accounts, and 
she annexes the account in the handwriting of Clayton and 
Sorrel; that Clayton, in 1867, sued her husband on the 
account, and that suit was dismissed. 

Clayton filed an amended petition, in which he stated that 
when he made afinal settlement of the estate of W. H. Reeves, 
he paid Mrs. Reeves, his surviving wife, for the cotton, and 
that when he loaned the cotton to Mrs. Sorrel, she promised 
to pay the same in specie or its value ; that at the time, R. H. 
- D. Sorrel was in the confederate army : that Mrs. Sorrel was at 
home, having the full management and control of his affairs, 
purchasing plantation and family supplies, etc.; that she 
obtained the cotton to barter it for family supplies, for herself 
and her husband’s children, for his and her slaves, for their 
household and plantation supplies, and that said supplies were 
necessary. Ile denied that it was ever settled for, and said he 
returned the corn, ete. 

There was much more to the same effect, which it is not 
material to notice. Clayton again amended, alleging that 
Sorrel died insolvent. 

The defendant replied, alleging that Sorrel had ample 
property at the time of the loan of the cotton, and denying 
that there was any necessity or design ‘to bind her separate 
estate ; that his income was at least twenty thousand dollars a 
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year. She averred also that Sorrel settled the whole matter 
with Mrs. Reeves, and denied that Clayton ever settled for it 
with Mrs. Reeves, or that she or her husband ever had notice 
of it, if he did. . 

There were other matters set up in the pleadings, which it 
it is not necessary to notice. 

The case was submitted to the jadge, who overruled the 
defendant’s demurrers and gave judgment against Mrs. Sorrel 
for one hundred dollars, and interest, in all one hundred and 
sixty-eight dollars. There was a motion for a new trial, over- 
ruled, and the defendant appealed. 

Clayton admitted that the claim did not appear as a charge 
against defendant on his books, as administrator of Reeves’ 
estate ; it was not shown onthe inventory, nor was it ever 
heard of by Mrs. Reeves or her attorney, until 1866. 


Geo. Quinan, for appellant, cited McFaddin v. Crumpler, 
20 Texas, 376, and Magee v. White, 23 Texas, 192. 


Peticolas & Franks, for appellee, contended, that as the 
wife at the time the cotton was borrowed was in effect a 
Jemme sole, managing all the affairs of the plantation during 
her husband’s absence in the army with his consent, the fact, 
that her acts were subject to his approval on his return (as 
testified to by her), not being known to third parties who 
trusted her, did not affect her lability as femme sole, and cited 
Walker v. Stringfellow, 30 Texas, 570; Wright v. Hays, 10 
Texas, 130; Cheek v. Bellows, 17 Texas, 617; Blanchet ». 
‘Dugat, 5 Texas, 507; Fullerton v. Doyle, 18 Texas, 18. 


Devine, J. Appellee brought suit against appellant, at 
the fall term, 1871, of the District Court of Wharton County, 
to recover the value of two thousand two hundred and 
four pounds of ginned cotton, loaned it was alleged, to 
her in May, 1864, and to be returned out of the crop 
of 1865, at which time it was asserted to have been worth 
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thirty cents a pound. Plaintiff averred that at the time of 
loaning the cotton he was the administrator of the estate of 
Wm. J. C. Reeves, to whose estate the cotton belonged, and 
that he is now the owner of the claim, he having settled with: 
the estate for it. Plaintiff amended his petition and claimed 
a further indebtedness of one hundred dollars, for a gin-stan«, 
sold (it was asserted) to the husband of appellant, and for her 
use and benefit ; the petition further charged that the cotton 
was loaned, to purchase necessaries for herself and her own and 
husband’s children, for his and her negroes, and to carry on 
his and her plantation, and that it was necessary for herself, 
her slaves, and plantation; that the cotton was loaned at her 
request ; that she was then acting as a femme sole, her husband 
being in the army; that she intended to charge her separate 
estate ; that she is now a widow and is in possession of her own 
and the community property. The petition prayed for a judg- 
ment in the alternative, either against the community property, 
or her separate estate. The amended petition alleged other 
matters not material. 

The defendant’s answer denied all liability and asserted that 
she was a married woman; when the cotton was obtained it 
was the property of her sister Sarah I. Reeves; that her hus- 
band had settled with Mrs. Reeves and paid her for the cotton ; 
that plaintiff was at the date of the loan the overseer of Mrs. 
Reeves ; that he had not then, or at any time since, any interest 
either in the cotton or its value; that at the date of the loan it 
was not necessary to purchase supplies,with her husband’s in- 
come being about thirty thousand dollars -from the sale of his 
crops ; that she was acting at the time as her husband’s agent, 
he being absent temporarily in the army; that she did not in- 
tend, neither did plaintiff expect, to hold her liable for the re- 
turn of the cotton; that she received no community property 
before or after her husband’s death; that his estate is insolv- 
ent, he being declared a bankrupt, and had received his dis- 
charge in bankruptcy in 1869. 

After amendments and exceptions by both parties, a jury was 
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waived and the cause being submitted to the court, a judg- 
ment was rendered in favor of plaintiff for one hundred and 
fifty-eight dollars, principal and interest, from the 1st of Janu- 
ary, 1866. 

The six grounds relied on for a reversal of the judgment are 
embraced in the third assignment of error: that “The judg- 
“ment of the court is against the law, and against the evi- 
“ dence.” 

Two questions are presented for consideration in this case. 
The first is, does it appear from the evidence that the plaintiff's 
separate property is liable for the debt sued for? and if so, has 
the plaintiff shown a right on his part to maintain this suit ? 

In reference to the first of these questions, the evidence 
shows that in May, 1864, defendant was not, in the legal mean- 
ing of the term, “living separate and apart from her 
* husband,” as in the case of: Butler v. Robertson, 11 Texas, 142, 
and Walker v. Stringfellow, 30 Texas, 570, neither was she 
abandoned by her husband, as in Cheek v. Bellows, 17 Texas, 
613, and Fullerton v. Doyle, 18 Texas, 3, as relied on by appel- 
lee. There is no resemblance in this to the cases cited. De- 
fendant, at the time, was not acting as a femme sole in the sense 
in which it is applied to married women, whose acts have been 
held to draw after them all the legal consequences that follow 
the acts of a femme sole in her business relations with others. 
She was at that time acting as the agent of her husband, R. H. 
D. Sorrel, then temporarily absent in the army, with authority 
to manage the plantation subject to his approval. It is shown 
in the evidence that defendant’s husband returned in May, 
1864, from the army, and remained at home some weeks; and 
plaintiff, in his amended petition, states that the gin-stand was 
suld to her husband in May, 1864. At this time the husband 
was in affluent circumstances. There was, at the date of the 
loan, one hundred bales of Sorrel’s cotton on the plantation 
belonging to and under the control ef defendant’s husband. 
Plaintiff admits that Sorrel’s credit was at that time good, and 
that he was able to support his family; that Sorrel had one 
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thousand acres under cultivation, and a hundred slaves owned 
by himself and defendant, and the crop was about three hun- 
dred bales each year, all of which was owned or controlled by 
Sorrel. There is nothing in the evidence that proves, or even 
tends to prove, that the credit was given on the responsibility 
of defendant, or that the cotton loaned was in any degree nec- 
essary either for the maintenance of defendant, or her chil- 
dren, and as little to show that it was for the preservation or 
benefit of her separate property. Prima facie, this debt 
would be a charge against the community or separate property 
of the husband, and the facts in this case fail to show this 
claim to be one for which defendant can be held liable; in 
fact, the attempted settlement with defendant’s husband in 
1865 (and the mutual accounts which plaintiff admits to have 
been written partly by himself and in part by Sorrel) shows 
that it was then considered by plaintiff as the debt of the hus- 
band. “That the statutory liability may be raised, it must be 
“proven that the debt was contracted by the wife or her 
“authorized agent for necessaries for herself and children, and 
“that they were reasonable and proper in themselves,” Christ- 
mas v. Smith, 10 Texas, 128. The same was held in Brown 
v. Ector, 19 Texas, 347, and in Crumpler v. McFaddin, 20 
Texas, 376. ° 

Were the exemption of defendant from liability a matter 
of doubt, this suit on the second question, as to the plaintiff's 
right to maintain it on his own behalf, must fail. The plain- 
tiff has not, in our opinion, shown any right to sue in his own 
name as the legal or equitable owner of this claim. Plaintiff 
asserts, in his pleadings, and states as a witness, that the cotton 
loaned belonged to the estate of Wm. J. C. Reeves. Sarah J. 
Reeves, the widow of Wm. J.C. Reeves, and sister of defendant, 
was entitled to and did receive the assets of the estate. Plain- 
tiff asserts that he is the owner of this claim, by reason, as he 
states, of having sold in 1864, to a Mr. Robinson, about twen- 
ty-five bales of cotton belonging to Reeves, and that in his set- 
tlement with Mrs. Reeves, he included as sold to Robinson the 
13 
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two thousand two hundred and four pounds of cotton loaned 
to and due the Reeves estate by Sorrel, and that in this settle- 
ment he charged himself with the value of this cotton. Why 
he charged himself with what he had not received—paying a 
debt to Mrs. Reeves—for one who he admits he was not on 
friendly terms with, he does not state; but he stated, on his 
cross-examination, that Mrs. Reeves would have admitted it as 
a claim against the defendant, her sister, had she known any- 
thing about it. He is indebted to the estate of Wm. J.C. 
Reeves as overseer and administrator to a large amount, andg 
yet, according to his statement, he voluntarily increases that 
indebtedness for no cause that reason can assign, and this is 
done when he is owing and is about to pay over to Mrs. Reeves, 
or her counsel, according to his sworn statement, about eight 
or nine thousand dollars in specie. The plaintiff admits that 
this claim nowhere appears as a charge against defendant on 
his books as agent or administrator of Reeves’ estate, that he 
never mentioned the existence of tiis claim in his settlement 
of it with Mrs. Reeves, neither was it made known to her attor- 
ney, or to his attorney, Whitten, who, with Mrs. Reeves’ coun- 
sel, settled his accounts as administrator. The claim is not 
mentioned in the inventory of Wm. J. C. Reeves’ estate—sworn 
to by plaintiff... Mrs. Reeves never heard of it until informed 
of it by defendant’s husband in Alabama, in 1866 or 1867, when 
a settlement was had between them. 

Omitting from our consideration all opposing evidence, the 
proof adduced by plaintiff fails to show his right to maintain 
this suit. Judgment reversed and cause remanded. 
Reversed and remanded. 
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HermaN [xen ann Co. v. To. OLENIOK AND OTHERS. 


HOMESTEAD. Ordinarily there can be no blending of homestead rights 


so that the exemptions can be partly in town and partly in the country. 


SaME. The leading idea in Homestead Exemptions is to furnish a home’ 


and shelter to the family; but limited and confined to the residence, 
and not to property of a specific value, irrespective of its uses. 

SAME. It was not the purpose of the framers of the Constitution, to ex- 
empt a definite quantity of land in the country, or lots of a designated 
value in town, irrespective of the uses to which such property had been 
applied, so as to provide the family a homestead, if its head had failed 
to do so, or extend and enlarge such homestead as had already been 
provided, and secure to the family an adequate support, or the means 
of making such support, without regard to the rights of creditors, out 
of other property not connected with it, or from its nature and charae- 
ter, or from its use forming part of the homestead. 


Same. The urban homestead may consist of one or more lots, but unless 


such lot or lots constitute or form in fact part and parcel of the home- 
stead they are not included in the exemption ; excluding from protec- 
tion lots in no way connected with or contributing, by their particular 
use or appropriation, to the comfort of a mansion house as a home 
stead. 


SAME. The revenue or. profit derived from property situated elsewhere 


may contribute to the comfort of its possessor, but this by no means 
authorizes the conclusion that a lot or lots disconnécted from the home- 
stead, are appendages to it, or contributing by their use to the enjoy 
ment of it as the residence or home of the family. 

Where a head of a family lived at a place not laid off in lots and streets 
—called a settlement (and which is a small collection of houses in the 
country)-——and owned four acres there in two separate tracts or lots, on 
one upon which he gave a deed of trust was a house in which he was 
doing business as a merchant, on the other, three or four hundred 
yards distant, and consisting of three acres was the residence of himself 
and family ; the two tracts being worth about two thousand and five 
hundred dollars. Held that asale of the store house and lot under the 
trust deed passed title although the wife did not join in the trust deed. 


The facts are stated in the opinion. 
Friend & Sm ith, for appellants. 


H. Clay Pleasants, for appellees. 
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Moorr, J. The note upon which this suit was brought 
was given, as appellees insist, for the purchase-money of 
a lot of one acre of land, situated in Meyersville, sold 
under and by virtue of a trust deed, executed by John Kron to 
secure payment of a debt owing by him to appellants. And 
unless this lot when sold was part of the homestead of said 
Kron and wife, there is no pretense that appellees had any val- 
id defense to the suit. 

It appears from the statement of facts, that the lot in ques- 
tion was purchased by Kron. He was therefore authorized to 
sell and dispose of it, whether is was his separate property, or 
belonged to the community, as we must presume, unless some 
reasun why he could not do so is shown by those who object 
to the validity of his conveyance. If he could not sell it, be- 
cause it was a part of the homestead, the burden of showing 
this was upon the appellees, as the title of the trustees, by 
whom the sale was made, appeared on its face regular and com- 
plete. 

The testimony upon which appellees relied to do this, seems 
to us quite meagre and unsatisfactory, even if we were pre- 
pared to sanction the liberal and broad rule of construction for 
ascertaining and determining the extent and limits of the home- 
stead exemption, which was adopted in the court below. The 
purport of the testimony on this point, is, that Kron and wife 
lived at Meyersville at the time he executed the deed of trust, 
and when the sale under it was made; that he owned there 
four acres of land, in two separate tracts or lots; that on the 
lot on which he gave the deed of trust, there was a store and 

rarehouse, in which he was doing business asa merchant; 
that he had a wife and children ;,the residence of himself and 
family was on the other lot, which contained three acres. 
That he owned no land but these two lots, which together were 
worth two thousand dollars or two thcusand and five hundred 
dollars. They were situated from three to four hundred yards 
apart, and other lots or tracts of land intervened between them. 
“ Meyersville,” says tlre statement of facts, “is not laid off in 
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“lots and streets. It is called a settlement, and is a small collee- 
“tion of houses in the country.” * , 

Does the homestead right embrace these two lots thus dis- 
connected, and appropriated to these dissimilar and distinct 
uses and purposes ¢ 

Before undertaking the determination of this question, it 
may not be amiss to consider whether the homestead of Kron 
and wife should be regarded as a rural or urban homestead. 
The constitutional limitation of the extent and value between 
these two classes of homesteads presents a marked difference: 
between them. If the homestead is in the country, there is no 
restriction upon its value, but it must not exceed two hundred 
acres. While, if it is in town, the limitation is on the value of 
the town lots of which it consists, at the time of their dedica- 
tion as a homestead, without reference to their subsequently 
increased value, or that of any improvements placed upon 
them. From this difference in the restriction and limitation 
upon the extent and value of these different classes of home- 
stead rights, it seems quite obvious there can (unless under 
some very extraordinary circumstances, Taylor v. Baulware, 
17 Texas, 77) be no blending of them, so that the homestead 
exemption can be partly in town and partly in the country. It 
is, therefore, the most favorable view of the homestead claim in 
this case to regard the lot sold under the trust deed, and that. 
on which Kron’s residence was situated, as being in the same 
category, and as this may be done without doing violence to the 
evidence in the record, we will so treat and consider.them. 

In determining whether the lot for which the note upon 
which the suit was brought was given, is included in a city, 
town or village, it is to be noted that the use to which it was 
applied is such as is much more usual and customary in cities 
towns and villages, than in the country. The quantity of land 
included in the tract or lot comports more with a description of 
town or village lots, than tracts of land in the country. The 
locality where it is situated has a distinctive name or designa- 
tion, such as is customary and usual with towns and villages. 
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And in the absence of any evidence tending to a different con- 
clusion, we must, we think, conclude that this lot was included 
in a viliage. Although the homestead exemption in the coun- 
try and that in a city, town or village is so obviously different in 
its character and extent, there is no certain guide furnished by 
the constitution by which in all cases they can be plainly and 
readily distinguished. As there is no definite rule by which 
the precise time can be determined when the country settle- 
ment has grown into the village, or where the uuincorporated 
town or village ends and the country begins, evidently it must 
often be difficult to say to which class any particular home- 
stead claim belongs. In such cases, and in the absence of 
proof by which the matter may be decided as one of fact, it 
seems to us the nature and character of the property in question 
and the uses and purposes to which it is applied, may be looked 
to as furnishing the best guide for its determination. The 
leading and fundamental idea connected with a homestead is 
unquestionably associated with that-of a place of residence for 
the family, where the independence and security of a home 
may be enjoyed, without danger of its loss, or harassment and 
disturbance by reason of the improvidence or misfortune of the 
head or any other member of the family. It is a secure asy- 
lum of which the family cannot be deprived by creditors. 
Within its sanctuary, however urgent may be their demands, 
they cannot intrude. 

It was not, however, the purpose of the framers of the con- 
stitution to exempt from the claims of creditors a definite 
quantity of land in the country or lots of a designated value in 
town, irrespective of the uses to which such property had been 
applied, so that the family, if its head had failed to do this, 


might provide a homestead, or extend and enlarge such home- 


stead as had already been provided, or secure to the family an 
adequate support, or the means of making such a support, 
without regard to the rights of creditors, out of other property 
not connected with, or from its nature and character, or from 
its use forming a part of the homestead. 

















1875. | Iken & Co. v. OLENICK. 





Opinion of the Court. 





The leading idea in such exemption, as we have said, is to 
{furnish a home and shelter to the family. This however would 
have been but poorly done, if the homestead exemption in the 
country had been limited to the house occupied by the family, or 
the yard, garden, and lots appendant to it merely as a residence. 
The idea of a home or residence in the country imports that 
there is connected with it the means and opportunity of fol- 
lowing the pursuits of the country. The mere exemption ot 
the residence would ordinarily be of little practicable benefit 
to the family, as it would probably have to be abandoned, and 
the family go elsewhere to find employment from which to 
realize a support. The homestead exemption in the country 
was therefore extended so as fo include two hundred acres of 
the land previously occupied, appropriated, and used in con- * 
nection with it.. The land thus exempted is evidently incident 
and appendant to and from the nature of the case forms a part 
of the country homestead. 

The-exemption of an urban homestead was also based upon 
the idea of securing a home for the family adequate to its wants 
and superior demands over those of creditors. But as the bus- 
iness of a majority of those living in cities, towns and villages, 
is not confined to the places of their residences, the limitation 
of the urban homestead was fixed, not by the size or number 
of the lots designated or appropriated as a home or a residence, 
but to their value at the time they were so designated, without 
reference to their subsequent appreciation, or the improvements 
placed upon them. 

Certainly the framers of the constitution were not ignorant 
of the fact, that much the larger number of those who have 
homesteads in our cities, towns and villages, depend for sup- 
port upon other sources than the use and appropriation of 
stores, offices, or shops for the particular business or vocation to 
which they are accustomed. There is therefore no reason to 
suppose, that in exempting from the demands of creditors the 
lot or lots designated and appropriated as a homestead, there 
was an intention to exempt, also, other lots used for an entirely 
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different purpose, because in some instances such lots may 
have been used by the head of the family for his ordinary and 
usual business avocation, and in this way indirectly contributed 
to the support and comfort of the family. That such prop- 
erty so used by the owner in connection with the business 
which he pursues is advantageous to him, and if exempted from 
the demands of creditors, it might contribute to the support 
of the family, is not to be doubted. But this isalso the case 
with respect to any other property owned by the debtor. 

If the fact that such property has contributed to the sup- 
port of the family before creditors seek to have it applied to 
the payment of their debts, and that its rent will afford a fund 
for their maintenance, is a reason why it should be exempted 
as a part of the homestead, the same may be said of any other 
property from which the debdtor derives any rents or revenue. 
To exempt property, not in fact a part of the homestead, be- 
cause it will be a source of income from which a support for 
the family may be drawn, would evidently be, in effect, to 
extend the exemption to the full value of its constitutional 
limitation, and to secure the family, not only by.the homestead, 
and the lots connected with and appendant thereto, or useful 
and necessary for its comfort and enjoyment as a home, but 
it may be also an income much beyond that of even a major- 
ity of the most affluent class of our city population. A con- 
struction of the constitutional exemption, intended to secure 
a home for the family, of which it could not be deprived by mis- 
fortune or improvidence, which would lead to such results, or 
afford the means of such fraudulent practices against honest 
creditors cannot be sanctioned, unless imperatively demanded 
by the. plain and unmistakable language in which it is ex- 
pressed. But the language of the constitution, instead of coun- 
tenancing such a construction, in our opinion, unmistakably 
repels it. The language of the constitution is, “ The home- 
“stead of the family of any city, town, or village, lot or lots, 
“not to exceed, etc.” Unquestionably the exemption is lim- 
ited, and contined to the homestead, and not to property of a 
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specific value, irrespective of its uses. It may consist, it is true. 
of one or more lots, but unless such lot or lots constitute or 

form in fact, part and parcel of the homstead, they are not 

‘ucluded in the exemption. The word homestead as under- 

stood in popular use, and as defined by standard lexicographers, 

conveys the idea of a house and place connected therewith. 

It is, says Worcester, “The place of the house; a mansion- 

“house with the adjoining land.”. And though it may be, 

the adjoining land connected with the mansion-house is not to 

be understood, in the constitutional exemption, in its strictly 

literal sense, but may include the land which, from its use, as 

well as its contiguity, it is to be supposed was intended to be 

exempted from the demands of creditors, as part and parcel of 
the land connected with and necessary for the use and enjoy- 

ment of the mansion-house; and without which there would . 
not be an exemption of both, the house and place necessary to 

the full measure of the constitutional exemption intended to 

be secured for the benefit of the family. But this falls far 

short of giving any warrant for including in the exemption, as 

a part of the urban homestead, lots in no way connected with, 

or contributing by their particular use or appropriation, to the 

comfort and enjoyment of a mansiou-herse as a homestead. 

The revenue or profit derived tom ,roperty wherever situated, 

may no doubt contribute to the comfort and pleasure of its 

possessor; but this by no means authorized the conclusion, 

that a lot or lots disconnected from the homestead, are append- 

ages to it, or contributing by their use to the enjoyment of it 

as a residence, or house of the family. 

It may also be added, that the homestead exemption, while 
designed to secure to the wife and family a home of which they 
cannot be deprived by creditors or purchasers from the hus- 
band without the consent of the wife, was not intended to 
yperate as a means of fraud upon either creditors or purchias- 
ers. Nor is there any reasonable danger that it will, if con- 
fined within the limits intended by the constitution. The vis- 
ible occupation of the homestead, or mansion-house and land 
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adjoining, or in actual use, as appendant to and part thereof, 
is notice to creditors and purchasers dealing with the husband. 
But if any lots throughout the city, which may have been used 
for any business purpose by the husband, thereby become. a 
part and parcel of the homestead, which cannot be reached by 
creditors, is alienated by the husband without being joined by 
the wife, it is needless to say that the security of those so deal- 
ing with the husband rests, to a very great extent, on a moral 
rather than any legal foundation. 

We have been led to discuss the question presented in this 
ease thus elaborately, not by reason of its intrinsic difficulty, 
_ or any doubt on our part as to its proper determination, but 
out of our great respect for the seemingly contrary opinion of 
the learned and distinguished jurist, who was the first Chief 
Justice of this court, as may be inferred from expressions used 
by him in the case of Stone v. Prior, 19 Texas, 372, and 
also from the fact that it appears from references to this case, 
in subsequent opinions of other members of this court, that it 
seems to have been supposed that the homestead exemption 
had been held in that case to have a broader scope than we 
think can be given it. (30 Texas, 440 ; 33 Texas, 212; 34 Texas 
617; 38 Texas, 422.) 

An examination of the case of Stone v. Pryor will show, 
however, that the lot in question in that case was applied to 
some extent, at least, to homestead purposes. And in most, if 
not all of the subsequent cases, though apparently approving 
the broad rule, which seems to be sanctioned by Judge Hemp- 
hill, that the lot, if it is necessary to the convenience or suc- 
cess in business of the husband, though entirely disconnected 
with the homestead, is within the exemption, the facts do not 
vall directly for the decision of the question. It may also be 
observed that the cases of Hancock v. Morgan, 17 Texas, 582, 
and Methery v. Walker, Id. 593, which are. the only authori- 
ties cited in Stone v. Pryor, do not support this proposition. 
In the last of these cases.the lot in question was held not to 
be a part of the homestead, and the first merely decides that 
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the erection cf a new house upon a part of the lot, and a tem- 
porary leasing of the old house, after the family had moved 
from it into the new one, did not exclude that part of the lot 
upon which the old house was situated from the protection of 
the homestead exemption, and subject it to demands of cred- 
itors. 

3ut whatever be the rule upon this subject, as held in the 
former decisions of the court, and however much we regret to 
find ourselves differing in our conclusions from that recognized 
by the court heretofore, we think the language of the consti- 
tution is plain and unmistakable in its meaning, and that it is 
our imperative duty to follow and observe it, as we understand 
it. In doing which we must hold, that the lot for which the 
note in suit: was given, was not a part of the homestead of 
Kron, and appellees, therefore, failed to show any valid defense 
to excuse them from its payment. 

The judgment is reversed and tke cause remanded. 

Reversed and remanded. 





L. B. Wrient v. Wriuuis Fawcerr. 


1. ConTEstED ELecTions. While the District Court has in its general ju- 
risdiction the power to try the right to an office, yet the ‘‘ Act regula- 
ting Contested Elections,” May 8, 1873, having prescribed a mode of de- 
ciding cases of contested elections designed to be final, the courts have 
no authority to adjudicate such cases other than as given by said act. 

2, The jurisdiction of the District Court is dependent upon compliance with 
the pre-requisites prescribed by the statute in cases of contested elec- 
tions. 


ApprEat from DeWitt. Tried below before the Hon. D. D. 
Claiborne. 


The facts sufficiently appear in the opinion. 


W. LZ. Davidson, for appellant. 
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Upon the points argued I cite as follows: 

_ Jurisdiction of District Courts: Bradley +. McGrabb, Dal. 
lam, 504; Roman v. Moody, Dallam, 512; Shelly ». Johnson, 
Dallam, 597; Banton v. Wilson, 4 Texas, 400; McKinney 
v. O’Connor, 26 Texas 5; Titus vw. Latimer, 5 Texas; 
Sassie v. Schmidt, 6 Texas, 147; O’Brien v. Dun, 5 Tex- 
as, 592. , 

Jurisdiction of courts of limited jurisdiction: Lindsay »v. 
Luckett, 20 Texas, 516. 

Construction of the laws; McCullough v. Maryland, 4 
Wheat., 421; Legal Tender cases, 12 Wall, 529; Hepburn ». 
Griswold, 8 Wall, 614; Texas v. White, 7 Wall, 729; 25 Tex- 
as, Supp., 467; Commonwealth v. Smith, 4 Binny, 123 ; Suth- 
erland vw. De Leon, 1 Texas, 250; Fletcher v. Peck, 6 Cranch, 
87; Fisher v. Blight, 2 Cranch, 358: Martin v. Hunter, 1 
Wheat., 326 ; Cohen v. Virginia, 1 Wheat., 414 ; 1 Blackstone; 
2 Kent; Story on the Constitution, 

Justices of the peace are elected by the voters of the pre- 
einct.. Statutes of 1870, p. 85, chapter 65. 


Philips, Lackay & Stayton, for appellee. 


Goutp, J. The parties to this suit were opposing can- 
didates for the office of Justice of the Peace, of pre- 
cinct No. 3, DeWitt County, at a general election held De- 
cember 2d,1873. Appellee Fawcett received the certificate of 
election, and appellant, on the 28th day of February, 1874, be- 
ing after the expiration of thirty days from the return day, 
brought this suit to vacate said certificate, claiming that he was 
himself elected; having received a majority of the votes cast by 
the qualified voters of the precinct. By an amended petition, 
filed April 13th, 1874, he alleged, that within thirty days after 
the election, he, in writing, duly notified defendant, as would 
appear in the trial, that he would contest the validity of his 
certificate of election, stating the grounds on which he relied ; 
but does not state, nor does the record otherwise show, how 
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said notice was served, nor that a copy of the same had been 
filed with the clerk of the District Court. 

Appellee excepted to the petition, on the ground that the 
mode prescribed by law for contesting elections had not been - 
pursued. 

The exceptions were sustained and the case dismissed. 

The act regulating contested elections (Gen. Laws of 1873, p. 
67), is as follows: 

“ Sec. 1. That any person intending to contest the election of 
“any one holding a certificate of election to any office in this State, 
“shall within thirty days after the return day, give him notice 
“thereof, in writing, and deliver to him, his onan, or attorney, 
“a written statement of the grounds on which he relies to sus- 
“tain such contest, and the person holding s said certificate of 
‘election, shall, within ten days after receiving such notice, de- 

Piers, or cause to be delivered to said contestant, his reply to 

said statement, and such notice, statement, and reply, shall be 
“served on the parties in person, if they can be found ; if not, 
“ upon their agent, or attorney, or by leaving the same with some 
“ person over the age of sixteen years, at the usual place of abode, 
“or business of the party upon whom they are to be served.” 

“Sec. 2. If the contest be for the validity of an election for 
“any district or county office, a copy of the notices and other 
“papers served on the parties, shall be filed with the clerk of 
“the District Court of the county in which the residence of the 
“party holding the certificate of election is ; and when so filed,. 
“the entry of the trial of said contest shall be made upon the 
“ docket of said court, the same as other causes, and shall be 
“tried at the next term of said District Court, and upon the 
“rules governing proceedings in other causes, etc.” There are 
other provisions in the act, which also repeals all former laws 
relating to contested elections, but enough has been quoted 
for the purposes of this case. 

The case of Lindsay v. Luckett (20 Texas, 516) was decided 
under a statute containing substantially the same provisions in 
regard to notices and the filing of copies (Pas. Dig., Arts. 607, 
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608, 609), except that the contest for county officers was to be in 

the County or Commissioners’ Court. The court held that the 
“notice and statement of the grounds of contest filed with the 
“ clerk, are made the predicate on which the power of the court 
“is set in motion.” We regard that case as conclusive of this. 
It is contended by appellant, however, that the District Court, 
under the constitution, having jurisdiction “of all suits, com- 
“plaints, and pleas whatever, without regard to any distinction 
* between law and equity, when the matter in controversy shall 
“be valued at, or amount to one hundred. dollars, exclusive of 
“interest,” has jurisdiction to try cases of contested elections, in- 
dependent of the statute. Itis true that the District Court has juris- 
diction, as has been often held, to try the right to an office. (Ban- 
ton v. Wilson, 4 Texas, 402 ; Bradley v. MeCrabb, Dallam, 504.) 

To decide the result of an election is a question of a different 
character, “ part of the process of political organization, and 
“not a question of private right.” (Huselman v. Rems, 41 
Penn. St. Repts., 396 ; and see Arbury v. Beavers, 6 Texas, 469, 
and Baker v. Chisholm, 3 Texas, 157; Walker wv. Tarrant Co., 
20 Texas, 16.) Where the law has provided a mode of deciding 
cases of contested elections, designed to be final, the courts 
have no authority to adjudicate such cases, other than that the 
law may give to them. (Batman v. McGowan, 1 Metcalf, 
533; Grier v. Shackelford, 3 Brevord, 490; Skerrett’s Case, 
2 Parsons, 509, as reported in Brightly’s Lead. Cases on Elee- 
tions, p. 320; Ewing »v. Filley, 43 Penn. St., 389.) 

The case of McKinney v. O’Connor, 26 Texas, 5, is cited in 
support of the constitutional jurisdiction of the District Court 
over cases of contested elections. The statute then in force 
authorized the trial of such cases in the District Court by the 
judge, and also gave the right of appeal to the Superior Court. 
The decision was that these courts had the right to hear and 
determine the cause. Some allusions are made in the opinion 
to the constitutional jurisdiction of the District Court, the ob- 
ject of which is not very clear, but certainly nothing is decided 
in vonflict with this case. 
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The law has provided in what way elections may be con- 
tested, with the evident design that no other shall be pursued. 
The jurisdiction of the District Court was dependent upon 
compliance with the pre-requisites prescribed by the law ; and 
as the record does not show such compliance, we think the case 
was correctly dismissed.. The judgment is affirmed. 


Affirmed. 


M. L. Weems v. A. S. Larnrop. 


1. REcErveR. The appointment of a receiver continues during the pen- 
dency of the suit, and until the case is tried and decided, unless the 
term of his office is limited by the order making the appointment. 

2, Powers OF RECEIVER. An order appointing a receiver, which recites, 
‘*to take possession of said trust negroes, now remaining on said plan- 
‘tation, and hire out the same from year to year, until the termination 
‘‘of this suit,” authorizes the receiver to receive payment of notes taken 
by and payable to himself, for the hire of the trust property remaining 
in his hands at maturity; and whether he has such authority or not, 
but actually collects, and fails to account, the sureties are liable on their 
bond for the amount so collected. 

8. Qvere? Is a receiver chargeable with interest on money reported 
by him to the court as having been collected, and still remaining on 
hand, where no order had been made requiring the payment of the 
money into court ? 


Apprat from Matagorda. Tried below before the Hon. 
Wm. H. Burkhart. 


In the early part of the winter of 1858 Henry C. Manor and 
James A. Coker, as administrators of William Manor, brought 
suit against the heirs at law of their intestate, and others, sup- 
posed to be interested, to establish the rights of the parties in 
the hire of certain negroes named in the petition, of which 
their intestate died possessed, and for partition. In their 
petition the complainants asked that a receiver be appointed, 
“ with all proper and necessary directions to take possession of 
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“the negroes, and hire them out from year to year until the 
“ termination of the suit.” 

Before filing the petition it was presented to the judge in 
chambers for his order appointing a receiver as prayed for. 
The court in chambers made an order appointing John W. 
Brooks “ receiver according to the prayer of the petition,” 
who, upon giving bond with surety, to be approved by the 
clerk of the county in which the suit was to be filed, in the sum 
of twenty thousand dollars, conditioned for the faithful dis- 
charge of his duties as receiver, was authorized to take into his 
possession the slaves named in the petition, and hire them out 
at public auction on the first Tuesday in January, 1859, for the 
term of one year, taking bond or note, and security for the 
hire, and to report his action in the premises at the next term 
of the District Court for Brazoria County. 

The receiver gave bond, with John Jones and appellant as 
sureties,-conditioned “faithfully to discharge the duties ot 
“ receiver in said cause,” and payable to the District Court of 
Brazoria county, which was approved and filed in December, 
1858. 

At the next term, which was the April term, 1859, of the 
court for Brazoria County, the receiver made his report, show- 
ing that, pursuant to his appointment and qualification, he took 
possession of the slaves and hired them out at the time and in 
the manner specified in the judge’s order made in chambers, 
and giving particulars of the amount for which each. hired, to 
whom, and the names of the sureties by him taken to secure 
the payment of the hire at the end of the year 1859. The 
report was filed twelfth of April, 1859, and, the same day, was 
passed and approved by the court. No further order was then 
made as to the duties of the receiver; but, at the September 
term, 1859, of the court, the following order was made and 
entered in said cause by consent of parties: “This day came 
“the parties, by their attorneys, and, upon agreement of par- 
“ties, it is ordered by the court that the receiver, John W. 
“ Brooks, be required to bire out the negroes as before, on the 
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“ first Tuesday in January, 1860, and report his action to the 
“ next term of this court.” 

Under this order the receiver hired the slaves for that. year, 
but made no report of hiring until the April term, 1865, when 
he reported a hiring for the year 1864, “and all parties to the 
“suit being represented in court, and making no objection, 
“the hiring (or report) was approved, and then, for reasons 
* recited in the record, the parties agreed to a private hiring 
* from year to year until further ordered by the court, and the 


“ receiver was to make report of the terms of hiring at the 


oe 


Spring term of the court each year.” 

At the January term, 1871, it was made to appear to the 
court that the receiver, Brooks, had died; when an order was 
made appointing A. S. Lathrop ‘receiver as to all the prop- 
“ erty in controversy in said suit, upon his giving bond,” ete., 
which he did. 

September, 1872, Lathrop, as receiver under the above 
appointment, instituted this suit against Weems as one of 
Brooks’ sureties, on his bond given under the judge’s order, 
made in chambers in December, 1858; alleging the death of 
Brooks, and that his wife is acting as lis executrix; that. his 
estate is insolvent, and that Jones, the other surety, is dead 
and insolvent, and making no one party defendant except 
Weems. 

Brooks took possession of the slaves, and, on the first Tues- 
day in January, 1859, hired them out at the aggregate of six 
thousand dollars or more. At the October term, 1859, Brooks 
was ordered to hire out the slaves for the year 1860, the hiring 
to take place on the first Tuesday in January, 1860. Of the 
hiring Brooks made no report. Brooks continued to act as 
receiver until his death, in 1870. 

After amendments to the pleading by both parties, the cause 
came on for trial on the seventh day of October, 1873. General 
and special demurrers were overruled as to so much of the 
petition as sought to recover the hire of said trust negroes for 
the years 1859 and 1860, the court restricting the plaintiff 
14 






































210 Weems y. LATHROP. [Term of 





Opinion of the Court. 





below from recovering of defendant anything for the hire of 
the slaves for the years 1861, 1862, and 1863. A verdict was 
rendered in favor of Lathrop, as receiver, for four thousand 
nine hundred and seventy-eight dollars, with interest at eight 
per cent. per annum, from the first day of January, 1860, and 
for- four hundred and sixty-seven dollars, with eight per cent. 
per annum interest, from the first day of January, 1861, upon 
which verdict judgment was entered up for eleven thousand 
four hundred and four dollars and forty-one cents, and Weems 
appealed. 


E. J. Wilson and Gray, Botts. & Baker, for appellee, cited 
Williams v. Randon, 10 Texas, 74; Henderson v. Kissam, 8 
Texas, 46; 1 Bland, 213; Edwards on Receivers, 2 ; Compton 
. Bearcroft, 2 Bro. C.C., 158; Middleton v. Dodswell, 2 
Dan. Ch. Pr., 1734; 13 Vesey, 266; Lloyd v. Passingham, 16 
Id., 59; 4 Price, 346; 4 Paige, 574; Walker v.: Wild, 1, 
Madd. Ch. R., 528; 1 Smith’s Ch. Pr., 501. 


Ballinger, Jack & Mott, for appellee, cited Wynn v. Lord 
Newborough, 3 Brown C. C., 88; Pitt v. Snowden, 3 Atkyn, 
750; Brandon v. Brandon, 5 Mad., 473; Tillinghast v. Champ- 
lin, 4 Rhode Island, 173; Kerr on Receivers, 239; Edwards on 
Receivers, 485. 


Goutp, J. The first and principal question is, whether the 
appointment of Brooks as receiver expired at the next term 
of -court after it was made. Ordinarily the appointinent of 
a receiver continues during the pendency of the suit, until 
the decree is rendered. In the forms of such orders, at least 
in some of them, no time is expressed. (Edwards on Re- 


ceivers, 563, 381-2; Williamson v. Nilson, 1 Bland, 428- 


438). 

Such being the general rule, growing out of the fact that 
the reasons for the appointment usually continue to operate 
until the case is tried and decided, it follows that where the 
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term of his office is intended to be limited, that intention 
should be expressed. In this case, that part of the order which 
makes the appointment, and where we would naturally look for 
the limitation, not only fails to express any such purpose, but 
in its terms makes the appointment according to the prayer of 
the petition, which was for a receiver “ to take possession of 
“said trust negroes, now remaining on said plantation, and to 
“hire out the same from year to year, until the termination of 
“this cause.” It is true that the order proceeds to instruct the 
receiver to hire the slaves for a year, and to report his actions 
at the next term of the court, and it is argued that this shows 
the intention that his office should not extend beyond that 
term. It is usual and proper to embody in the order instruc- 
tions for the guidance of the receiver, and to which he looks 
to see the nature and extent of his duties and authority. - But 
we think the inference unauthorized, that the term of office 
does not extend beyond the period of time to which the 
original instructions extend, or rather the time at which the 
ofticer is required to report. In due time instructions were 
given for another year. That they were given by consent of 
parties certainly does not make them any less the instructions 
of the court to its officer. 

It is argued that the temporary notice of the appointment 
is to be inferred from the fact, that it was made at chambers, 
before answer, and so far as the record shows, without notice. 
If, in fact, there was no notice or consent, it was irregular to 
make the appointment, unless the case was one of urgency, 
where irreparable injury might result from delay (Kerr on 
Rec., p. 187; 1 Dan. Ch. Pr., pp. 1734-5), or where defend- 
auts, or some.of them, were out of the jurisdiction of the 
court. Verplanck v. Ins. Co. (2 Paige, 448). That the ap- 
pointment was made as it was, shows, that in the opinion of 
the judge by whom it was made, the circumstances of the 
case justified it, but can assuredly have but slight weight in 
constructing the order. The question before us is not whether 
the order was erroneous or not, but what is its true meaning : 
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and we are satisfied that it conferred on Brooks the office of 
receiver whilst the suit was pending, unless he was sooner dis- 
charged. 

It is contended that under his instructions the receiver had 
no power to collect the notes which he took for the hire of the 
slaves. The order does not in terms confer such authority. 
The usual and better practice is, to give such instructions as 
leave no ambiguity as to the duties and authority of the 
receiver. The nature of the office and of the duties expressed 
‘in the order, are perhaps such as to justify the conclusion that 
Brooks was authorized to receive payment of notes taken by 
and payable to himself, and remaining in his hands at matu- 
rity. But whether he had such authority or not, if, as alleged, 
he did colleet and thereby place it out of his power to account 
for the notes, otherwise than by producing the money, and 
failed to do so, it is clear that he did not faithfully discharge 
his duties as receiver, and his sureties are liable on their 
bond. 

It is further objected that the receiver Lathrop had no 
authority to sue on the bond of his deceased predecessor Brooks, 
‘because an order of éourt was not first obtained authorizing 
such suit. The record shows, however, that the suit was 
brought in the same court where the original cause was pend- 
ing, and that previous to the trial, that court made an order 
approving hisaction in bringing suit on the bond, and instruct- 
ing him to proceed with its prosecution; and this was alleged 
in an amended petition. Any defect of authority which may 
have affected the original petition was cured by the subsequent 
order and amendment. It is not deemed necessary, therefore, 
to pass upon the general question of the authority of a receiver 
to institute a suit, more especially a suit on the bond of a 
former receiver, without first obtaining an order to do so, 
The liberality of our practice, admitting even of amendments 
setting up new causes of action, would leave it only a ques- 
tion as to the costs previous to the amendment. 

But it is said that the executrix of Brooks (whose estate is 
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alleged to be insolvent) and. his securities had the right to 
have his accounts passed before the court, and to turn over the 
property and have the bond canceled. If they had applied to 
be allowed to do so, doubtless the privilege would have been 
accorded and liberal terms conceded tothem. Not having done 
so, it would seem that the court had no means of ascertaining 
what was due from Brooks. As he was dead, the ordinary 
remedy of proceeding against the receiver for contempt of 
court was impracticable, and under these circumstances it has 
been held the remedy is against the sureties on their bond 
(Ludgater v. Channell, 3 Mac and Ger. (49 Eng. Ch.), 175; 
Kerr on Receivers, 239, 240). 

The objection that Lathrop was not a party to the bond has 
no force. Under the order of the court he represents all par- 
ties interested in having the bond enforced, and had the right 
to sue in his own name. No authority to use the names of 
others was required. 

We have disposed of the questions argued in appellant's 
brief, and regard them as decisive of the case. Whilst in 
doing so we have endeavored to follow the rules and decisions 
of Courts of Equity, it is proper to observe that the difference 
in the organization of our courts makes these rules often inap- 
plicable under our practice. We have no statute regulating 
the subject of receivers. Though the authority of the courts 
to appoint them has been long recognized, yet the record in 
this case shows that the practice in making such appointments, 
and in calling the officer to account, is unsettled and loose. 
Appellee Lathrop was appointed without at first any designa- 
tion of his duties. Brooks appears to have acted for at least 
ten or eleven years without ever having been called to pass his 
accounts, and without any instructions as to the investment of 
moneys. On the trial of this case the court withdrew from the 
jury the consideration of any other matters than those oe- 
curring in 1859 and 1860. Appellee, however, makes no com- 
plaint on this point. He was allowed interest on the amounts 
due for those years, although no order of court had been made 
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requiring the payment of the money into court. The absence 
of such an order would be no excuse to the receiver under the 
English Equity rules, requiring him to account. (Potts w. 
Leighton, 15 Vesey, 273.) No exception was taken at the trial 
or in the motion for new trial to the charge of the court on 
the subject of interest. If the point were properly before us, 
we cannot say that it was erroneous to charge interest against 
the receiver under all the circumstances of the case. 
The judgment is affirmed, 
Affirmed. 


Joun McCuane v. Wm. L. Rogers. 


1, SHerirF. Under the Constitution (Art. 5, Sec. 21), where a sheriff is 
interested, process must be executed by a constable; and no such offi- 
cer can exist as a ‘‘special sheriff” appointed by the court to execute 
all necessary process which may issue in a case, but such defect must 
be taken in limine, by motion to quash citation and service. 

8. PREFERMENT BY DEBTOR—ASSIGNMENT OF JUDGMENT. If there was a 
valid transfer of a judgment and notice thereof given to the sheriff be- 
fore its collection, without the necessary steps having been taken to give 
a preference to any other party, the money when collected on such 
judgment would belong to the assignee. 

8. LIABILITY OF SHERIFF FOR MONEY COLLECTED. If the sheriff, after no- 
tice of assignment of a judgment, voluntarily ignores the rights of the 
assignee and appropriates the money to other parties who have execu- 
tions in his hands against the plaintiff, he does so at the peril of having 
to account to the assignee. 

4. SHERIFF’S RETURN ON EXECUTION. That the sheriff has returned such 
executions against the plaintiff in execution satisfied, in no way affects 
the rights of the assignee of such judgment. 

§. INSTRUCTIONS TO JuRY. Where an improper charge could not possibly 
work an injury to the party complaining of it, it is not a ground for re- 
versal on appeal. 


Apprat from Nueces. Tried below before Hon. T. O. Bar- 
den. 


W. L. Rogers, Oct. 11th, 1872,-sued John McClane, alleging 
that on 28th Feb., 1872, one P. H. MeManigle obtained judg 
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ment against Richard King for four hundred dollars and sixty 
cents, and twenty-nine dollars aud seventy cents costs of suit, in. 
District Court of Nueces county; that on 16th March, 1872, 
said McManigle for value transferred said judgment to plaintift 
(Rogers), of which transfer on April 8, 1872, McClane was no- 
tified ; that on June 19, 1872, he received from King the sum 
of four hundred and forty-six dollars, to be applied to the pay- 
ment of said judgment, to the said McManigle or his assignee, 
whereby McClane became liable to pay said money to plaintiff; 
that plaintiff made demand of McClane of said money, ete. 

In the record follows an application by plaintiff, Rogers, for 
the appointment of a “special sheriff” to serve process in the 
suit, it being against the sheriff, ete. 

Upon this application the court appears to have made an 
order appointing one Peter Benson special sheriff, and upon his 
giving bond authorizing him “ to execute all necessary process 
“which may be issued in this cause.” 

Benson gave bond and took the oath of office under the 
above appointment. 

The citations and service are not copied in the transcript, 
nor was the service of citation objected to; but general and 
special demurrers were filed and at a subsequent term he plead- 
ed general denial, and specially that he was sheriff of Nueces 
county, and that the money collected of King was by defend- 
ant, as sheriff, received and appropriated to the satisfaction of 
several judgments and executions against McManigle, which 
executions were in defendant’s hands as sheriff at the time 
the money was collected of King, with the exception of 
a small balance, which he had deposited with the clerk of 
the District Court of Nueces county, from which the said exe- 
cutions had issued, Among the executions so in McClane’s 
hands was one in favor of J. B. Gentry & Son against McMani- 
gle. 

(Gentry & Son intervened and adopted so far as applicable 
the answer of McClane). McClane further answering denied 
the validity of the assignment by McManigle to Rogers, 
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charging fraud, and that at the time of the transfer McManigle 
was insolvent and that Rogers knew of his insolvency. 

On the trial it was admitted that McManigle had obtained 
judgment against King as alleged in the petition. McManigle 
testified that he had recovered the judgment against King and 
immediately thereafter assigned it to Rogers by an assignment 
in writing; that at the time witness was owing Rogers some 
two thousand dollars; this written assignment was objected to 
by Mr. McCampbell who was attorney for witness in the case 
v. king, because it made no provision for the payment of his 
fee, which amounted to sixty. dollars, and witness then made 
another assignment: which is the one filed in the case ; the first 
assignment recited, as a consideration, the full amount of the 
judgment; the substituted one, three hundred and forty dollars, 
so as to allow McCampbell his fees. Witness did not know 
that McClane was notified of this assignment at the June 
term of Nueces court; witness, in a conversation with Me 
Clane, told him that he (witness) had assigned the judg- 
ment to Rogers and had no interest in it; that at the time 


.of the assignment witness did not owe a dollar to any one 


except Rogers. 

On cross-examination witness admitted that he was the same 
MeManigle against whom the sheriff had unsatisfied executions, 
and one of the defendants in the case of Gentry & Son v. Jack 
Sands & Co. 

Re-examined. Gentry & Son were indebted to witness 
three dollars and forty cents. They had a judgment against 
Jack Sands & Co., but witness was not a member of the firm 


.of Sands & Co., against whom the judgment was rendered ; 


that he was riot in debt and had plenty of property. 

The assignment of the judgment’ was then read, and Rogers, 
plaintiff, testified that immediately after the rendition of the 
judgment of McManigle v. King, witness bought it, paid val- 
uable consideration for it, that is, McM. was owing witness. 
The written assignment read in evidence (bearing date March 
26, 1872), was read to McClane directly after it was made. 
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Witness at the time asked-McClane “if he would pay over the 
“money,” McClane said, “That is all right, he would pay over 
“ the money whenever he collected it from King;” that the 
transaction between him and McManigle was in good faith, 
and in payment of that much of his indebtedness to wit- 
ness. 

R. Holbein, for plaintiff, testified that he was agent, book- 
keeper, and attorney, in fact for King; that on the 14th of June, 
1872, witness gave or lent McClane a draft for four hundred 
and forty six dollars, to cover the judgment, interest, and cost 
in MeManigle ». King. Witness is cashier and has general 


= 


5 


management of King’s business; the draft was in favor of 
McClane. 

On cross-examination Holbein stated that he knew that King 
had authorized McClane to satisfy the judgment ;—this author- 
ity was given by King in a conversation between King and 
McClane, some months previous to June 14, 1872, when the 
execution in McManigle v. King was in the hands of McClane, 
as Sheriff; that King had property in Nueces county, subject 
to execution to near half a million. 

The testimony for defense sufficiently appears, in the 
opinion. 

The 4th instruction assigned as error and noticed in the 
opinion is as follows ; 

“The jury is instructed that there is no evidence of fraud 
“impeaching the good faith of the transfer from McManigle 
“to Rogers, and in the absence of such proof they will not con- 
“sider, in making their verdict, any of the evidence showing a 
“ payment to the attorney of the intervenors.” 

Verdict and judgment was rendered for the amount claimed 
in the petition ; but plaintiff remitted sixty dollars, which sum 
McClane had paid to McCampbell, attorney of McManigle, in 
the suit against King. 

McClane and the the intervenors appealed. 


J. S. Givens, for appellant. 
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Moorr, J. The appointment of a “special sheriff,’ to ex- 
ecute all process in the case, was certainly improper and unau- 
thorized. By Section 21st, of Article 5th, of the Constitu- 
tion, it is provided that the duties of the sheriff in all cases, 
where such duties had previously devolved upon the coroner, 
should in future be performed by a constable. The execution 
of all process, of whatever nature the same might be, in all 





cases whenever the sheriff was a party, had theretofore un- 
questionably devolved upon the coroner. (Paschal’s Digest, 
Art. 1014.) 

There being no color of law for the appointment of a “ spe- 
“cial sheriff,’ it follows that service of process by him was 
invalid, and without warrant of law. If, therefore, the cita- 
tion upon appellant was in fact served in this way, there was 
error in the refusal of the court to quash it. But although it 
may be iuferred that the citation was served by the party 
appointed by the court,’to execute all process in the case, it 
does not directly so appear from the record. It has been too 
often said by the court to require repetition, that the party 
complaining of the action of the court below, must plainly 
show in the record, the error of which he complains. A judg- 
nent will not be reversed unless error is clearly and distinetly 
shown. It is not sufficient that the court probably erred in the 
matter complained of. 

When money comes into the sheriffs hands. while he holds 
a valid execution against the party to whom it belongs, he may, 
no donbt, apply it in satisfaction of such execution. The mere 
lodging an execution with the sheriff gives the plaintiff in ex- 
ecution no preference, or lien upon personal property, or right 
to choses in action of the defendant in execution. No arrange- 
ment or understanding can be made between the plaintiff in 
executidn and the sheriff, in anticipation of money coming into 
his hands, under an execution which he holds in favor of the 
debtor against another party by which such application can be 
made in advance of the receipt of the money by the sheriff; 
or any preference in favor of the plaintiff in execution be made 
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to attach to it. The judgment in favor of such debtor is sub- 
ject to his control, and he may deal with, and dispose of it in 
any legitimate way, and for any lawful or proper purpose to 
which he may see fft to apply it, so long as it is im fier, unless 
some one has invoked the aid of judicial process to stay or pre- 
vent it. If his creditors are entitled and desire to do so, they 
may, of course, by a proper proceeding for this purpose, pre- 
vious to its collection or appropriation by the debtor, have the 
money, to which he is entitled under the judgment, applied to 
the payment of their debts. But unquestionably this cannot 
be done by merely placing an‘execution in the hands of the 
sheriff in anticipation of his collection of money under a jud 
ment in favor of the debtor against another party. 


oD 


(r- 
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As the debtor may legitimately give preference to one cred- 
itor over another, the plaintiff in execution would have no 
ground of complaint by reason of a bona fide appropriation of 
the judgment: by his debtor, in payment of some other valid 
demand against him. If there was a valid and bona Jide trans- 
fer and assignment of the judgment, and notice thereof given 
the sheriff, before its collection, and without the necessary steps 
having been taken to give a preference to any other party, the 
money, when collected, would belong, not to the plaintiff in 
the judgment, but to his assignee. And the sheriff, under such 
circumstances, could not appropriate it to the satisfaction of 
executions in his hands against the assignor. If the sheriff 
applied the money so collected to other executions, and it 
passed from his control, or the rights of other creditors had in 
any way attached before receiving notice of. the assignment, 
he could not be held to account for it by such assignee. But 
if, after notice of the assignment, the sheriff voluntarily, and 
at his own instance, ignores the rights of the assignee of the 
judgment, and pays the money collected to other parties merely 
because executions in their favor against the plaintiff in such 
judgment are lodged in his hands, he does this at the peril of 
having to account to the assignee of the judgment, unless he 
ean show that the claim of the assignee is unfounded, or that 
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the parties to whom he has paid it has the superior and better 
right to it. 

The fact of the sheriffs having returned the executions in 
favor of creditors as satisfied by the application of money so 
collected, is of no consequence. The assignee’s claim to it de- 
pends upon mattes antecedent to such returns. Whatever 
may be the consequence and effect of such returns as between 
the sheriff and the plaintiffs in these executions, the assignee 
of the judgment, if notice of the assignment is given previous 
to the receipt of the money by the sheriff, is certainly neither 
bound or affected by them. 

The fourth instruction given the jury, at the instance of 
appellee, is no doubt subject to objection as a charge by the 
court upon the weight of evidence. And if there was any rea- 
son to suppose the Jury might have reached any other conelu- 
sion than that which they did, if this instruction had been 
refused, the judgment should be reversed. It is unquestion- 
ably improper for the court to instruct the jury that the 
evidence does or does not establish any particular fact or prop- 
osition in the case. However plain and manifest the evidence 
in it may be, the jury should be left to ascertain and determine 
it for themselves, uninfluenced by the opinion of the court. 
Still, if no other conclusion can be legitimately deduced from 
the facts, than that stated by the court, the charge would be 
immaterial and could work no injury, and would therefore 
afford no ground for the reversal of the judgment. This, in 
our opinion, is the fact in this case, and although the instruc- 
tion asked was improper, no injury to appellants has or could 
have resulted from it, and therefore the judgment should not be 
reversed for the error of the court in giving it. 

There being no error apparent in the record, as presented to 
us, for which the judgment should be reversed, it is affirmed. 
Affirmed. 
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Jack GormAN v. THE Srate. 


1. STEP-FATHER is in loco parentis of his wife’s children by a former husband 
so long as they are supported and maintained by him; and he has the 
same right of reasonable chastisement to enforce his authority. 

2. HUSBAND’S AUTHORITY OVER THE WIFE does not extend to corporal pun- 
ishment, and any violence to her, save in self-defense, or to prevent her 
unwarrantable interference in the exercise of his parental authority, 
would be illegal. 

3. VARIANCE. Evidence of an assault upon Mary Gorman will not sup- 
port a conviction upon an indictment for an assault upon Martha Gor- 
man. 


ApprAL from Goliad. Tried below before Hon. D. D. 
Claiborne. 


Jack Gorman was indicted for an assault upon Martha Gor- 
man. The indictment charging that he “ unlawfully and wick- 
“edly in and- upon the body of Martha Gorman did make an 
‘assault, and he, the said Jack Gorman, a certain whip in his 
‘hand then and there had and held at, towards, against, and 
“upon the body of her, the said Martha Gorman, he, the said 
“ Jack Gorman, her, the said Martha Gorman, did then 
“and there strike, beat, and bruise, inflicting upon her, the 


a 


. 


“said Martha Gorman (she being a female), several painful 
“ wounds.” 

On the trial, Mary Gorman testified that her name was 
Mary Gorman, the person alleged to have been assaulted, and 
the wife of defendant, that in June, 1874, defendant sent the 
boy to drive up a horse that was wild and hard to pen; the 
horse was running loose on the prairie; that the boy could not 
drive the horse up on foot, and she took a horse that was 
hitched to the fence near the house and carried it to the boy, 
and told him to ride after the horse; the boy did as she 
directed him, and drove up the horse, when defendant com- 
menced beating him because he could not drive up the horse 
on foot ; that witness then “ pitched” into defendant and struck 
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him; defendant told witness to “ stop striking” him, but she 
continued striking him, when he whipped her, striking her 
several times with a raw-hide whip; that defendant did not 
hurt her very much, * * * The boy was her child by a 
former marriage, and that she struck defendant because he was 
beating the boy too hard; that when she married defendant 
she gave him control over her children, including the boy 
spoken of, but that she did not give him the right to beat him 
-too hard ; that the boy lived with defendant and witness before 
the fuss, and has lived with them since; * * * that defend- 
ant supports witness and her children, and did so before the 
Juss, and up to the time of the difficulty treated them kindly, 
and has done so since. 

The charge is sufficiently shown in the opinion. 

The jury found defendant guilty, and assessed his fine at one 
hundred dollars, and he appealed. 


Lane & Payne, for appellant. 
NV. G. Kittrell, for the State. 


Moore, J.—If the minor children of the wife are recognized 
and treated as members. of the family of their step-father, 
and are supported and maintained by him, there can be no 
doubt that he stands to them in loco parentis, and may exer- 
cise the control and authority of a parent over them. On the 
other hand, we think it equally clear that the mother may in- 
terfere, by force, if necessary to do so, to protect her child 
from cruel treatment, or wanton chastisement, or abuse, by 
either the step-father or father. Her right to interfere depends 
upon the fact whether the father has exceeded the just limits 
of parental authority in the extent and character of the chas- 
tisement which he is administering to the child. If he has, 
the wife, by interfering for the protection of the child, does 
not become an aggressor. And should the husband repel such 


interference by an assault upon the wife, he is in the wrong 
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and must be regarded as the assailant, of the grade and charac- 
ter indicated by the acts and circumstances of the case. 

If, however, the chastisement of the child does not exceed 
the just limit of parental authority, the interference of the 
mother would be unwarranted. And the father is fully justi- 
fied in using all reasonable and necessary force to protect him- 
self and to restrain and prevent her interference. Put while 
it is impossible to indicate with critical and exact accuracy the 
precise amount and character of force and resistance which 
may be used by the father for his protection. and defense, and 
to prevent the unwarranted interference of the wife and mother 
with the exercise and discharge of his parental authority and 
duty ; still, if it clearly appears that the husband has assailed 
the wife not in his own defense, or to restrain her unwarranted 
interference, but to punish and correct her for improper inter- 
ference, then, also, he becomes an assailant, and is liable to be 
treated as a wrong-doer. 

Whether the verdict in this case is justified by the facts, 
when tested by the law applicable to them (if there was no 
discrepancy between the indictment and the evidence), need 
not be discussed by us at this time. For while we do not 
intend to undertake an analysis of the charge given, we think 
it quite evident that it presented a more restricted and limited 
view of the authority and control which appellant was author- 
ized to exercise over his step-child, than that given him by 
the law. And the charge of the court, as a whole, was, in 
our opinion, calculated to divert the attention of the jury from 
the true issues in this case. On the other hand, the first and 
second instructions asked by appellant, are equally. calculated 
to mislead the jury, and, as asked, were unwarranted by the 
evidence. 

The indictment did not charge that appellant was an 
“adult male.” Evidently, therefore, the only ground upon 
which he could be convicted of an aggravated assault, was, 
that the alleged assault was made with a whip. It was, there- 
fore, improper for the court to instruct the jury, as in effect it 
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did, that they were authorized to find him guilty of an aggra- 
vated assault, if he was an adult male, and had made an assault 
upon a female. 

If, however, the charge of the court was strictly accurate in 
every particular, we would be compelled to reverse the judg- 
ment, upon the ground that it is not sustained by the evidence. 
The indictment charges appellant with making an assault upon 
Martha Gorman ; the proof shows that the alleged assault was 
upon Mary Gorman. As no notice was taken by counsel of 
this discrepancy in the record, between the indictment and 
statement of facts, it may be that it is the result of inadver 
tence or carelessness in preparing the transcript. The judg- 
ment of the court, however, cannot depend on speculations or 
probabilities as to the correctness or accuracy of the transcripts 
upon which we are required to act. If they are erroneous it 
is the duty of the parties interested in, or to be affected. by 
them, to point out their errors, and to take the proper steps for 
their correction. When this is not done, evidently the court 
must treat, and act upon them, as being in all things correct, 
as certitied by the clerk. 

The judgment is reversed and the cause remanded. 

Reversed and remanded. 


Cartes Morean v. Tue Stare. 
JATH OF JURY IN CRIMINAL CASES. The use of any other oath than that 


prescribed in Art. 563, Code of Criminal Procedure, in criminal cases, is 
cause for reversal on appeal. 


AppraL from Trinity. Tried below before Hon. L. W. 
Cooper. 


Geo. Clark for State. 


Devine, J. The appellant was convicted of the offense of 
grand larceny. 
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Various exceptions were taken to the indictment which, with 
many other grounds for a reversal, are set forth in the assign- 
ment of errors, and which it is not necessary to notice. Th 
omission to have the oath, required by law, administered to the 
jury, although unnoticed by the counsel for appellant, is a fatal 
defect for which the judgment must be set aside. Article 563 
of the code of criminal procedure, prescribes the oath to be 
administered to a juror in criminal eases, which must be fol- 
lowed, or what has been considered its equivalent administered 
in its absence. 

In Arthur vw. the State, 3 Texas, 405, the oath prescribed by 
the Statute was omitted, and -as in the present case a different 
oath was administered to the jury. Justice Wheeler in deliv- 
ering the opinion in the case said, ‘* Had the record stated mere- 
“ly that the jury were duly sworn, we must have presumed 
“that the proper oath was administered to them, but when it 
“appears affirmatively, that they were not sworn as the law re- 
“ quires, there is no room for any intendment, of the regularity 
“and legality of the proceedings, and the objection must be 
“held fatal. When the Legislature have undertaken tu prescribe 
“the oath which shall be taken, it must be observed, and when 
“the record shows the statutory requirement has been disre- 


“carded, and the court has proceeded to substitute something 


“else in its stead, it will be as if no oath had been admin- 
‘‘istered.” The oath administered to the jury in the case be- 
fore the court, was, after stating “ came a jury of good and law- 
“ful men, to wit: Mr. W. Pharr and eleven others,” “ who 
“were duly empaneled and sworn, to try the issue joined be-— 
“tween the State of Texas and Charles Morgan, upon his plea 
“of not guilty.” This is not the oath prescribed by the code ; 
this, upon a similar form of oath, has beén held as fatal to the 
conviction in several cases not yet reported, decided at the last 
Austin and Tyler terms. 
Judgment reversed, and cause remanded. 
Reversed and remanded. 











226 Davis v. THE SrarTm. [Term of 





Statement of the case. 





3URRILL Davis v. Tue Srate. 


1. Rare. At Common Law, an indictment for rape must charge that the 
accused ‘‘ did ravish ;” the use of the noun ‘‘ rape,” instead of the verb 
“ ravish,” is insufficient. . 

. RAPE OF A FEMALE UNDER TEN YEARS OF AGE, As carnal knowledge, 
with or without consent, of a female under ten years of age, is rape, the 


LS] 


allegations of force and want of consent are immaterial, and mere sur- 
plusage, and if alleged need not be proved. 

3. INDICTMENT. It is not necessary in an indictment for rape to charge that 
the accused was over fourteen years of age at the time of the offense 
if under that age such fact is matter of defense. 

4, PENETRATION. See testimony, held inconclusive of guilt, as to penetra 
tion. 


ot 


. Medical testimony should be had in investigations of cases of rape upon a 
female under ten years; an examination ofthe injured party should be 
had; and every source of knowledge of the fact explored. 


AppraL from DeWitt. Tried below before Hon. D. D. 
Claiborne. 


Burrill Davis was charged by indictment that he “ unlaw- 
“fully, wickedly, feloniously and of his malice aforethought 
“in and upon Mary Schwab, then and there, a female under the 
“age of ten years, did make an assault, and he, the said Burrill 
“ Davis, did by force then and there her, the said Mary Schwab, 
“rape, penetrate and carnally know, without the consent then 
“and there of her, the said Mary Schwab.” 

On the trial the injured party, Mary E. Schwab, being ex- 
ainined by the court, was pronounced incompetent to testify on 
account of want of understanding the obligation of an oath. 

Mrs. Betty Schwab testified that Mary Schwab, the person 
alleged to have been injured, was her daughter, over eight years 
old now; was eight years old Sept. 16, 1874 (trial was in De- 
cember of that year); that between 12 m. and 1p. m. of the 
14th of Sept., 1874, in De Witt county, Texas, the accused was 
valled by witness to dinner, he being a colored laborer em- 
ployed by the husband of witness to pick cotton, not far from 
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the dwelling. Accused not obeying her call she sent her 
daughter Mary (alleged to have been injured) to tell him to 
come to dinner; waiting a reasonable time for him to come to 
dinner after he was sent for by her daughter, witness became 
uneasy about the cause of his delay, and that of her daughter 
Mary, and went out in quest of them ; having proceeded about 
twenty steps from the house into the cotton patch, witness 
suddenly came upon the defendant and her daughter Mary E. 
Schwab. The defendant was lying on his left side, on the 
ground, with Mary, her daughter, in his arms and in the act of 
copulation. The defendant remarked, “ Mrs. Betty, you have 
caught me,” and caught witness by her clothes and hung on to 
her, begging her not to tell on him, jumped up and followed 
witness to the fence a few yards off, as she led her daughter 
Mary away, partly dragging her feet after her, as she was led 
away, saying he squeezed her so tight she could not hallo, and 
erying apparently from pain from the defendant’s treatment. 
The defendant then ran off towards the river for his house. 
No one else being present, witness led and dragged her daugh- 
ter to her German neighbor, Martha Swaab’s house, where she 
(Mary) lay most of that evening abed, complaining of pain and 
hurting of her side and head, and with fever; that the next 
day, and afterwards, she was able to sit up some and help 
nurse the children at Martha Swaab’s, but always at the time, 
and frequently since then, complaining of her side and head, 
and having fever accompanying her side complaints. 

(The remaining part of this witness’s testimony is given in 
the opinion.) 

The accused was convicted, and his punishment fixed at 
hanging. After sentence he has appealed. 


W. R. Friend, for appellant, cited Wharton’s Cr. Law, vol. 2, 
Sec. 1138, 1139, 1146 and notes 1149; 1 Hale, 628, 631; 1 
Hawkins, Ch., 41; 4 Black. Com., 213; State ». Johnson, .11 
Texas, 32; State v. Williams, 36 Texas, 352; Cain v. State, 
18 Texas, 387; Stephanes v. State, 21 Texas, 206. 
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George Clarke, for State, cited Wharton’s Am. Cr. Law, See. 
1137, 1139; 2 Bishop, Am. Cr. Law, Sec. 1132; Roscoe’s Cr. 
’ ]} ’ ’ ’ 
Ev., 808; Wharton & Stille, Med. Juris., See. 427 et seq. ; 1 
Russ on Cr., 678, 679 ; 11 Cush., 547; 29 Cal., 575; 2 Bish 
Cr. Proc., Sec. 954. 


Moorr, J. The objections urged against the indictment are 
not well taken. It is not drawn with grammatical accuracy, or 
in strict conformity with common law precedents. The only 
material defect in it, however, in these particulars, is in the im- 
proper substitution of the noun “ rape” for the verb “ ravish.” 
It is unquestionably well settled that an indictment for this 
offense under the common law must contain the word “ ray- 
“ish.” To charge merely that the defendant “did carnally 
“know,” ete. is not sufficient to support the indictment. The 
reason given for this is that, by the charge “did ravish,” force 
and violence by the man, and want of consent of the woman, 
are implied, while by that of “ carnal knowledge” merely, they 
are not (Harman v. The Commenwealth, 12 8. & R. 69). But 
the offense with which the appellant in this case is charged, is 
the rape of a female under ten years of age, which as detined by 
the code, is the carnal knowledge of such female, with or with- 
out consent, and with or without the use of force, threats or 
fraud.. (C.C., Art. 523). Whether the averment, asin this 
indictment, that the carnal knowledge was had by force, and 
without consent, would obviate the necessity of the specific 
charge that the defendant “did ravish” in an indictment for 
the rape of a female over ten years of age, or if not, whether the 
averment that he “did rape” would not be “ understood in 
“common language, taking into consideration the context and 
- subject matter relative to which ” these words “ are employed 7 
in the indictment, should not be held to impart the same 
meaning as “did ravish,” need not be determined at present. 

The essential fact which constitutes the offense with which 
appellant is charged, is unquestionably alleged in. the indict- 
ment with as much fullness and perspicuity as is required 
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Indeed, tle most plausible objection to the conviction under 
the indictment is, that although it was unnecessary to do so, 
still, as the offense is alleged to have been committed without 
consent, and by force, it became thereby incumbent upon the 
State to prove these unnecessary averments. They were prob- 
ably inserted in the indictment lest it might turn out on the 
trial, that the female alleged to have been injured was, in fact, 
over ten years of age; in which event, unless the word rape, as 
we have said, should be held as synonymous, as used, with 
ravish, the indictment would have been unquestionably insuf- 
ficient to sustain a conviction. But when the facts were de- 
veloped in the trial, the offense committed by appellant, if 
guilty of rape, was by injury done a female by reason of whose 
tender years neither force, or threats, or want of consent were 
essential constituents of the offense, and looking at and treat- 
ing the indictment as applicable to the case before. the court, 
we think we are warranted in regarding these averments as 
mere surplusages which it was unnecessary for the State to 
prove in order to warrant appellant’s conviction. 

It is positively enacted and ordered by the code that persons 
under the age of fourteen are incapable of committing rape. 
But this is in a distinct and subsequent article from that in 
which the offense is defined and prohibited. It was, therefore, 
under the well-settled rnles of criminal pleading, unnecessary 
to allege appellant’s age in the indictment for the purpose of 
affirming his capacity to commit the offense. 

The instruction of the court, to the extent to which it went, 
is unquestionably strictly accurate and correct. In view, how- 
ever, of the nature of the case, the passion and feeling, if not _ 
prejudice, which such-a charge as,that preferred in the in- 
dictment is calculated to arouse, and the character of the essen- 
tial question upon which its proper determination evidently 
turned, and meagre, indefinite, and, to some extent, at least, 
unsatisfactory, if not contradictory evidence, from which the 
conclusion of the jury was to be drawn, we cannot but think. 
the charge of the court was neither so full nor perspicuous ir 
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directing the attention of the jury to the real issue in the case 
as it might and should have been. 

. The only question upon which the testimony left any room 
for dispute or ground upon which to rest an opinion was, 
whether the alleged ofterise had been completed by penetration. 
While the slightest penetration is sufficient, still there must be 
satisfactory proof of some to consummate the offense. It must 
be shown, says Tindal, C. J., that the private parts of the male 
entered, at least, to some extent, those of the female. Unless 
this is the case, the accused may be guilty of an attempt to 
commit the crime of rape, but not of its actual commission. 

.The proof upon this point, consisted of the evidence stating 
the position in which appellant and the girl, alleged to have 
been ravished, were found by her mother, the red and swollen 
condition of her private parts, and the witness’s statement that 
she was convinced and fully satisfied from what she saw take 
place at the time, and also from her examination of tlhe person 
of her daughter, that there had been penetration. On the 
other hand, she testified that there was no laceration or blood 
that she could discover, resulting from such penetration, and a 
surgeon, Who was examined as a witness, stated, after having 
made a private examination of appellant, that though there 
were exceptions to the rule, a man of his dimensions could not 
evidently, or probably, penetrate a female of the age and size 
of the girl alleged to have been injured, without iaceration. 
He also stated, however, if she could be so penetrated, the con- 
dition of her parts, as described by her mother, would be a 
natural consequence of the act. 

This reference to the testimony shows (as, we regret to say, 
we find of much too frequent occurrence in cases of the great- 
est importance) a want of that full and thorough development 
and exploration of all the facts and circumstances connected 
with and bearing on the case, of which it would seem to be rea- 
sonably susceptible, and such as its vital importance evidently 
demands. No medical examination of the child was made, ner 
was the physician, who testified in the case, interrogated ia 
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reference to the symptoms described by the mother, except in 
the particular previously referred to. The time and circum- 
stances under which the mother made her examination are not 
shown. The neighbor, to whose house she was taken immedi- | 
ately after the alleged act, was not.examined. It does not 
appear whether the child’s under-clothing was inspected, and 
many other matters tending to aid in a correct conclusion, do 
not appear to have been adverted to, so far as we can see from 
the statement of facts, 

It is said by Wharton, in his work on criminal Jaw, after 
commenting on several English cases, discussing the necessity 
of proof of penetration: “ The practice seems to be, to judge 
“from the cases just cited, not to permit a conviction in these 
“cases, in which it is alleged violence has been done, without 
medical proof of the fact whenever such proof was attainable. 
It seems but right, both in order to rectify mistakes and to 
supply the information necessary to convict, that the prosecu- 
“trix should be advised at the outset, so that she can take the 
“necessary steps to secure such an examination in due time. 


ee 
te 


ee 


“Tf this principle be generally insisted upon, there is no dan- 
“oer of any conviction failing because of non-compliance with 
“it, and, on the other hand, many mistaken prosecutions will 
“be stoppedeat the outset.” (Sec. 1138.) 

While we cannot say that the necessity of a medical exam- 
ination has been regarded as absolutely indispensable to a con- 
viction in all cases by the American courts, or that we are 
prepared to yield our assent to so broad and unqualified a 
proposition as seems to be approved by this able commentator, 
yet, we think, the great and essential importance of this char- 
acter of evidence cannot be denied, and especially in cases 
like this, where the party alleged to be injured is incapable of 
testifying, and the proof of penetration can be established 
by circumstantial testimony only, and that by no means of an 
absvlute or conclusive character, it can hardly be overesti- 
mated. 

These considerations lead us to the conclusion—without, how- 
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ever, intending to intimate any opinion as to the proper conclu- 
sion which should be reached in a more full and careful considera- 
tion of the case—that, in view of the vague and indefinite, 
and somewhat contradictory testimony on which it was tried, the 
absence of such instructions as would probably have enabled the 
jury to have given a more full and thorough consideration to 
the evidence applicable to the only real and vital question in 
the- case, the nature of the offense, the circumstances under 
which it is alleged to have been committed, the difficulty of 
disproving the charge in most cases of this kind when un- 
founded, the extreme penalty of the law imposed by the verdict, 
and the humane and merciful. principle of our criminal law, 
giving the accused the benefit of all reasonable doubt, the 
motion for a new trial should have been granted. 
The judgment is reversed, and the cause remanded. 


Reversed and remanded. 





Gro. Brow anp Joun D. Morris v. Heres or De La Garza. 


1. INTERVENOR, WHEN NOT AFFECTED BY STATEMENT OF FACTS. When 
a statement of facts is made up by the plaintiff and defendant, which 
is not signed by an intervenor’s counsel, and which is made without refer- 
ence to the intervenor who prosecutes a writ of. error, the same cannot 
be regarded in considering the rights of intervenor, whatever errors may 
have been committed, as between the plaintiff and defendant. 

2. Exuipits, Evipencre. The fact that copies of intervenor’s deeds, consti- 
tuting his evidence of title, were set forth as exhibits in his petition 
of intervention, cannot be regarded as proof of title, in the absence of a 
statement of facts; nor can the testimony contained in a statement of 
facts to which the intervenor was not a party, made up between other 
parties in the suit, be looked to, to show that the deeds were used in evi- 
dence. 


Error trom Victoria. Tried below before the Hon. T. O. 
Barden. 
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Statement of the case. 





Suit in trespass to try title, instituted in August, 1854, by 
Holliday against A. H. Cromwell et al., torecover two leagues 
of land on San Antonio River. Holliday in his petition set up 
title to one-fourth of the two leagues, granted by the Empres- 
sarios, Power and Hewitson; in 1834, to Santiago Serna and 
Lazaro Serna. In 1856 the case was tried as to A. H. Croin- 
well, W. Beaumont, and Williams, three of the defendants, and 
a judgment was rendered for defendants, from which Hol- 
liday appealed. This court reversed the judgment of the lower 
court and remanded the cause (26 Texas, 188). In 1869 the 
suit was again tried and decided in Holliday’s favor. On ap- 
peal in 1871, this court reversed the judgment, and dismissed . 
the suit (85 Texas, 463). The defendants having severed, 
another branch of the case remained still undecided. On Sep- 
tember 11th, 1861, Blow and Morris, the present plaintiffs in 
error, intervened, and set up in their petition title to one un- 
divided half of the league here in controversy, by deed from 
Santiago Serna, dated February 28th, 1840, which was attached 
to and made a part of the intervenors’ petition. In September, 
1871, there was a trial, and verdict and judgment for defend- 
ants. A motion for a new trial by intervenors, seems to have 
been filed and overruled. Notice of appeal was given, and a 
statement of facts filed, signed by the counsel for plaintiff gnd 

Bea 
under which the intervenors claim appears in the record only 
as an exhibit in the pleading. Holliday appealed, and this 
court on February 10th, 1873, reversed the judgment of the 
District Court and remanded the cause. Afterwards, on the 
30th of July, 1873, the intervenors filed their petition for a writ 


defendants, but not by intervenors or their counsel. The 


of error. A number of interesting questions were discussed in 
the able briefs filed by counsel, but the briefs are omitted in 
View of the opinion. 


Phelps, for plaintiff in error. 


A. B..Peticolas, for defendant in error. 
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Roserts, C. J.—The transcript of the record does not show 
what has become of this suit so far as Holliday, the original 
plaintiff, is concerned. The intervenors, Blow and Morris, 
who claim an undivided interest in the league of land in con- 
truversy, and who failed in their ‘suit, have alone brought the 
case into this court, in this proceeding, by writ of error. The 
defendants below, the heirs of M. de la Garza, claim under the 
statutes of limitation, and also set up an outstanding title in 
another person (Davis), and obtained a verdict and judgment 
in their favor. 

The objections of plaintiffs in error to the verdict and judg- 
ment, have reference entirely to errors alleged to have been 
committed in matters of law and fact relating to the defenses 
of the defendants, and‘not to the alleged title of the plaintiffs 
in error, the intervenors. There is no statement of facts as to 
the intervenors, and there is, therefore, no proof in the record 
that they had any title to the land that this court can take 
notice of. The statement of facts that is contained in the 
transcript, was not made up with reference to them or to the 
proof that they may have made or failed to make, in support 
of their title in the trial of the cause. It does not appear by the 
charge of the court, or in any bill of exceptions, as to the exclu- 
siog of evidence or otherwise, that they were prevented from 
introducing and establishing the title which they claimed. In 
the entire absence of any title shown by them, and it not 
appearing that they were prevented, by any ruling of the 
court, from establishing their title, as it was alleged, it is wholly 
unuecessary to consider the alleged errors committed by the 
court in favor of the defendants in their efforts to maintain 
their defenses. - 

It is argued that their deed appears as part of. the petition, 
and is referred to in the original deed by the grantor, Santiago 
Serna, to Sutherland, and also by the testimony of Bass, one of 
the witnesses. In answer to this it may be said that the deed, 
being a part of the petition of the intervenors which was denied 
by the defendants, cannot be regarded in this or any other 














1875. Tuomas vy. Tue. Srare. 235 





Opinion of the Court. 





court as proof of title. It is merely pleading, and nothing 
more, in the absence of a statement of facts containing it. 

And the statement of facts made by Holliday, plaintiff, and 
the defendants below, the heirs of M. de la Garza, do not bind 
the intervenors, nor does it establish anything either to their 
prejudice or to their advantage, any more than to that of any 
other stranger to them. 

There is not, therefore, any error presented in the record, 
that can avail the plaintiffs in error as it is presented to us. 

Judgment affirmed. 

Affirmed. 





M. Tuomas v. Tue Strate. 


CRIMINAL PROCEDURE. Under the Code (Paschal’s Digest, Article 2344), the 
willful killing of a hog, when done with intent to injure the owner, is 
punishable by fine not less than three times the amount of injury done 
to the owner, and not exceeding ten times the amount of such injury. 

Held, That the amount of injury done the owner being an element in the 
punishment, must be distinctly alleged, and an allegation of the value 
of the animals killed is not sufficient. 


Apprat from DeWitt. Tried below before the Hon. D. D. 
Claiborne. 


Philips, Lackey and Stayton, for appellant. 
Geo. Clark, Attorney-General, for the State. 


Rexves, J. The indictment charges the appellant with hav- 
ing unlawfully, willfully, and maliciously killed three hogs, of 
the value of ten dollars, the property of J. D. Anderson, with 
intent to injure said Anderson. 

The jury found the defendant guilty, and assessed the fine 
at forty-five dollars, for which sum the court rendered judg- 
ment and ordered that the defendant be committed to the coun 
ty jail until the fine and costs were paid. 
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The defendant moved for a new trial on the grounds stated 
in his motion and also in arrest of judgment. 1. Because the 
indictment does not allege what injury, if any, was done to the 
owner of the property charged to have been killed, and 2. Be- 
rause the indictment does not lay any basis for the determina- 
tion of the amount of the fine to be imposed. 

The motion for a new trial and motion in arrest of judgment 
being overruled, defendant appealed and assigns for error, the 
overruling his motions, and error in the instructions to the jury, 
and for refusing to give the instruction asked by defendant. 

The defendant asked the court. to instruct the jury that if 
they believed from the evidence that the defendant killed the 
hogs for the purpose of protecting his crops and not to injure 
the owner, defendant could not be convicted. This instruction 
was properly refused for the reason stated by the judge, if for 
no other, that it was not warranted by the evidence. The re- 
fusal to give the charge and the action of the court on the other 
grounds of the motion for a new trial, need not be further ex- 
amined, if, as contended by appellant, the motion in arrest of 
judgment should have been sustained. 

The provision of the Code on which the indictment was 
found, punishes the willful killing of any of the animals enu- 
merated in the statute, when done with intent to injure the 
owner, by a fine not less than three times the amount of the in- 
jury done to the owner, and not exceeding ten times the amount 
of such injury. (Article 2344). 

The indictment states the value of the hogs, and the intent 
with which they were killed, but fails to allege the amount of 
the injury done to the owner. The value of the property is 
not made the standard for measuring the penalty. Asa ques- 
tion of law, it cannot be said that the value of the hogs was 
the amount of the injury done the owner; if such be the fact, 
it should have been so averred in the indictment, and not left 
to argument or inference. 

The injury done to the owner of the property being the es- 
sential element in the punishment, and the basis for assessing it, 
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the indictment should have followed the terms of the Code and 
averred the amount of the injury. 
(Bishop on Statutory Crimes, 444; Hamess v. The State, 27 
Ind. R., 425; The State v. Shadley, 16 Ind., 230.) 
The judgment of the District Court is reversed, and the case 
remanded. 
Reversed and remanded. 





Oxrm Boon v. Tue Srare. 


New TriAL. When on the trial of a criminal cause, evidence is exclud 
ed which might have been properly admitted without prejudice tc 
either side, but which, if admitted, would prove a fact so remotely con- 
nected with the case as to be entitled to noappreciable weight in favor 
of defendant, its exclusion furnishes no ground for new trial. 


AppraL from DeWitt. Tried below before the Hon. D.D. 
Claiborne. 


W. HI. Woodward and Kleberg & Grimes, for appellant. 
(eo. Clark, Attorney-General, for the State. 


Roserts, C. J. This is an indictment for receiving stolen 
property. It is one of a great number of cases being pre- 
sented to the consideration of this court, which is not devel- 
oped in such way as to present marked features and distinct 
points, that would deserve to be elaborated. 

Fot instance, the charge of the court is sufficient for the 
case, and barely sufficient, and still no good reason is seen 
why the charges asked for the defendant were not given, as 
they would have more certainly directed the minds of the jury 
to the true issues in the case. A part of the charge relating 
to the effect of the recent possession of stolen property was unnec- 
essary, and not strictly applicable; still itis not perceived, in 
view of the facts proved, how it could prejudice the defendant. 
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The evidence of the defendant’s guilt being for the most part. 
circumstantial, is not as strong as it might be, still it is too 
forcible to justify this court in setting aside the verdict of the 
jury on appeal. 

The evidence excluded from the jury might have been 
admitted without prejudice to either side, still its exclusion 
was no ground of error, because the evidence excluded was tou 
remote to have been entitled to any appreciable weight in 
favor of the defendant. The object of the evidence was to 
prove that there might possibly be in circulation, in the United 
States of America, two twenty-dollar bills, numbered and let- 
tered * A,” “1,967,712,” ot different series. The conclusion 
sought to be drawn from this evidence, as favorable to the 
defendant, was, that the bill lost by Thompson was a Dill of 
another series than that passed by Boon, although both were 
of the same letter and number, “ A,” * 1,967,712.” The whole 
force of this would depend upon the bare possibility that there 
were two such bills in circulation at that time, and upon the 
extremely remote chance, perhaps estimated as one to a mil- 
lion, that the two such notes had happened to get at that time 
in the Staborn House, near Cuero, in Western ‘l'exas, belong- 
ing to two of its inmates. 

We are of opinion that there is no such error exnibited in 
the transcript of the record as would warrant a reversal of the 
judgment. 


Affirmed. 





Tue Strate vw. Jackson Perry 


1. Persury—INpicTMENT. An indictment for perjury, which fails te 
charge by direct and positive averment that the false statement was 
deliberately and willfully made, is bad. 

2. INDICTMENT—-PERJURY. An indictment for perjury founded on an oath 
differing both in form and substance from that which the officer is 
authorized by the statute to administer, is bad. 
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AppEaL from Matagorda. Tried below before the Hor. W. 


H. Burkhart. 
Geo, Clark, Attorney-General, for the State. 


Rerves, J. In this case the State appeals from the judg- 
ment of the District Court, sustaining exceptions to the indict- 
ment and dismissing the case, 

The indictment charges the defendant with perjury in re- 
turning an inventory of his property, for assessment of the 
taxes due thereon for the year 1874, alleging that he made oath 
to the inventory, and did then and there falsely, deliberately, 
knowingly, and feloniously swear and depose that it was a full 
and complete valuation and inventory ot his property, on the 
first day of January, 1874. 

The indictment negatives the truth of the statement without 
averring that the defendant willfully swore to the acts consti- 
tuting the perjury, or using the language of the statute de- 
scribing or defining that offense. 

“ Perjury,” as defined by the code, “is a false statement 
“either written or verbal, deliberately and willfully made, re- 
“lating to something past or present, under the sanction of an 
“oath, or such affirmation as is by law equivalent to.an oath, 
“where such oath or affirmation is required by law, or is neces- 
“sary for the prosecution or defense of any private right, or for 
“the ends of public justice.” 

The oath on which the perjury is assigned was made to the 
inventory, and in respect to this oath, the indictment fails to 
charge that the false statement was deliberately and willfully 
made. 

The statement in the concluding part of the indictment is 
substantially the same as in its commencement, and it is only 
by inference or deduction that said statement, in which the 
words deliberately and willfully are used, could perhaps be said 
to relate to the charge that the defendant falsely and deliber- 
ately swore to the correctness of the inventory of his property 
and its value. 
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The indictment should have charged by direct and positive 
averment that the false statement was deliberately and will- 
fully made without inference or deduction. 

(Juaraqui vw. The State, 28 Texas, 625; The State v. Powell, 
Td., 626.) 

It is further objected to the indictment that it is not alleged 
that defendant swore that the inventory contained a full and 
complete list of all his taxable property in precinct No. 3. 

The oath required of the taxpayer as prescribed by the Act of 
May, 1873, differs from previous statutes, and the indictment 
seems to have been framed with reference to them, rather than 
to the statute of force at the time the defendant returned the 
inventory and made oath thereto. 

The Act of 1873 (Section 7, page 226, Gen. Laws) provides 
“That all property is directed to be rendered for taxation 
“prior to the first day of April in each year:.and that the 
’ “ owner or agent rendering said list or inventory shall, before 
“ rendering the same, make oath ‘ that the inventory now about 
“to be rendered shall contain a full and complete list of all 
“*taxable property owned by me, or held by me for others, 
“liable to assessment in this precinct, and that I will true 
“*answers make to all questions propounded to me touching 
“< the same.’ ” 

This is not the oath administered to the defendant as it is 
stated in the indictment. 

The inventory rendered by defendant, and in regard to 
which he is charged with false swearing, as alleged, contained 
a statement of the value of the property on the first day of Jan- 
uary, 1874, in addition to its being a full and complete inven 
tory of his property at that time. The indictment does not 
charge that the property omitted was taxable property, liable 
to assessment in the precinct. If he had any other property 
than that set out in the inventory, subject to taxation, it is not 
shown by averment in what it consisted. 

The indictment is not founded on the oath required of the 
taxpayer in rendering an inventory of his property for taxation, 
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and the oath averred to have been made by defendant is not 
the oath which the statute authorized the officer to administer. 
It is not in form or substance the oath prescribed by the stat- 
ute, andthe indictment is therefore insufficient. 

(1 Paschal’s Digest, Articles 1909, 1911; 2 Bishop’s Cr. Law, 
982 (862); Whart. Am. Cr. Law, 2253-4; Ashburn v. The 
State, 15 Ga., 246.) 

There was no error in quashing the indictment, and the judg- 
ment is 





Affirmed. 
Joun R. Simpson ef al. v. Jonn H. Bennett e¢ al. 
1. FINAL JUDGMENT—APPEAL. A judgment is not final from which an 


appeal can be taken unless the whole of the matter in controversy as to 
all of the parties be disposed of. 


ArreAL from Houston. Tried below before Hon. A. T. 
Watts, Special Judge. 


Nunn & Williams and A. M. Jackson for appellants. 
J. M. Maxey for appellees. 


Goutp, J. The record shows no final disposition of this 
case as to any of the defendants except Joseph and Lucinda 
Brown. In fact it affirmatively appears that there was a mis- 
trial as to the other defendants and that the cause was continued 
asto them. It is clear that there is no final judgment. Mar- 
tin v. Crow (28 Texas, 614) is directly in point. The court 
say in that case: “ When the whole of the matter in contro- 
versy is finally disposed of, as to all the parties, then there is a 
final judgment and not before, from which an appeal or suit of 
error can be taken.” See also Freeman on Judgments, Sections 
28 and 34, and cases there cited. 

The case is dismissed for want of jurisdiction. 

Dismissed. 
16 
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JAMES Stewart v. Tue Srare. 


1, INTERVENOR—APPEAL. A judgment dismissing a petition of intervention 
is not such a final judgment as will authorize an appeal by the inter- 
venor, before final judgment rendered in the court below on the matters 
in issue between plaintiff and defendant. Were the practice different, 
the remedy of intervention would cause a multiplicity of suits, instead 
of preventing them, which is its main object. 

2. BANK AccoUNT. A bank account book, being a chose in action not 
assignable by delivery, its delivering to a third party will not vest in 
him dominion over the money it represents, nor authorize him to main- 
tain an action for it in his own name. 


Apprat from Hardin county. Tried below before the Hon. 
Wm. Chambers. 


M. D. Priest, for appellant. 
Geo. Clark, Attorney-General, for the State. 


Roserts, C.J. This is asuit brought by the State in the Dis- 
trict Court to recover money collected by A. Brown and his 
sureties, as administrator pro tem. of the estate of Jacob Luder 
(who is alleged to have died without heirs), the same having 
been distributed by said Brown without lawful authority. The 
estate consisted of one thousand dollars, deposited by Luder in 
the Bowery Savings Bank of New York, the evidence of which 
was in an account between the bank and Luder, contained in 
what is called in the pleadings a “ bank-book.” 
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Stewart, the intervenor, sets up his claim in three different 
modes of statement, all of which amount in effect to an allega- 
tion that a gift was made to him of this one thousand dollars 
by expressions indicating that purpose, and by the delivery to 
Stewart of this bank-book by Luder during his last sickness 
with yellow fever, before his death. 

Stewart’s petition of intervention was, upon exceptions 
thereto, dismissed, from which he takes an appeal to this court. 

The question thus presented is, was such a delivery of this 
account book such an one as consummated a complete gift so 
as to vest absolutely the property in the one thousand dollars 
deposited in New York, in Stewart ? 

The account being a chose in action not assignable by deliv- 
ery, and not being such an instrument as ordinarily passes from 
one to another in the usual course of trade by mere delivery, it 
would seem on principle that such a delivery would not vest 
the property in Stewart, as it would not give him either domin- 
ion over the property, or the right to sue for it in his own 
name and right. So it has been held in some States, where the 
transfer of an account is not permitted. 

The decisions, however, are not uniform in reference to the 
strictly legal principle relating to the delivery of choses in 
action, 2 Kent’s Com., 438 to 448 and notes; 2 Robertson’s Prac- 
tice, 490, 492-3-4 ; Chevallier v. Wilson and Wife, 1 Texas R., 
169-170-1. 

It becomes unnecessary to make any conclusive ruling upon 
this question in this case, because of the want of any final judg- 
ment, determining the case as between the original parties. If 
there is such a judgment, it does not appear in the record. 
We know of no authority that authorizes an intervenor to 
bring up the ease himself on appeal, before the fina! deter- 
mination of the case as between the original parties. To per- 
mit such a practice would cause the remedy of intervention to 
produce a multiplicity of suits relating to the same subject- 
matter, instead of preventing a multiplicity of suits, which is 
its main object as a remedy. (Eccles v. Hill, 13 Texas R., 67 ; 
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Legg v. McNeil, 2 Texas R., 429; Graves v. Hall, 27 Texas 
154.) 
For this reason the appeal by the intervenor will be dismissed. 
Dismissed. 





TI. M. Taytor vw. I. L. Hupers. 


1, PRINCIPAL AND AGENT—NON EST FACTUM. An agent acting under pow- 
er of attorney which authorized. him ‘‘to mortgage, hypothecate, or 
create a lien” on the lands of his principal, borrowed a sum of money 
for which he executed a note, and secured it by a deed of trust, made at 
the same time on the land of his principal. Suit was brought against 
the principal on the note and to foreclose the mortgage. Defendant 
pleaded non est fauctum, as to the note only, which, notwithstanding the 
plea, was. admitted in evidence with the deed of trust, with no further 
evidence of its execution than that afforded by the deed of trust. 

Held, 1st, that there was no error, the deed of trust and note constitut- 
ing one transaction ; the note being evidence of the debt, and the trust 
deed both evidence and security. 2d, The trust deed alone was suffi- 
cient without a note to authorize a judgment for the debt and a decree 
of foreclosure. 

2. POWER OF ATTORNEY. Such a power of attorney will be construed as 
authorizing the agent to negotiate a loan for his own or his principal’s 
benefit. 


Aprrran from Tyler. Tried below before the Hon. H. C. 


Pedigo. 
Q. M. Crasson, for appellant. 
W. B. Cline, for appellee. 


Devine, J. On the 24th of October, 1854, appellant exe- 
cuted, delivered, and acknowledged for record his power of 
attorney to I. H. Finch, of the county of Orange, in which 
he authorized Finch, as his trne and lawful attorney, to act for 
-him, and in his “ name, place and stead, ‘to mortgage, hypothe- 
“cate, or create a lien upon all or any portion of my (his) 
“lands, being situate in this State aforesaid, with the appur- 
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“tenances, and all my (his) estate, right, title, and interest 
“thereunto such person or persons, and for such price or prices 
“as he shall think proper,’ * * * and to “sign and deliver 
“and acknowledge all such mortgages, liens, or deeds of hy- 
pothecation as shall be necessary for the absolute granting 
of the powers unto all such persons interested.” 

By virtue of this power, I, H. Finch obtained, in the parish 
of “St. Mary’s,” in the State of Lonisiana, from ‘appellee, the 
sum. of two thousand five hundred and seventy-five dollars 
($2,575), and, as attorney of appellant, executed a note and 
deed of trust on the land in Tyler county, described in the 
pleadings and exhibits. The note and trust deed were exe- 
cuted on the 12th of May, 1855, and the latter recorded July 
11th, 1855. The trustee (Curtiss) failing to execute the trust 
after the maturity of the note, Hudgins brought suit to fore- 
close the mortgage. The defendant excepted, answered with 
a general denial, and filed a plea of non est factum, in the 
following words: “ Defendant says that he never made, exe- 


~ 


‘ 


. 


n 


“ cuted, and delivered the said pretended promissory note men- 
“tioned and described in plaintiffs petition, to any person 
“ whatever; nor signed his name to the same, nor authorized 
“any other person whatever to make and execute said pre- 
“tended promissory note, nor sign his name to the same, 
“ wherefore he pleads non est factum,” ete. 

A jury was waived, the cause was submitted to the court, 
and a judgment rendered in favor of plaintiff for the sum of 
five thousand nine hundred and sixty-five dollars ($5,965)—the 
amount of principal and interest due, and the usual decree of 
foreclosure and sale. 

Appellant assigns as error the overruling by the court, his 
exceptions to plaintiffs original and amended petitions, and in 
overruling his objections to the introduction in evidence of the 
note sued on, and the power of attorney to Finch, and deed of 
trust executed by the latter (in favor of Hudgins) as the at- 
torney, in fact, of appellant, as set forth in bills of exceptions, 
The other assigninents of error are embraced in those stated. 
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There was no error in overruling defendant’s exceptions to 
plaintiff's petition and amendment; they both set forth a suf- 
ficient cause of action. That the court erred as set forth in 
bill of exceptions No. 1, in permitting the note to be read in 
evidence notwithstanding defendant’s plea of non est factum, 
we are not inclined to admit; the plea studiously avoided any 
denial of defendant’s having executed and delivered his power 
of attorney to Finch to mortgage, create a lien, and hypoth- 
ecate all or any of his lands in Texas, and to execute, deliver, 
and acknowledge all such mortgages, liens, or deeds of hypoth- 
ecation as might be necessary. The answer of defendant made 
no assertion and even gave no intimation that he had not in- 
tended to authorize his agent to receive or that he had not re- 
ceived the amount of money claimed by plaintiff. The case 
being tried before the court, it could not have escaped the at- 
tention of the presiding judge, that the plaintiff could have 
testified in his own behalf and would have done so had he any 
facts to state that would have relieved or tended to relieve him 
from the liability set forth in plaintiffs petition. The note 
and mortgage were executed simultaneously—they were parts 
of one and the same transaction, having exclusive reference to 
asum of money obtained, of which the note was in part the 
evidence of indebtedness, and the trust or mortgage deed 
alike the evidence and security for. The two writings, exe- 
cuted at the same time, between the same parties, and having 
reference to the same subject-matter, must be deemed one in- 
strument, and as forming but parts of the same contract. (See 
Dunlap v. Wright, 11 Texas, 603, and authorities there 
cited.) . 

The note and mortgage constituted but one cause of action, 
and the deed with its covenants would alone have enabled the 
plaintiff to maintain his suit and obtain judgment for his debt 
with a decree of foreclosure on the land mortgaged. (Duty v. 
Graham, 12 Texas, 436.) The presiding judge, in permitting 
the note to be read in evidence, it is clear, considered that the 
power of attorney from defendant to Finch, with all the at- 
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tendant circumstances, was ample evidence to prove that de- 
fendant had authorized his agent to execute that or any other 
note in connection with the creation of a mortgage-lien or 
hypothecation of any or all his lands in Texas, and in this 
opinion we concur. 

Appellant contends, however, that as the evidence shows 
that the consideration for the execution and delivery to appel- 
lee of the note and trust deed was loan of money; that the 
judgment is therefore erroneous and should be reversed. 
Why this should be so is not shown. A mortgage is defined 
as “the conveyance of an estate or property by way of pledge 
“for the security of a debt, to become void on payment of it.” 
(4 Kent’s Commentaries, 136.) A lien is “a hold or claim 
“which one person has upon the property of ancther as a 
“security for some debt or charge.” (2 Bouvier, Title Lien.) 
Hypothecation is “a right which a creditor has over a thing 
“belonging to another, and which consists in a power to cause 
“it to be sold in order to be paid his claim out of the pro- 
ceeds.” (1 Beuvier, Title Hypothecation.) The power of 
attorney from appellant to Finch is silent with reference to 
existing debts or obligations due or about to become due to 
any person from appellant, and which he desired to secure by 
mortgage or otherwise; he has not stated, in evidence or in 
his answer, that such was the fact; his power to Finch can be 
readily and truly construed to refer to the creation of debts ; 
no power is given to his agent to create them by the purchase 
of property, or in any other mode, and in the absence of any 
expression in the power of attorney showing that it was given 
for the purpose of giving security for existing liabilities, we 
can only conclude it was intended to enable the agent to obtain 
a loan of money for his, or his principal’s use or benefit. We are 
therefore of opinion that there was no error in receiving the 
trust deed as evidence. 

Upon appellee entering a remittitur for the excess of eight 
dollars and eighteen cents the judgment is affirmed. 


Affirmed. 
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E. M. Surpman re Fu I 


1, EvipENcE. Every part of a written contract upon which suit is brought 
is material to its identity, and a variance in any respect between the 
instruments described in the petition and that offered in evidence, will 
be fatal. 

2. Repeated decisions of this court have established the doctrine that it is 
error to exclude a written instrument as evidence merely because rev- 
enue stamps had not been affixed. 


Aprpreat from Goliad. Tried below before the Hon. D. D. 
Claiborne. 


W. L. Davidson, tor appellant. 


Reeves, J. The note declared on by the plaintiff as his 
cause of action in his petition, is described as a note executed 
by S. W. Walker and E. M. Shipman. The note is set out in 
the petition in hae verba. . 

The note produced on the trial, and read as evidence, was 
signed by S. P. Walker and E. M. Shipman, as makers. 

On the trial, the defendant and appellant, Shipman, objected 
to the introduction of the last-mentioned note in evidence : 

First. Because it did not have a revenue stamp upon it; and 

Second. Because it was not the note sued upon and described 
in the petition, and stating, in a bill of exception taken by him 
to the ruling of the court, that he had a good and valid defense 
to the note signed by 8. P. Walker and E. M. Shipman, that 
S. P. Walker and S. W. Walker were two different men, and 
that the notes were not the same,, but different instruments. 

. The court overruled the objections, and rendered a judgment 

against appellant, Shipman, for the amount of the note offered 
in evidence, the plaintiff having dismissed his suit as to 
Walker. 

The only difference between the note produced on the trial 
and the copy set out in the petition, is in the middle letter in 
Walker’s name, the first written “ P.,’ and the other “ W.” 
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The court overruled the objection of defendant to the 
admission of the note as evidence, stating, as the reason for his 
ruling: 

First. That the absence of a revenue stamp did not destroy 
the evidence of the indebtedness as shown by the note, in the 
courts in this State. And in this ruling we think there was no 
error. (Gregg & Oo. v. Fitzhugh, 36 Texas, 128; May wv. Rut- 
ledge et al., 37 Texas, 134.) 

Second. That the middle letter in Walker’s name was not 
material, 

It is a well-settled rule of pleading that the facts constituting 
the cause of action must be set forth with substantial accuracy. 
In Gammage v. Alexander, 14 Texas, 418, it is said to be a rule 
of pleading, as old as the science itself, that a contract, when 
sued upon, must be correctly stated, and if the evidence differ 
from the statement, the variance is fatal to the action. (Rose- 
borough v. Gorman, 6 Texas, 314; Meimsv. Mitchell, 1 Texas, 
443; Hall & Jones vw. Jackson, 3 Texas, 305.) 

It is equally well settled that allegations which are descrip- 
tive of the identity of the writing set forth, such as names, 
sums, magnitude, dates, durations, terms, and the like, must, in 
general, be precisely proved. (1 Greenleaf’s Evidence, 58; 
1 Starkie’s Evidence, 332, 373, 374.) 

The first step, says Greenleaf, in his work on Evidence, on 
the side of the plaintiff, is the production of the document 
itself, and the bill or note produced must conform, in all re- 
spects, to the instrument described in the declaration ; for 
every part of a written contract is material to its identity, and 
a variance will be fatal. (2 Greenleaf’s Evidence, 11, 155, 160; 
1 Id., 58.) 

The objection to the note produced on the trial, on the 
ground of the variance between it and the note set out in the 
petition, we think should have been sustained ; and, for error in 
admitting the note and judgment thereon for plaintiff, the 
judgment is reversed and the cause remanded. 

teversed and remanded. 
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Lovis Dinxens v. THE Stare. 


1. DUE DILIGENCE. An application for continuance by a defendant, who 
before indictment had been committed by a magistrate in default of bail, 
if good in other respects, cannot be refused on the ground that the ac- 
cused had not used diligence to procure his testimony before indict- 
ment: no statute authorizes the clerk to issue process for witnesses 
before indictment found. 

2. When the application for continuance complies with the requirements of 
law, no discretion exists in granting it. 


ApprAL from Grimes. Tried below before the Hon. James 
R. Burnett. 


On the 15th of August, 1874, Louis Dinkens was committed 
by a magistrate in default of bail, on a charge of horse-stealing. 
On the 13th of October following, an indictment was filed 
against him.* The same day, on his application, an attachment 
was issued for a witness in Walker county, which was placed 
in the hands of the proper officer. On the 16th of October 
the case was called for trial, and the attachment not having 
been returned, the defendant made the following application 
for a continuance: 


“The State of Texas, Now comes the accused in the above 
v. styled cause, and moves the court for 
* Louis Dinkens. a continuance, because he says that he 


“cannot go safely to trial at this term of the court for the want 
“of the evidence of Fayett Gibbs, who resides in Walker coun- 
“ty, in the State of Texas, and who isa material witness for him ; 
* that on the same day that the indictment was filed in said cause, 
“to wit, the 13th of October, 1874, he made, by his counsel, ap- 
“plication foran attachment to Walker county for said witness, 
‘and placed the same in the hands of M. M. Cone, Deputy Sheriff 

of Grimes county, with request to serve the same immediately ; 
“‘ that said attachment has not been returned to this court; that 
“said defendant expects to prove by said witness, that one Phil 
“ Blue had the horse charged to have been stolen by the accused, 
“in the possession of the said Blue, and that Blue invited the 
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“accused to ride behind him, and told the accused that the 
“horse belonged to him, and that the said Phil Blue placed said 
“horse in the possession of the accused, and directed the ac- 
“cused to ride the horse up to the house of J. T. Wilkinson, 
“who resides in Walker county, and ask if they might stay all 
‘night, which he did; that said witness had been with the 
6 


n 


accused all the day preceding this occurrence, and the part 


a 
© 


of the night that had elapsed before he met the said Blue, 
and that up to that time the accused had nothing to do with 
said horse; that the horse was taken out of the possession of 
“the accused by the aforesaid J. T. Wilkinson at his house, 
“and was not in the possession of the accused more than ten 
“minutes; that the accused had been pulling fodder for Mr. 
“Estien in Grimes county, near the line of Grimes and Walker 
counties, and was on his way home to his father’s home, who 
resides near Huntsville,in Walker county, when he accepted 
“the invitation of the said Phil Blue to ride behind him, the 
“said Blue going in the direction of Tluntsville. Affiant 
“ further says that the above facts are true. 

“ The said witness is not absent by the procurement or con- 


© 


‘sent of the accused, and this application for a continuance is 
“not made for delay. 


his 
* (Signed) Louris x Driyxens.” 
mark. 


The defendant had employed counsel before indictment 
found, and the court below, holding that he should have pre- 
pared for trial before the presentation of an indictment, over- 
ruled the application for a continuance. 


Randolph & McKinney, for appellant. 

Geo. Clark, Attorney-General, for the State. 

Reeves, J. The court did not err in overruling the motion 
in arrest of judgment. A gelding is specified as one of the 
animals which the Code makes the subject of theft, and the 


indictment follows the Code, and is supported by precedent. 
2 Archbold’s Cr. Practice and Pleading, 398. 
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It is only necessary to examine the third and fourth grounds 
of the motion for a new trial, complaining of error in over- 
ruling defendant’s application for continuance and for admit- 
ting evidence of his confessions on the trial. 

It appears that an attachment was issued for defendant’s 
witness, residing in Walker county, on the same day the in- 
dictment was filed, being the 13th day of October, and that it 
was placed in the hands of an officer for service. The applica- 
tion was made on the 16th of October, and being by the court 
overruled the defendant was required to proceed to trial. It 
seems from a statement made by the judge, and which accom- 
panies the bill of exception, that the defendant had been in 
jail since the 15th of August preceding the trial, having been 
committed in default of bail by a magistrate on the charge 
contained in the indictment, and had retained counsel before 
the term of the court commenced. The court held that the 
defendant had not used due diligence, that he should not have 
waited until an indictment was presented before preparation 
for trial. No question was made as to the materiality of the 
evidence, or that the application did not comply with the 
requirements of the statute in other respects. The name and 
residence of the witnesses, the diiigence used, the facts ex- 
pected to be proved are stated, and the further statement is 
made, that the witness was not absent by the procurement or 
consent of the defendant, and that the application was not 
made for delay. Nothing further could be required of the 
party on the first application for continuance. The statute 
makes provision for subsequent applications, and adds other 
requisites which are not required on the first application. If 
the showing for this purpose is not sufficient, it must be for 
some other reasons than such as we have mentioned. The 
suggestion that the accused should have provided for the 
attendance of the witness before the indictment was_pre- 
sented, is not, as is believed, borne out by the Code. The 
observation of the judge, however true it may be that justice 
miuty sometimes be delayed, must yield to the plain and posi- 
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tive requirements of the statute, prescribing the grounds for a 
continuance, and what shall be sufficient for that purpose. The 
Code provides that in cases of felony, after indictment found, 
the State or defendant shall be entitled, on application to the 
clerk of the court, to obtain an attachment for witnesses, ete. 
(Article 2,907.) The Act of 1873 (p. 104) authorizes the clerk 
or justice of the peace to issue subpoenas or attachments for 
witnesses when a criminal case is pending, but we have not 
been referred to any provision, and have found none, authoriz- 
ing the clerk to issue, or requiring the accused to obtain pro- 
cess for witnesses before a bill is presented. 

It is suggested that the testimony of the absent witness, in 
view of the evidence on the trial, was immaterial and could 
have availed nothing if introduced. We cannot determine 
that such would have been the result. It might have pro- 
duced a conflict in the evidence, but it cannot be assumed in 
advance that the jury would have rejected it as unworthy of 
credit. Be that as it may, the accused should have been 
allowed a reasonable time during the term of the court, or a 
continuance for the term, to procure the attendance of the wit- 
ness and have the jury pass upon the evidence in connection 
with the testimony offered by the prosecution. The case of 
Wall v. The State, 18 Texas, 693, and Bruton wv. The State, 
21 Texas, 337, are not regarded as applicable to this case. In 
neither was the absent testimony material, and the application for 
continuance failed to show any legal ground to postpone the trial. 

No exception appears to have been taken to the introduc- 
tion of evidence of the confessions made by the defendant. 
The motion refers to a bill of exceptions, but if taken it is not 
in therecord. As the case will be reversed on the other ground, 
it is sufficient to say in respect to another trial that before evi- 
dence of a confession can be received, it must be shown that 


it was freely made, without compulsion or persuasion, under 
the rules prescribed by the Code, as the court in substance in- 
structed the jury. 


Reversed and remanded. 
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C. Cuampers v. Tue Srare. 


1 AGGRAVATED ASSAULT. ON TRIAL FOR, WHEN FAILURE TO CHARGE LAW 
OF SIMPLE ASSAULT NO ERROR. A party charged with committing an 
aggravated assault by striking with a pistol, alleged in the indictmert 
to have been a deadly weapon, cannot complain that the law of simple 
assault was not given in charge to the jury, when the evidence showed 
that the pistol, even as used, was a deadly weapon. 


Apprat from Liberty. Tried below before the Hon. H. C. 
Pedigo. 


Geo. Clark, Attorney-General, cited Vaughan v. The State, 
21 Texas, 752; Johnson v. The State, 26 Texas, 117. 


Reeves, J. The indictment charges an aggravated assault 
and battery by striking, beating, and wounding Ezekiel G. 
Thompson with a pistol, stated in the indictment to be a deadly 
weapon. He was found guilty by the jury, and fined one hun- 
dred and fifty dollars. 

The defendant objected to the general charge of the court as 
being calculated to mislead the jury, and which, as stated in his 
motion for a new trial, did so mislead them. 

The court instructed the jury that if the defendant struck 
and wounded Thompsvn with a pistol, the same being a deadly 
weapon, to find him guilty, and assess the punishment for an 
aggravated assault and battery. 

It is not shown that the jury were misled by the charge, or 
that it was calculated to have that effect. If the evidence sup- 
ported the allegations of the indictment charging an aggravated 
assault and battery, there was no room to question or doubt the 
grade of the offense. The evidence, we believe, was sufficient 
for that purpose. It was proved that the parties quarreled, and 
that the defendant struck Thompson with his hand. Thompson 
had a knife in his hand at the time the defendant approached 
him, but it does not appear that he attempted to use it in the 
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fight. Defendant had a knife and also a pistol. After several 
blows were struck, the knives of both parties were put up at the 
instance of the bystanders, when the fight was renewed. Soon 
after, it was discovered that the defendant was striking Thomp- 
son over the head with his pistol, being a pocket “ Derringer,” 
cr police pistol, weighing, perhaps, two pounds. When the 
, ight was over, the head of Thompson showed three gashes, as 
* stated by the witnesses, and which were proved to be serious 
wounds. 

In view of the evidence, there was. no error in refusing to 
charge the law of simple assault and battery, because, as stated 
by the judge in refusing the instruction, it was not applicable 
to the case. 

It was further objected that, under the instruction of the 
court, the jury could not consider the pistol, and the use made 
of it, in any other sense than as a deadly weapon. The indict- 
ment charges that the pistol was a deadly weapon, and states 
how it was used; that is, that the defendant struck and beat 
Thompson with the pistol, and not that he attempted to shoot 
him. 

The evidence fully sustains the charge, and it is not per- 
ceived how it could have been regarded by the court and jury 
in any other aspect than an aggravated assault and battery 
under the statute and former adjudications upon it. The pos- 
session of the pistol and the use made of it were unlawful acts, 
and not necessary for self-defense. The defendant was the 
aggressor, and brought on the difficulty by the attack, and 
struck the first blow under circumstances not authorized by 
law. As charged by the court, no words spoken, however 
insulting, could justify an assault, or be considered by the jury 
for any other purpose than as mitigating the punishment. 
Under a fuil and fair charge of the law the jury returned a ver- 
dict against the defendant, and no such case being presented ae 


calls for the interposition of this court to set aside their finding, 
the judgment is affirmed. 


Affirmed. 
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Taytor, Knape & Co. v. D. W. Fore. 


1. INJUNCTION, WHEN ISSUED TO STAY PROCEEDINGS UNDER JUDGMENT. 
When a defendant, through accident or mistake, and without default in 
the proper degree of watchfulness and care required of careful men in 
their own cases of equal importance, fails to present his defense fully, 
the court will, in its discretion, grant relief by injunction to stay pro- . 
ceedings under the judgment, and re-examine the case. 

2. JUDGMENT, WHEN INTERLOCUTORY. When, after the expiration of the 
term, an injunction is issued to stay proceedings under a judgment, 
and, upon a trial, a general verdict is rendered for the plaintiff, a judg- 
ment should be rendered disposing finally of the case ; a judgment upon 
such verdict permitting the plaintiff to plead defenses which he had 
neglected in the former suit and continuing the cause, is interlocutory, 
from which no appeal lies. 


Error from De Witt. Tried below before the Hon. Henry 
Maney. 


Philips, Lackey & Stayton, for plaintiff in error. 
W. 2. Friend, for defendant in error. 


Roserts, ©. J. This is a suit by Fore to set aside a judg- 
ment by default rendered against Fore & Shelton, partners, 
on a note executed by them. 

After the suit on the note was brought by Taylor, Knapp 
& Co., Fore made his application to become a bankrupt, and 
Taylor, Knapp & Co. proved up their claim, to wit, this note, 
then in suit, in the Bankrupt Court. Fore obtained his dis- 
charge in bankruptcy; shortly after which, Taylor, Knapp & 
Co. took a judgment by default, no answer having been filed 
by the defendants therein, Fore & Shelton, and Fore not 
having pleaded his discharge. 

Upon these facts Fore obtained an injunction io stay the 
execution issued upon the judgment, and sought to have the 
judgment as to him set aside and annulled, and Taylor, Knapp 
& Co. enjoined from enforcing the same. Taylor, Knapp & 
Co. filed exceptions and answer, and the exceptions not being 
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sustained, a trial was had upon the merits of the petition for 
injunction, which resulted in a verdict as fuilows, to wit: 

“We, the jury, find a verdict in favor of the plaintiff.” 

Upon this verdict there was a judgment in regular form, 
concluding as follows: “that the judgment rendered in the 
“County Court of De Witt county, on the 13th day of April, 
“ 1869, in Cause No. 39, styled Knapp & Co. v. Fore & Shel 
“ton, be set aside, and the same is hereby declared null and 
“ void as to the defendant Daniel W. Fore. And it appearing 
“to the court that the said Daniel W. Fore having now paid 
“into court all costs adjudged in said Cause No. 39, in the 
“County Court, as well as the costs herein incurred, it is or- 
“dered by the court that the said Daniel W. Fore be now 
“ permitted to plead his discharge in bankruptcy, obtained by 
“him in the United States District Court for the Eastern Dis- 
“trict of Texas, at Galveston, 4th day of January, 1869, in 
“said Cause No. 39, above styled.” 

Taylor, Knapp & Co. sued out a writ of error to have this 
judgment revised, and defendant in error now moves to dis- 
miss the writ of error because the judgment is an interlocutory 
and not a final judgment. 

Such a judgment was regarded as interlocutory, and the 
appeal on that account dismissed in the case of Goss v. Me 
Claren, 8 Texas R., 342, the opinion being delivered by 
Justice Lipscomb. The same decision was made in Stewart v. 
Jones, 9 Texas R., 69. These decisions did not call in ques- 
tion the right to grant a new trial, but decided that such new 
trial must be had before the judgment could be considered 
final. 

When the case of Goss v. McClaren came up again, an opin- 
ion delivered by Justice Wheeler suggests a doubt as to its 
being an interlocutory judgment, without undertaking to 
change the rule by any positive decision, it being unnecessary, 
(17 Texas R., 114.) Other decisions since that have doubted 
likewise. 

Chancellor Kent said that “anciently courts of equity exer- 
17 
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“ cised a familiar jurisdiction over trials at law, and compelled 
“the successful party to submit to a new trial, or to be perpet- 
“ually enjoined from proceeding on his verdict. But the 
“practice has long since gone out of use, and such a jurisdic- 
“tion is rarely exercised in modern times, because courts of 
“law are now in the liberal exercise of the power of granting 
“ new trials.” (Floyd wv. Jane, 6 Johns. Ch. R., 479-481, and 
17 Texas R., 118.) One reason of this jurisdiction going out 
of use, particularly in the American courts, was, as it may be 
reasonably supposed, that the verdict and judgment were ren- 
dered in the same court, and a very short time usually inter- 
vened between the verdict and the judgment, whereas in the 
English courts it was different. 

Justice Story presents the view which, it is believed, is more 
in harmony with the jurisdiction of courts of equity, in regard 
to judgments at law inthis country. Hesays: “ And although 
“some of the earlier decisions look almost like granting new 
“trials in equity in regard to all matters adjudicated at law, 
“where there has been surprise at the trial, or newly discovered 
““ evidence, since, the more recent and better decisions will jus- 
“tify no such proposition. The new trial is never granted in 
“terms. There can be, in no such case, anything like another 
“trial at law. The case is effectually ended there. But where 
“there was a distinct and decided fraud in the proceedings by 
“which the judgment was obtained, as by putting in testimony 
‘““which the party believed to be false; by giving no notice of 
“the suit, or one calculated to mislead the defendant, and thus 
“ deprive him of an opportunity to be heard in the trial at law ; 
“or in any similar mode, making the trial at law fictitious or 
“fallacious; and also where the defendant at law, through ac- 
“cident or mistake, and without default in the proper degree 
“of watchfulness and care required of careful men in their own 
“cases of equal importance, fails to present his defense fully ; 
“courts of equity will in their discretion grant relief by re- 
“examining the case upon its merits, and either enjoining the 
‘party from pursuing the judgment at law; or, where some 
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“ portion of the claim: is due, granting such an injunction as to 
“a portion of it; or upon condition that the plaintiff shall pay 
“into court whatever sum is due upon tie judgment, with 
“ reasonable costs.” 

This is the very remedy which Fore sought, as indicated by 
the allegations and prayer of his petition. There was a full 
trial of the matters alleged, including his discharge, which 
was set out in his pleading, and given in evidence before the 
jury. The verdict was general in favor of the plaintiff, and if 
judgment should have been rendered at all for Fore in the case, 
as to which it is not now necessary to express any opinion, it 
should have been rendered in accordance with the finding of 
he jury, and a perpetual injunction should have been decreed 
restraining Taylor, Knapp & Co. from executing the judg- 
ment at law. 

The whole matter had been fully investigated in the trial, and 
there could be no practical object in having the same matters 
litigated in another trial, nor does anything appear in the case 
to show that any such thing was contemplated by either of 
the parties, the jury, or the court, until the judgment was ren- 
dered, awarding a new trial of the case, No. 39, of Taylor 
Knapp & Co. v. Fore & Shelton, which leaves the case incom- 
plete, and without a final judgment in this suit for injunction 
instituted by Fore. 

The writ of error must therefore be dismissed, that the court 
below may render a final judgment upon the case, as made by 
the pleadings and verdict thereon, in accordance with this opin- 


ion ; when the parties interested may adopt such appellate rem- 
edy as they may be entitled to in the premises. 


Dismissed. 
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J. M. Smrra, Apmrvisrrator, v. 8. T. Ross. 


Writ OF ERROR. A writ of error is not the remedy for one removed from 
an administration, who gave no notice of appeal at the time of his re- 
moval, and who took no suchsteps to obtain an appeal or review as 
are contemplated by the statute. 


Error from Trinity. Tried below before the Hon. L. W. 
Cooper. 


Nunn & Williams, for plaintiffs in error. 
W. A. Stewart, for defendant in error. 


Roserts, C.J. This is writ of error to revise a decision of the 
District Court dismissing Smith from the administration of the 
estate of Forsyth and wife. The party did not give notice of 
appeal when the order dismissing him was entered, nor did he 
take any steps to obtain an appeal or review of the matter de- 
cided, as contemplated by the statute in such a case. (Pas- 
chal’s Digest, pages 1185-6, Articles 5783 to 5791.) 

We are of opinion that a writ of error is not a remedy for 
such a case, and therefore it it is dismissed upon motion for 
defendant in error. 
Dismissed. 


Ooravriano Barrara ». Tae Strate. 


1, AccOMPLICE. One jointly indicted with a defendant on trial, and who 
testifies upon a condition that all prosecutions concerning the affair of 
which he is called to testify be dismissed, is considered an accomplice, 
and the defendant in such case is entitled to have the instruction given 
to the jury that they shall not convict upon the unsupported testi- 
mony of such accomplice ; and it is so held although the defendant in 
his testimony denies the fact of his guilt. 
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2. Same. The fact that a witness testifies in order to escape prosecution, 
and the moral delinquency involved in actual guilt, affect the credi- 
bility of the witness so as to render corroboration necessary. 

3. VENUE—REASONABLE DOUBT. The law as to reasonable doubt may not 
extend to the proof of the venue, but the question is not adjudicated, 


AppraAL from Nueces. Tried below before the Hon. T. C. 


Barden. 
The facts sufficiently appear in the opinion. 
J. S. Siwens and J. W. Moses, for appellants. ° 
Geo. Clark, for State. 


Govtp, J. At the October term, 1874, of the District Court 
of Nueces county, appellant was tried on an indictment for the 
murder of John F. Morton; was proved guilty of murder in 
the first degree, and his punishment assessed at confinement in 
the penitentiary for life. 

The only witness whose testimony implicated appellant in 
the crime was Amado Lerma, and the principal question in 
the case is: Was this witness an accomplice in any sense en- 
titling defendant to have the jury instructed that the uncor- 
roborated testimony of an accomplice is not sufficient of itself 
to support a conviction? The statement of facts contains the 
following: 

“The State then put on the stand Amado Lerma. Defend- 
“ant?s counsel objected to witness testifying until witness’s 
“status had been inquired into. It then appeared to the court 
“that this witness had been indicted as one of the murderers 
“of John IF. Morton, and had also been indicted for the [mur- 
“ der of the] other three men kilied at Penescal, and had been 
“indicted in three or four indictments for conspiracy to murder 
“the parties deceased, at the last term of the court. The Dis- 
“ trict Attorney had entered a nolle prosequi as to the said 
“Terma in the indictment for the murder of John F. Morton. 
* All of the other indictments for murder were still pending. 
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“ Those for conspiracy were dismissed. Amado Lerma, before 
“ testifying, said, if all the prosecutions against him on account of 
* Penescal affair were dismissed, he would ‘ serve as a witness,’ 
“when the District Attorney annouuced to him, Lerma, that 
“all the prosecutions against him for anything connected with 
“the murders at Penescal should be dismissed ; whereupon the 
“said Lerma, being sworn, testified.” 

The substance of his testimony was that the defendant was 
one of the men who killed Morton (and three others) at the 
Penescal peninsula. That witness was taken prisoner by a 
portion of the crowd who were engaged in the murder, at a 
point some twenty miles distant from the place where the 
crime was committed, and whilst it is not directly stated that 
he was still a prisoner when he was present at the killing, we 
are left to infer that such was his claim. There is, at all events, 
nothing to show that the witness admitted that le was in any 
way implicated in the crime. 

The defendant requested the court to give the jury the fol- 
lowing instruction, which was refused. 

“The jury are instructed that if they believe the witness, 
“ Amado Lerma, was engaged in the commission of the mur- 
“der of Morton, either as principal or-as an accomplice, or that 
“he was particeps criminis in the murder, then the uncor- 
“ roborated testimony of said Lerma is not sufficient to convict, 
“and it is not sufficient that the corroboration shows only the 
“ commission of the offense. 

“ The testimony of a principal in a crime who turned State’s 
“evidence, and has been released that he may testify, is not 
“ sufficient of itself to convict.” - 

This instruction was based on the following section of the 
Code of Criminal Procedure: 

“A conviction cannot be had upon the testimony of an ac- 
“c¢omplice, unless corroborated by other evidence tending to 
“ connect the defendant with the offense committed; and the 
“corroboration is not sufficient, if it merely shows the commis- 
“sion of the offense.’ (Paschal’s Digest, Article 3118.) 
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It is not argued here, though it is said in appellant’s briet 
to have been held below, that as the term accomplice has a de- 
fined meaning in the Penal Code, not extending to une present 
at tne commission of the crime, and chargeable as_princi- 
pal, that it is used in that sense in the section of the Code of 
Procedure just cited. We think it clear that in the connection 
in which it is there used, it embraces a person concerned in 
the commission of the crime—any associate in the crime— 
whether principal or not. (See Bouvier, Dict., Tit. Accomplice ; 
Webster’s Dict.) 

It may be added, that if this construction of the statute be 
incorrect, the rules of evidence at common law would control 
the question, and would lead to substantially the same answer. 
(1 Greeenleaf.) 

Courts have sometimes refused to allow one on whom the 
heaviest moral guilt was supposed to rest, to purchase exemption 
by giving testimony against a less guilty associate ; but assured- 
ly the principal, as well as the subordinate offender, is compe- 
tent to testify, when admitted to do so, and when so admitted, 
his evidence needs corroboration no less at least than that of 
_a subordinate. (People v. Whipple, 9 Cowan, 707; People v. 
Solomon, 2 Barb., 223). But it is argued here that there is no 
evidence whatever against Lerma, and that the instruction was 
therefore inapplicable. 

It appears, however, that Lerma consented to testify only on 
condition that all indictments against him for the ‘ Penescal 
“ affair’ should be dismissed. ‘The representative of the State, 
acting of course with the approval of the presiding judge, 
agreed to the conditions required by the witness. Such ar- 
rangements appear formerly to have been predicated in the as- 
sumption of the guilt of the witness, and on the expectation 
that in his testimony he would admit his own guilt. If he 
failed to testify satisfactorily, he was still liable to prosecution. 
‘The text-books lay down no rules as to when the witness is to 
be regarded asan accomplice, because, when admitted to testify 
in that character, his guilt was a conceded fact. 
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It will hardly be contended that where the witness denies, 
either tacitly or expressly, the fact of his complicity, but there 
is other evidence establishing, or tending to establish it, that the 
defendant is not entitled to the benefit of an instruction, on the 
hypothesis that the jury may regard the witness as an accom- 
plice. We have substantially ruled, in the case of Garrett v. 
The State, decided at the recent session at Tyler, that where 
there is evidence tending to criminate the witness, the question 
may be submitted to the jury. 

But when the witness, as in this case, only consents to testify 
on condition of exemption from prosecution, and is promised 
that exemption by the representatives of the State, with the 
consent of the court, we think he is treated as an accomplice by 
those authorities, and himself consents to assume that character, 
and must be so regarded by the court in its charge. Itisa 
different case fromthe simple dismissal of an indictment, with- 
out any such bargain or understanding. It is not the fact 
that the witness was once indicted which offsets his credibility, 
but the fact that he testifies in order to escape prosecution. 
This, as well as the moral delinquency involved in actual guilt, 
affects the credibility of the witness, and it has been held may 
always be inquired into. (Allen v. State, 10 Ohio Stat. 287.) 

There is another point which it is proper.to notice. Under 
‘the evidence the question was raised whether it sufticiently 
appeared that the homicide was committed in Nueces county, 
or within four hundred yards of the boundary line of that 
county. Itis contended that the evidence must establish the 
venue beyond a reasonable doubt. That there must be evi- 
dence of the venue, is well settled, and, indeed, elementary ; but 
we are not sure that the presumption of innocence, which en- 
titles a party to acquittal in case of reasonable doubt as to his 
guilt, has been held to apply to the merely jurisdictional 
question of venue. When the fact appears in the course of a 
trial that the defendant is not liable tu prosecution in the 
county where the indictment was presented, the Code of Pro- 
cedure requires the jury to be discharged, and that the defend- 
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ant be kept in custody or held to bail, to await a warrant of 
arrest from the proper court. (Paschal’s Digest, Articles 3055, 
3056.) That the defendant should be acquitted because the 
evidence as to the county boundaries does not establish the 
jurisdiction beyond a reasonable doubt, does not seem within 
the contemplation of the law. Nor do the decisions of this 
court support the proposition. In Henderson v. State (12 
Texas, 535), where a new trial was sought for the purpose of 
proving the newly-discovered fact that the offense was not 
committed within the county, the court say: “It is believed 
“that there has been no instance of the grant of a new trial 
“on such a ground as this.” In another case, with the same 
title (14 Texas, 503), sundry cases are cited, where, in cases of 
forgery, slight evidence of the place where the offense was 
committed, was held sufficient. And see Wharton’s Criminal 
Law, Section 601. 

On another trial the question may not arise, and it is perhaps ' 
unnecessary to dispose of it. We have not had the benefit of its 
examination and discussion by counsel, and will only add, that 
we are not at present prepared to hold that the law as to rea- 
sonable doubt applies to the evidence that the offense was 
committed within the jurisdiction of the court where it is 
prosecuted, 

lor the error in failing and refusing to instruct the jury on 
the subject of accomplices, the judgment is reversed and the 
cause remanded. 

Reversed and remanded. 





James Farrer v, Tue Stare. 


1. MurpeER—-EXxPRESS MALICE. Toconstitute express malice, the act of kill- 
ing must not result from a mere sudden, rash, and immediate design, 
springing from an inconsiderate impulse, passion, or excitement, however 
unjustifiable or unwarranted it may be; in sach case, the sedate, de 

liberate mind is wanting, and without it there can be no express malice 
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2. EXPRESS MALICE is not imputed as a presumption of Jaw from the un. 
explained act of killing ; but to warrant a conviction of murder in the 
first degree, it must be proved, like any other fact in the case, by such 
evidence as is reasonably sufficient to satisfy the jury of its existence. 


ArrraL from De Witt. Tried below before the Hon. D. 
D. Claiborne. 


James Farrer was indicted and put on trial for murder. 
Allen Brown, witness for the State, testified that “on August 
95, 1874, in De Witt county, witness and several other Mexi- 
“cans and freedmen were on the hill, beyond the residence of 
“ witness; that a horse-race had been agreed to be run that 
“morning between the Mexicans and some of the freedmen, on 
“the hill; the parties being there for that purpose. One of the 
** Mexicans and one of the freedmen were measuring the dis- . 
“tance: when they had measured one hundred and thirty yards 
“they stopped, and defendant said to the Mexican engaged in 
“measuring, ‘ You d 





d son of a bitch, you know that ain’t 
“right, and seizing the rope, attempted to take it from the 
“ Mexican, who resisted, but the defendant finally succeeded in 
“pulling the rope from the Mexican; and, doubling the rope, 
“ struck the Mexican with it. The Mexican retreating a few yards 
“mounted his horse, and made at the defendant, and struck him 
“on the head or face with a loaded quirt—which blow stunned 
* defendant and caused him to stoop or fall to his knees. The 
“defendant then was joined by several freedmen, the Mexican 
“by several Mexicans, and a general fight occurred between the 
“ freedmen and the Mexicans. At this point of the fight, witness 
“observed Joe Webb dismount from his horse and run to the 
“assistance of defendant. The fight continued some time, the 
“ Mexicans fighting on horseback with their quirts, the freed- 
“men on foot throwing stones—finally, the Mexicans fled ; and 
“ the witnesss, with a Mexican named Philip Baraldono, and who 
“was to have rode one of the horses in the race, rode towards 
“that end of the track from which the Mexicans had begun to 
measure the distance to be run, and near that end of the track 
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“the deceased, Polonio Soto, was sitting on his horse with a 
“child before him, on same horse. Witness presently saw de- 
“fendant advancing upon deceased in a hostile manner. Wit- 
“ness called to defendant, ‘Jim, don’t you hurt that old man.’ 
“Defendant replied, ‘Damn him, I will kill him,’ and imme- 
“diately threw a stone at deceased, and struck him upon the 
“head, knocking him from his horse to the ground; defendant 
“then threw another stone at deceased, which also struck him 
‘on the head, and then a third, making three licks in all given 
“deceased by the defendant. The deceased had taken no part 
“in the fight between the defendant and the Mexicans, and if he 
“was present witness did not see him. He was attacked be- 
“tween one hundred and one hundred and thirty yards from 
“where the fight between the Mexicans and freedmen had com- 
*“menced. The deceased was knocked senseless, and his brains 
“knocked out by the defendant; and died about twenty-four 
“hours after the injury, and died from the effect of the three 
“blows. The defendant, as he advanced upon the deceased, 
“staggered, but witness did not know whether: defendant was 
“drunk or not. Witness had seen him drinking with the Mexi- 
“cans before the fighting commenced ; defendant was not so - 
“drunk as not to run off after he had killed the Mexican. De- 
‘‘fendant had several stones in his bosom when he advanced 
“upon the deceased. When defendant advanced on deceased 
‘witness called to a son-in-law of deceased to run to his assist- 
“ance; he and Joe Webb took defendant off the deceased. 
*“ Witness then sent to Clinton for the soldiers, some of whom 
came, * * went in pursuit of defendant and found him. * *” 
On cross-examination, witness was asked as to his testimony 
before the examining court. ’ 
Philip Baraldono, for State, testified, that “ Allen Brown 
“called to witness just before deceased was killed, and told 
“him that the defendant was about to attack deceased. Wit- 
“ness immediately started towards deceased, but before reach- 
“ing him, deceased was struck upon the head by a rock thrown 
* from the hand of the defendant, and knocked from his horse 
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“to the ground; defendant gave deceased two blows upon the 
“head after he had been knocked to the ground—all of the 
“three blows were upon the head; the skull of the deceased 
“was broken; his brains were not knocked out; all of the 
“blows were given with stones thrown from the hand of de- 
“fendant. The deceased was sitting upon his horse holding 
“a child before him at the time he was attacked by the de- 
“‘fendant, and he had taken no part in the fight between the 
“defendant and the Mexicans. Witness, with the assistance 
“ of a negro man, took defendant off deceased. The deceased 
“ died from the wounds in about twenty-four hours after they 
“were inflicted. This was in De Witt county, 24th August, 
“1874. 

“ Witness was the son-in-law of deceased ; the child deceased 
“held when he was stricken from his horse was not injured, 
“the child fell on one side of the horse and the deceased on 
“the other.” 

For the defendant, Dick Hopkins, a freedman, testified that 
“he saw deceased on the day he was killed, with defendant and 
“ others, near the race-ground—deceased was dealing monte, and 
“ defendant was betting. Several negroes and Mexicans were in 
“the party ; some of the boys went to town for whisky and got 
“4 bottle of it, and witness feared there would be a disturbance 
“among them. Witness was at one end of thie race-track when 
“the fighting commenced between the negroes and Mexicans, 
“and rode up to where the fighting was going on, and just as he 
“got up there the Mexicans began to ride off; and witness 
“asked defendant ‘what was the matter.’ Defendant replied, 
“ One of these Mexicansehas knocked me on the head with a 
“quirt.” Witness then rode after the Mexicans and inquired 
“ of several who struck defendant, but each replied that ‘it was 
“¢ not him, 

“«* * * Witness did not recognize the deceased among the 
“ Mexicans who were fighting with the defendant and other 
“freedmen at the time witness inquired of defendant what was 


“the matter. All the Mexicans that witness saw at that time 
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“ were engaged in the fight When defendant told witness that 
“one of the Mexicans had knocked him in the head with a quirt, 
“ witness saw the wound upon defendant’s face or head, and he 
“thought he saw blood upon defendant’s face, but he was not 
“certain about it. Witness said defendant had been drinking, 
‘and he might have been drunk. When witness, Allen Brown, 
“and others were standing around the deceased, as he lay upon 
“the ground, they observed the defendant coming towards them, 
“and Brown -told witness ‘not to let defendant come back to 
“where the deceased was, but to go and turn him back.’ 
“ Witness then went to prisouer and told him not to go down to 
“ where deceased was. Defendant said, ‘them Mexicans thought 
‘they could whip him (defendant), but he would show them 
“<they could not do it” Witness told defendant if he went 
down there, the Mexicans would kill him, but defendant in- 
“sisted on going, and threatened to fight witness. Witness 
“then got down from his horse and told defendant if he wanted 
‘to fight him, comeon. Witness finally persuaded defendant to 


M99 


“ 


ow 


turn back. 
Eli Mike, a treedman, testified that “he went with Dick Hop- 
“kins to where the defendant and other freedmen were fighting 
“with the Mexicans. Witness saw defendant throw the stone 
“at deceased ; the stone struck and knocked him from his horse 
“to the ground; defendant threw at the deceased twice after 
“the deceased had fallen to the ground ; but witness could not 


© 


‘tell whether the stone struck the deceased or not. Deféndant 
“had been drinking, and he might have been drunk. The de- 
“ceased was not in the fight between the freedmen and the 
“ Mexicans, but was sitting on his horse when attacked by the 
“ defendant some distance from where the fight took place.” 
Joe Webb, afreedman, testified that “ defendant was struck 
“on the head by a Mextean with a loaded quirt, and knocked to 
“his knees ; several Mexicans fought the defendant ; there were 
“ several freedmen in the fight also; the freedmen ran to the as- 


‘sistance of the defendant when he was surrounded by the 
“ Mexicans. The Mexicans fought on horseback and made use of 
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“their quirts ; the negroes fought on foot and threw stones at 
“the Mexicans. Defendant had been drinking. Witness as- 
“sisted Baraldono to take defendant off the deceased and carried 
“ defendant off. Witness did not see the defendant strike the 
“ deceased when he was knocked from his horse ; saw defend- 
“ant throw at deceased after he was upon the ground, but don’t 
“know whether the stones thrown by defendant struck deceased 
“or not ; the deceased was about thirty yards, when attacked by 
“defendant, from where the fight commenced between the 
“freedmen and the Mexicans. Witness did not observe the 
“child deceased held at the time he was attacked by the de- 
*€ fendant. 

“ The race was to have been run for the distance of two hundre¢ 
“yards. When one hundred and thirty yards had been meas- 
“ured with a rope by a Mexican and Robertson, they stopped, 


“and the defendant said to the Mexican, ‘ Youn d——d son of 
“¢a bitch, you know that ain’t two hundred yards, I don’t mean 
““to be cheated out of my money,’ and seizing the rope, 


“ wrenched it from the Mexican, after some resistance on the 
“ part of the latter, and defendant then struck the Mexican with 
“‘the rope, and the Mexican retreated a few steps, mounted his 
“horse, and thenassaulted the defendant and gave him a blow 
“upon the side of the head which stunned him, and caused him 
“to fall upon his knees; the fight then became general between 
“the Mexicans and the freedmen.” 

The court instructed the jury by giving the statutory defi- 
nitions of murder, and its degrees—giving the discussion in 
McCoy v. The State as defining express malice. No further 
definition of murder in the second degree.was given, although 
the jury was told that they could find defendant guilty of mur- 
der in the second degree. 

The jury returned a verdict of murder in the first degree, 
and judgment accordingly. 


W. L. Davidson and H. Clay Pleasants, for appellant. 
Geo. Clark, for State. 
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Moors, J. To constitute express malice, killing must result 
from an act done in pursuance of a formed design of a sedate, 
deliberate mind to kill the deceased, or to inflict upon him, by 
an unlawful act, some serious bodily harm, which might prob- 
ably end in depriving him of life. (McCoy w. The State, 25 
Texas, 33.) From the analysis of this definition, it will be 
seen that the killing may be with express malice, though there 
was, in fact, no intention or design to take the life of the de 
ceased. It is the act by which one doth kill, to which ‘the 
formed design must refer, and not to the fact of killing. Nor, on 
the other hand, does the mere design to ki!], without lawful ex- 
cuse or justification, however fully formed and firmly fixed in the 
mind, constitute, of itself, express malice. For the design must 
originate in, or result from a sedate, deliberate mind. These 
words, indicating the state of the mind when the design is 
formed, are not, however, to be understood in an absolute and 
unconditional sense, for it would be almost impossible that any 
one, not altogether devoid of human sensibilities, and reduced 
to the level of the brute, could deliberately design to take the 
life of a fellow-being, with an absolutely calm and unruffled 
mind, without any character of mental excitement whatever. 
Still they certainly import that the mind is sufficiently com- 
posed, calm, and undisturbed to admit of reflection and considera-- 
tion on the design. That it is in a condition to comprehend and 
understand the nature and character of the act designed, and its 
probable consequences and results. The act must not result 
from a mere sudden, rash, and immediate design, springing 
from an inconsiderate impulse, passion, or excitement, how- 
ever unjustifiable and unwarranted it may be. For in such 
case the sedate, deliberate mind is wanting, aud without it there 
can be no express malice. 

To guard against all danger of misconception, we add, we 
do not intend to be understood—if the design is formed with 
a sedate, deliberate mind, the fact of such design being exe- 
cuted while the slayer is under the influence of rage, passion, 
vr other character of excitement—the killing may not be attrib- 
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utable to the preeonceived expressed: malice. But when the 
design has its first inception and origin in an inflamed and ex- 
cited mind, incapable of snch sedate, deliberate action as is 
compatible with express malice, and such design is carried into 
immediate effect before there has been cooling time for pas- 
sion, or for the excitement to abate, and the mental equilibrium 
to be restored, the killing under such circumstances, no matter 
hew such passion or excitement may have been induced or orig- 
inated, can not be murder in the first degree. 

Itis a familiar axiom that every one is presumed to under- 
stand the probable result of his act. And when an unlawful 
‘act is clearly shown to have been done, it is for the defendant 
to show facts which mitigate, excuse,or justify it, so thata 
reasonable doubt at least may arise on the entire evidence in the 
ease as to his guilt. Hence, when the killing is proved, and it 
is not shown to have been done under sudden passion, induced 
by adequate cause ; or under circumstances which excuse or jus- 
tify it, such killing must be regarded as voluntary and designed, 
and therefore with the malice which the law imputes to such 
homicide. And since the mere rage, passion, or mental excite- 
ment (unless it has resulted in some character of insanity, t 
which we need not here advert) does not mitigate, much less 
excuse a voluntary homicide, however nngovernable one’s tem- 
per may be, or however great his excitement, if it result from 
his voluntary, though merely rash and inconsiderate conduct, 
he must be held to the same accountability for his acts done un- 
der such circumstances as those done in his calm and sober 
moments. It is therefore quite obvious, that the mere fact of 
being drunk, or mere mental excitement or ungovernable pas- 
sion and rage, wltich may be engendered by drinking intoni- 
cating liquors, will not mitigate the criminality of a voluntary 
kuling below the grade of murder. 

But while the law implies malice on proof of voluntary hom- 
icide, it does not impute express malice. This isan inference 
not of law, but a question of fact, consisting in intention de- 
pendent upon the state of the mind. And to warrant a con- 
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viction of murder in the first degree, it must be proved like any 
other fact in the case, by such evidence as is reasonably suffi- 
cient to satisfy the jury of its existence. 

The evidence by which this inward intent is to be shown 
consists of external circumstances, such as the acts or declata- 
tions of the party, preceding or nearly connected with the kill- 
ing, manifesting the state and condition of his mind, and the 
nature and intent of his design. Thus, antecedent menacings, 
former grudges, deliberate compassings, and the like have al- 
ways been regarded as facts strongly tending to prove the ex- 
istence of express malice. But, as has been frequently held by ° 
this court, it does not follow, because the killing may be the re- 
sult of the prompt and speedy execution of a hasty or imme- 
diate resolution, that it may not have been done with express 
malice. The law has no scales to measure the time in whicha 
sedate, deliberate mind may reach a formed design to kill, or do 
some serious bodily injury, which may probably result in death. 
When such design is once formed, the haste with which it is put 
in execution in no way affects or modifies the character of the 
act, or the degree of guilt thereby incurred. 

As the difference in.the degrees of murder does not result 
from the length of time taken to form the design, or the speed 
with which it is executed, but upon the state and condition of 
the mind in which the design is formed, it is obvious that it 
will often be difficult in homicides, without antecedent explan- 
atory facts showing their true character, to determine to which 
class the particular case under consideration belongs. It is al- 
ways to be borne in mind, however, whatever difficulty there 
may be in establishing the fact that the killing was with ex- 
press malice, still it is incumbent on the State to prove it, be- 
fore the accused be properly convicted of murder in the first de- 
gree. This may be done by proof of the cool, calm and cireum- 
spect deportment and bearing of the party when the act is done, 
and immediately preceding and subsequent thereto; his ap- 
parent freedom from passion or excitement; the absence of 
any obvious or known cause to disturb his mind, or arouse his 
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passions; the nature and character of the act done; the in- 
strument used, as well as the manner in which the murder is 
committed ; declarations indicating not only his state of mind, 
but also the purpose and intent with which he acts, and the mo- 
tives by which he is actuated ; and all such other matters and 
things pertinent to the issue which may be suggested by the 
facts of the case. 

But if, on the other hand, there is nothing in the conduct and 
declarations of the party killing, or the attendant circumstances 
connected therewith, from which a sedate, deliberate mind is to 
be inferred when the design was formed to do the act from 
which death ensued, obviously the State will have failed to make 
out a case of murder in the first degree. And though, in the 
absence of explanatory circumstances, it might be inferred that 
the killing was done with express malice, if it is clearly shown 
that, owing to some pre-existing cause, the party killing was 
wholly incapacitated to form a design with a sedate, deliberate 
mind when the design to do the act from which death has 
ensued was formed and executed, whatever may have been the 
cause from which such want of capacity originated, it is equally 
clear he can not be guilty of murder in this degree. 

Whether the killing was done under the one state of fact or 
the other, is a question for the jury, and should be submitted to 
their consideration under instructions presenting the alterna- 
tive phases presented by the testimony, from which the proper 
conclusion should be deduced. 

An application of these. general principles to the charge 
given in this case by the court to the jury, shows that it may 
have operated prejudicially to: appellant. It presents a very 
elaborate, and, in the main, correct exposition of the law held 
applicable to murder in the first degree, as laid down in the 
former decisions of this court. And, without charging upon 
the weight of evidence, properly illustrates, with evident refer- 
ence to the testimony in the case, facts and circumstances tend- 
ing to prove that the killing was with express malice. But 
there was an utter failure to present, with equal fullness and 
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elaboration, the law applicable to murder in the second degree, 
or to advert to the facts in evidence tending to show the absence 
of a sedate, deliberate mind ; such, for instance, as the character 
of the weapons used ; the circumstances under and purpose for 
which they had been procured ; the almost immediate combat 
in which the appellant and his friends had been engaged with 
the friends and associates of the deceased ; the possibility that 
he was in the pursuit of these parties when he encountered the 
deceased, and, notwithstanding the warning given him to the 
contrary, that he may, in his blinded passion, have supposed ° 
the decedent to be one of them; the effect of this combat and 
the severe bluw on the head given appellant but a little while 
before, are especially calculated to arouse anger and to excite to 
rash and intemperate acts of violence and strife, and other 
matters in the statement of facts, to which we need not 
advert. 

It is not proper, as has often been said ‘by this court, for the 
judge, on the trial of a criminal case, to announce merely the 
general principles of law defining the offense charged, but he 
ought also to instruct the jury on the law applicable to the 
particular case before them, as developed by the facts proved. 
He should anticipate probable conclusions on the facts, and 
adapt his instructions to such deductions from them as may be 
properly made by the jury, which would warrant the defend- - 
ant’s acquittal or conviction. (Marshall 7. The State, 40 
Texas, 200.) In this particular the charge of the court is 
clearly deficient, and the judgment must, on this account, be 
reversed. 

As it is unnecessary for the disposal of the case to pass upon 
the other questions discussed by counsel, upon some of which 
it is not certain the opinions of all the members of the court 
would be in harmony, we refrain from any comments upon 
them, 

The judgment is reversed and the cause remanded. 
Reversed and remanded. 
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Conception Franco v. THE Stare. 


1. Bure@Lary. An entrance into a house of any part of the body however 
small, is an entry sufficient to warrant conviction for burglary, pro- 
vided that the intention be to commit a felony, and the other statutory 
requisites of burglary be present. 

8, BURGLARY—INTENT. Where the testimony showed that the accused,about 
four o’clock in the morning, had raised the window in the dwelling of 
an aged lady, and was holding it up with his hand in such a way that 
his fingers were within the house, his elbows resting on the sill of the 
window, his body outside of the house, when some of the inmates hear- 
ing the noise and approaching, he suddenly dropped the window and 
fled, there being valuable property in the house, and no excuse being 
given or other known object, such entry, and the circumstances, are 
sufficient from which the jury may find the felonious intent; and a 
- verdict of guilty is supported. 


Aprrat from Victoria. Tried below before Hon. T. ©. 
Barden. 


The testimony for the State is sufficiently shown in the 
opinion. An ineffectual effort was made by defendant to 
prove an alibi. 


Philips, Lackay & Stayton, for appellant. 


The testimony does not shpw, nor tend to show, anything 
more than a trespass. ‘That includes but one of the elements 
necessary to constitute the offense of burglary. 

The testimony may be considered sufficient to show the 
“breaking,” but not to show an “entry” within the meaning 
of the statute. To place the most ‘liberal construction in favor 
of the State on all that was done, that acts done by the party 
were preparatory only for the purpose of making an opening 
through which he might afterwards make an entry that would 
be burglarious. 

Again, the entry, whether actual or constructive, must be 
with zntent to commit a felony, and that, too, the one charged 
in the indictment. This is well illustrated by the instances 
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given in Art. 2362, P. D. If the arm be introduced (if the 
felony charged be theft), it must be so introduced for the pur- 
pose of taking from the house the property he intended to 
steal, and not alone for the “ breaking.” Ifthe entry be made 
by the introduction of any instrument into the house, such 
introduction must be made with the intent and for the pur- 
pose of committing the felony by that particular act. To illus- 
trate: Suppose a party ultimately to commit a burglary, after 
he had effected a breaking, should, in the act of breaking a 
door, insert in the walls of a house the end of a crow-bar, his 
intent by that act, at that time, being only to “ break,” that he 
might afterwards “enter,” such introduction of the instru- 
ment, in a legal sense, would not be an entry, as there was no 
intent by that act to commit the felony. In such case, the 
locus penitentie would exist, and another step would have to 
be taken in the commission of the offense before his act would 
become a crime. Take the case referred to in Art. 2363, P. D. 
In this case, the hand was introduced for the purpose of draw- 
ing out the property through an aperture made by the offender 
for that purpose. If the hand were introduced in the mere 
act of breaking, with no intent, at the time of breaking, by that 
act to commit the felony, the offense would not be complete, 
for the entry was not made with zntent and for the purpose 
of committing the felony; but for the sole purpose of “ break- 
“ing,” which in itself is not a felony. We submit, therefore, 
that the proof in this case does not show that there was a bur- 
glarious entry as defined by our statute. In the case of the 
State v. Robinson, 32 Texas R., page 163, Justice Lindsay says: 
In all cases, the entry must be with felonious intent, which 
intent is manifested after the entry by the actual attempt, or 
the commission of some specified felony, which ought to be 
charged in the indictment according to the facts ot each case. 
In this case it is charged that the entry was made with the 
intent to commit the offense of theft from a house. It was 
necessary to aver the particular felony intended, and the proof 
should have sustained the averment: “and this intent must 
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be proved to have existed as a matter of fact, not merely as a 
matter of Jaw. (2 Bishop on Criminal Law, Sec. 113; do., 
Sec. 147-149.) “If no felony was committed, then the intent 
“to commit the felony must be distinctly proved.” (3 Green- 
leaf, Sec. 82.) In the case at bar, there was no proof tending to 
show that the defendant intended to commit any felony, much 
less that he intended to commit the particular felony charged. 
In the absence of any act done indicating what the intention 
of the party was, no legal conviction could be had. <A verdict 
of “guilty” must be merely conjectural. The rule is “ that 
“ every person is presumed to have intended to do that which 
“isthe natural and probable consequence of his act;” but it 
_can gono further: When a particular intent is charged, there 
‘must be proof of acts done which manifest an intention con- 
forming to such charge. There can be no presumption with- 
out facts on which to base it. A presumption is a conclusion 
from facts proved. No act done in this case, if proved to have 
been done to the satisfaction of the jury, manifests an intention 
on the part of the defendant when he raised the window 
sash to steal from the house rather than to commit some of- 
fense on one or all of the inmates of the house. The presump- 
tion of innocence can be overcome by proof of facts only. 
These facts must show his guilt; no such proof-was made in 
this case; the verdict presumes an entry, not only with intent 
to commit a felony, but with the intent to commit the particu- 
lar felony charged. Such administration of law is at variance 
with the humane principles that characterize criminal jurispru- 
dence in tlie present age. 


Geo. Clark, for State. 


I. The entry in this case was sufficient. (Wharton, Am. Cr. 
Law, § 1550; 2 Bishop, Am. Or. Law, §§ 92, 95; 1 Russ. on 
Crimes, p. 794.) 

II. The intent may be inferred from the facts. (Wharton, 
Am. Cr. Law, §§ 1600, 631-5, 639, 647-51, 725-31, 853.) 
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The act of opening the window being in itself unlawful, an 
evil intent will be presumed. (1 Bishop, Cr. Proc., § 521, note 3.) 


GovuLp, J. This is an appeal from a conviction for burg- 
lary, the questions presented being, first, was the entry com- 
plete, and secondly, was there sufticient evidence of the inten- 
tention of appellant to commit a theft The evidence is 
to the effect that about four o’clock in the morning, appellant 
had raised the window in the dwelling of an aged lady, and 
was holding it up with his hand in such a way that his fingers 
were within the house, his elbow resting on the sill of the 
window, and his body outside of the house, when some of the 
inmates hearing the noise and approaching, he suddenly drop- 
ped the window and fled. The house contained “ property of 
“ value,” and it was testified that there was no enmity exist- 
ing between appellant and any of the family. On being 
arrested next morning. appellant denied that it was he, and on 
the trial an effort was made to establish an a/zdi ; but the evi- 
dence appears sufficient to justify the jury in finding that he 
was the man who was detected at the window. 

The following are Articles of the Code (Paschal’s Digest) : 

Article 2359. The offense of burglary is constituted by en- 
tering a house by force, threats or fraud, at night, or in like 
manner, by entering a house during the day, and remaining 
concealed therein until night, with the intent in either case of 
committing a felony. 

Article 2360. He is also guilty of burglary, who, with in- 
tent to commit a felony by breaking, enters a house in the 
day-time. 

Article 2361. The entry into a house within the meaning of 
Article 2359, includes any kind of entry but one made by the 
free consent of the occupant, or of one authorized to give such 
consent ; it is not necessary that that there should be any 
actual breaking to constitute the offense of burglary, except 
when the entry is-‘made in the day-time. 

Article 2362. The entry is not confined to the entrance of 
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the whole body; it may consist of the entry of any part for 
the purpose of committing a felony; or it may be constituted 
by the discharge of fire-arms, or other deadly missiles, into the 
house, with the intent to injure any person therein ; or it may 
be constituted by the introduction of any instrument for the 
purpose of taking from the house any personal property, 
although no part of the body of the offender should be intro 
duced. 

Article 2363. By the term breaking, as used in Article 
2360, “is meant that the entry must be made with actual force. 
The slightest force, however, is sufficient to constitute break- 
ing; it may be by lifting the latch of the door that is shut, by 
raising a window, the entry at a chimney, or other unusual 
place, the introduction of the hand, or any instrument to draw 
out the property through an aperture made for that pur- 
pose.” 

In “common language,” we do not say that one has entered 
a house, who has merely, in the act of raising a window from 
without a building and holding it up with his hand, placed his 
fingers in the inner side of the window, and therefore within the 
house. But the Code says: “ The entry is not confined to the 
“entrance of the whole body.” In the opinion ofa majority of 
my brethren, this extends the meaning of the word as used in the 
definition of burglary, so as to embrace a case like the present, 
where only the fingers were actually within the house. <Ac- 
cording to the common law authorities such an act would be 
an entry sufficient to constitute burglary. (See Rex v. Davis, 
Russell & Ryan, 499; Rex v. Briley, Id., 341.) 

It is contended for appellant, that the clause immediately 
following the one just quoted, reading thus: “It may consist 
“of the entry of any part for the purpose of committing a 
“felony,” qualifies what precedes it, so that the entry of a 
stuall part of the body is not a complete entry, unless it be in- 
tended by that act or agency to commit the felony. The court 
holds this to be only an example, one case in which the entry 
of less than the whole body, viz., “any part,” completes the 
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act, the general design being to commit a felony, and that the 
effect of the whole is to make the entrance of any part of the 
body, however small, an entry within its meaning—pro- 
vided always that the intention be to commit a felony. 

As to the second question, the fact that the house was broken 
and entered at the time and in the way it was, by one who fails 
to show any excuse, that there was valuable property there to 
be taken, and no other known desired object, are sufficient to 
support the finding of the jury that the intent was to steal. 
Roscoe says, the intent of the parties will be gathered from 
all the circumstances of the case. Three persons attacked a 
house. They broke a window in front of the clock. They put 
a crowbar and a knife through a window, but the owner resist- 
ing them, they went away. Being indicted for burglary with 
intent to commit a larceny, it was contested that there was no 
evidence of that intent; Mr. Parke, J., said that it was for the 
jury to say whether the prisoner went with intent alleged, or 
not; that persons do not in general go to houses to commit 
trespass in the middle of the night ; that it is matter of allevia- 
tion that they had the opportunity but did not commit the lar- 
ceny, and he left it to the jury to say whether, from all the 
circumstances, they could infer that or any other intent. 
(Roscoe on Ey., p. 367, ref. to 1 Levin, C. C. 37.) The case 
referred to is not accessible, but Archbold, in a note, reters to it 
and cites it in the same words. That author says, even the 
very fact of breaking and entering in the night-time, raises.a 
presumption that it is done with the intent of stealing. Nume- 
rous cases might be cited where convictions appear to have 


been had and sustained without further evidence. (See Rex v. 
Price, R. and R., 450; Rex v. John Smith, Id., 416. See also 
Wharton, Ain. Cr. Law, Section 1600.) Where under such evi- 
dence as there is in this case a jury have found that the intent 
of the party was to commit theft, the verdict will not be set 
seide as unsupported. 

The judgment is affirmed. 
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H. C. Rive v. Tue Strate. 


~ 


. VeRDICT—RoBBERY. “A verdict asfollows: ‘‘ We,the jury, find the de- 
“ fendant, H. C. Ring, guilty of agreeing to the commission of the 
*‘ offense, and. is liable as a principal offender, and assess the punishment 
‘‘at seven years in the State penitentiary,” found by the jury on a trial 
for robbery, will not support a judgment. 

2. PRINCIPAL OFFENDER. It is error to instruct the jury that the presence 
of the accused at the time of the robbery, his failure to give the alarm, 
his silence, his inaction, and the supposed concealment of the offense by 
him, were sufficient to authorize a conviction ; the Code requires ad- 
vice given, or an agreement entered into to commit the offense, coupled 
with an actual presence at the commission of the offense. 


Apprat from the Criminal District Court of Harris county. 
Tried below before Hon. Gustave Cook. 


Crank & Webb, for appellant. 
Frank M. Spencer and NV. G. Kittrell, for State. 
Drvinz, J. The appellant, with Horace Bell and Wm. E, 


Jones, were jointly indicted, in the District Court of Harris 
county, at the August term, 1874, charged with robbery from 
the person of James Highlander. Under the Act of March 16, 
1874, Bell obtained a severance, and the District Attorney hav- 
ing dismissed as to Jones, the defendant, Ring, was put upon 
his trial, which resulted in his conviction, his punishment being 
assessed by the jury at seven years in the penitentiary. The 
motion of defendant for a new trial being overruled, the. 
defendant appealed, and presents eight assignments of error as 
grounds for a reversal of the judgment. 

We will only notice a portion of the fourth and fifth assign- 
. ments of error, as they embrace all that is necessary for the 
decision of the case. 

The fourth assignment states: “ Because the said verdict of 
“ the jury does not find defendant guilty of any offense what- 
* ever, and is, in effect, no verdict to support a judgment of the 
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“ court ;” and the fifth assignment of error is: “ Because of the 
“ errors of the court in its charge to the jury, as set out in said 
“ divisions three and four in the motion for a new trial, whereby 
“ the jury were misled and misdirected in said charge.” 

The defendant was indicted as a principal in the robbery, 
under Article 743 of the Criminal Code, and, under the charge 
of the court, was found guilty under Article 218 of the Crimi- 
nal Code. This article reads: “ Any person who advises or 
“ agrees to the commission of an offense, and who is present 
“ when the same is committed, is a principal thereto, whether 
“he aids or not in the illegal act.” 

The verdict was: “ We, the jury, find the defendant, I. C. 
“ Ring, guilty of agreeing to the commission of the offense, 
“ and (he) is liable as a principal offender, and assess the pun- 
“ ishment,” ete. 

The jury draw the conclusion that the accused is guilty as a 
principal offender by reason of the fact previously found, of 
his agreeing to the offense. His agreeing to the commission 
of the offense is not sufficient to support the judgment, and it 
is on this fact found that the opinion of his guilt rested in the 
minds of the jury. Article 218 makes it necessary that there 
should be an antecedent advice given, or an agreement to the 
commission of the offense, with a being present at the time the 
illegal act is committed, to sustain the charge laid in the indict- 
ment. The verdict, not being responsive to the indictment, 
should have been set aside, and a new trial granted. As this 
case will be remanded, it is proper to remark that the fifth assign- 
ment of error, relative to the charge to the jury, is well taken. 

The portion specially complained of by appellant is as fol- 
lows: “If you believe, from the evidence, that the robbery 
“ was committed as charged in the indictment, and that the 
“ defendant, Ring, was present at the time, and saw the com- 
“ mission of the offense, and that he made no sort of resist- 
“ ance nor remonstrance, but sat quietly by, or lay quietly by, 
‘and. saw the offense perpretrated by two men upon one, and 
that he made no effort to prevent it, or to raise an alarm, and 
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“ was not himself in fear of his life, or of bodily harm from the 


robbers, so as to deter him from making any demonstration 
to prevent the commission of the offense, and that he subse- 
quently made no effort to expose the circumstances, but con- 
cealed the same, then he, the defendant, is guilty of agreeing 
to the commission of the offense, and is liable as a principal 
‘ offender.” 

This portion of the charge informed the jury that the pres- 
ence of the accused at the time of the robbery, his failure to 
give the alarm, his silence, his inaction, and the supposed con- 
cealment of the offense by him, were sufficient to authorize a 
conviction. This is not the law. Article 218 of the Code 
requires an advice given or an agreement entered into to com- 
mit the offense, coupled with an actual presence at the place 
and time of the doing of the illegal act, to sustain a verdict of 
guilty in a case of this character. The charge was calculated 
to mislead the jury, it omitted to state the law applicable to 
the case. 

The defective verdict, and the errors in the charge, required 
the granting defendant a new trial. 

The judgment is therefore reversed, and the cause 1s re- 
manded. 


« 
“ 


“ 


n~ 


‘ 


‘ 


ca 


n” 


Reversed and remanded. 





James M. Jorpan v. James A. Corey. 


1, INJUNCTION. An application for injunction to enjoin a sale under exe 
cution, which was issued on a judgment rendered in 1870, which is 
based on the allegation that the execution was issued more than twelve 
months after judgment, is not sufficient ; it should negative, by proper 
averment, the fact that any other execution had issued before that time. 

2. JUDGMENT NOTICE: When a party to a cause submits his defenses in 4 

matter within the jurisdiction of the court, he cannot plead ignorance 

of the-subsequent proceedings and judgment rendered. 
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8. INJUNCTION. Injunction will not issue to restrain proceedings on a judg- 
ment, on account of defenses which could have been made on the trial ; 
the party’s remedy was by certiorari. 


ApprEaAt from Houston. Tried below before the Hon. L. 
W. Cooper. 


Carleton, Iobertson, and G. W. Wynn, for appellant. 
E.. Cline, for appellee. 


In 1870, Corley sued out an attachment against one Jones 
from a justice’s court, and obtained the same day a writ of gar- 
nishment against Jordan. Jones failing to appear, a judgment 
by default was rendered against him for $52.27, and recited 
that Jordan having answered that he had five bales of Jones’s 
cotton in his possession, “it is ordered that plaintiff recover: 
“the amount of his judgment and costs of Jordan, out of the 
* proceeds of the cotton.” 

Nearly two years after, appellant brought this suit to erjoin 
the collection of the judgment against him as garnishee, alleg- 
ing that at the time he answered the garnishment, Jones was 
indebted to him on the previous year’s account, and sought to set 
aside the judgment by contradicting its recitals without alleg- 
ing any fraud or equity against its collection; also alleged that 
the execution stayed by the injunction was issued more than 
twelve months after the judgment. 

His excuse for not filing his petition within twelve months 
was, that he did not know the judgment was rendered against 
him until about five days before he filed his petition. 

The court below dissolved the injunction, and Jordan appealed. 





Reeves, J. James M. Jordan, the plaintiff in the court 
below, appeals from the judgment dissolving the injunction and 
dismissing his suit. 

It appears from the statements of the plaintiff, as set out in 
his original petition for injunction, that James A. Corley, the 
defendant in this suit, on the 4th day of February, 1870, sued 
out an attachment from a justice’s court against one Buck 
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Jones, and on the same day obtained a writ 


gainst the plaintiff, Jordan. 


of 


garnishment 


Jones, the defendant in the justice’s court, failing to appear, 
a judgment by default was rendered against him, on the 5th 
day of March, 1870, for the amount of the plaintif? s demand, 
being $52.27, for which sum, with costs, execution was ordered 
to issue. The judgment recites that Jordan having answered 
that he had five bales of cotton in his possession, it was ordered 
that the plaintiff, Corley, recover the amount of his judgment 
from said Jordan, and all costs, out of the proceeds of' the five 
bales of cotton. The present suit was brought by Jordan to 


enjoin the defendant, Corley, from collecting 


the judgment 


rendered against him, Jordan, as garnishee, and for other pur- 


poses. 


Appellant insists that the judgment rendered against him by 
the justice of the peace isa nullity, because, as he alleges, he was 
not indebted to Jones at the time he answered the entalhenel 
but, on the contrary, Jones was indebted to him at the end of 
the year 1869. The plaintiff, in effect, denies the judgment as 
rendered, and seeks to set it aside by contradicting its re- 
citals, without alleging fraud or any ground of equity against 


the collection of the judgment. The application for injunction 
was not made within twelve months after the judgment was 
rendered; nearly two years had elapsed before the petition 
was filed. His excuse for the delay is, that he did not know 
that the judgment had been rendered against him until about 


tive days before the filing of his petition. 


It 


a} 


pears that he 


was served with process, or he was present and answered to the 
garnishment, and as the judgment shows, admitted that he had 
in his possession the five bales of cotton, and having submitted 
his defenses in a matter within the jurisdiction of the court, 
he was bound to take notice of the proceedings and judgment 
rendered in the case. The application for the injunction was 
not made within the time required by the statute, and no suf- 


ficient reason was shown for the delay. 


(Pillow and others 
against Thompson and others, 20 Texas, 206). 
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The allegations of the petition that the evidence before the 
justice of the peace did not authorize the judgment, is clearly 
insufficient. The remedy was by certiorari, and not by in- 
junction. (Rotzein v. Cox, and others, 22 Texas, 62.) 

The appellant contends that the execution, as stayed by the 
injunction, was the only one in the record, and that it was 
issued more than twelve months after the rendition of the 
judgment. It is not averred in the petition that this execu- 
tion was the only one which had issued on the judgment, it is 
simply alleged that the execution in question was issued on 
the 12th February, 1872, without showing that it had not been 
preceded by the issuance of other executions. In other re- 
spects, the allegations of the petition are vague and uncertain, 
leaving it to be inferred that the execution had been levied 
upon the plaintiffs land, when it should have been directly 
averred if such was the fact. 

It is further objected, that no effort was made to satisfy the 
judgment against Burk Jones, the defendant in the judgment 
rendered by the justice of the peace. There are two modes 
of garnishment; the first is where an attachment is sued out, 
and the other where the plaintiff proceeds under the execution- 
law after a judgment has been obtained. The pleader seems 
to have regarded the latter, in the frame of the petition, rather 
than the former, as evidently appears from the assignment 
of errors and the statement in his petition that the officer failed 
to return that no property of the defendant could be found, 
and the further allegation that the garnishee, the plaintiff in 
this suit, did not state on the trial before the justice of the 
peace that he had any funds or effects of the defendant in his 
possession. 

The writ of garnishment in this case was not issued under 
the execution-law, but under the statute regulating attach- 
ments and garnishments, as auxiliary to the process of attach- 
ment. The statute authorizes the court, after judgment against 
the defendant in attachment, to enter up a judgment against 
the garnishee for all effects of the defendant acknowledged to 
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be in his possession, or so much as may be sufficient to satisfy 
the judgment of the plaintiff and costs. 

The petition shows no equity against Corley’s judgment, the 
papers were lost, and for anything that appears, a demand may 
have been made for the cotton, as directed to be done by the 
statute, but there are no averments in regard to any demand, 
and no offer to account for the cotton, and without such aver- 
ments, if the plaintiff could otherwise maintain his suit, there 
could be no merit in his application to reopen the judgment to 
enable him to make a defense which should have been made 
on the trial of the cause, or if made, and not allowed by the 
court, should have been corrected, if erroneous, by another 
remedy and not by injunction. 

As the case is presented, we are of opinion that there was 
10 error in dissolving the injunction and dismissing the peti- 
tion, and the judgment is affirmed. 


Affirmed. 





Joun C. Mittar v. Ricup. Dovenass. 


1. Extortion. To incur the penalty of the statute against extortion, the 
officer must, while acting under color of law, have knowingly demanded 
a greater sum than was authorized by statute. 

2. Taxes. Under the Act of Nov. 10, 1866 (Paschal’s Digest, 7486), taxes are 
not dependent on the amount of gross sales, but on the income derived 
from sales of goods made in excess of their cost, after deducting from 
the income or profits the expenses, etc., allowed by statute. 


Arprrat from Houston. Tried below, before the Hon. R. 8. 
Walker. 


Nunn & Williams, for appellant. 
Moore & Spence, for appellee. 


Suit brought by Miller to recover damages for extorting 
from him, as he alleged, ninety-four dollars, under the income 
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tax of 1866, demanded and received by appellee under color 
of his office as tax collector. The assessment was made in 
accordance with plaintiffs oath and list of property. There 
was a conflict of testimony as to whether the tax was paid 
under protest, or whether the objection was made after the tax 
was pald and the rolls had been sent up to the comptroller. 
The defendant plead that if he demanded more than the law 
allowed it was not knowingly or willfully done. 

The comptroller was interrogated by both parties and testi- 
fied: “That defendant stated the case to him but he refused 
“to disturb the assessment because it was not shown to be 
“incorrect or extravagant in amount. The assessor could not 
“ properly make any change in his rolis after a copy had been 
“sent to him, for the assessor is required to settle the entries 
“he has made, but he (comptroller) was always willing to cor- 
“rect errors.” The jury found a verdict in favor of the de- 
fendant, and the plaintiff appealed. Te complained, among 
éther things, of the charges of the court, to the effect, “if the 
“ plaintiff objected to make payment, he was bound to take 
“proper steps to have the correction made. The basis for 

ssing the tax on income is the sale of the goods made in 
excess of their cost, after deducting the expenses, etc., which 
“the law allows. If the defendant was guilty of extortion, 
“knowing the amonnt received to be greater than the amount 
“ due, the plaintiff would be entitled to recover at least the 


‘amount wrongfully collected, and such damages as he may 


ec 


have sustained not to exceed double the amount of his real 


“damage. But if the defendant assessed and collected, under 


. 


the objections of the plaintiff, more than was due, but exer- 


“ cised no extortion or oppression under color of law, nor did 


. 


he do so knowing that it was illegal, the measure of damage 


‘ 


° 


is the actual sum collected in excess and legal interest.” 
There was evidence that part of plaintiff's income was de- 
rived from other sources, and on this point the aourt charged : 


“Tf any part of the sum alleged to have been extorted was 


“*¢ 


derived from anv other source of income than merchandise, 
19 





290 Mixtiar v. Dovatass. [Term of 


Opinion of the Court. 


“defendant would be only liable on the part shown to have 
“been illegally collected.” 


Reeves, J. This suit was brought by appeilant to recover 
damages for extorting from him, as he alleges, the sum of nine- 
ty-four dollars, under the income tax law of 1866, and demand. 
ed and received by appellee under color of his office as the as 
sessor and collector of taxes for Houston county, when appel- 
lant, as le states, did not owe the tax. 

The plaintiff in his amended petition alleges that defendant 
assessed him on his gross sales, and not on his net income, as 
provided by law, and charging that the defendant acted wan- 
tonly and unlawfully in assessing and collecting the tax, with 
knowledge that the plaintiff did not owe any part of the same. 

The defendant pleads, among other defenses, that if he de- 
manded from plaintiff any larger sum than was authorized by 
law, that it was not knowingly or willfully done, but was an er- 
ror of judgment, for which he should not be held responsible, 
and that the assessment was made in accordance with plaintiff's 
oath and list of property, and that plaintiff made no objectic» 
at the time. 

The Act of 1866, referred to in the pleadings, provides that 
“ every assessor and collector, or his deputy, who shall exercise 
“or be guilty of any extortion or willful oppression under color 
“ of this act, or shall knowingly demand other or greater sums 
“than are authorized by this act, ete., shall be liable to pay a 
“sum not exceeding double the amount of damages occurring 
“to the party injured.” (Paschal’s Digest, Article 7499.) 

The question in the case is, whether the defendant was guilty 
of extortion in demanding and receiving from plaintiff the tax 
complained of. 

The facts stated in the petition constitute a cause of action, 
and if sustained by the evidence the plaintiff was entitled to 
-recover the damages as provided by the Statute. 

If the assessment was made in good faith, according to a list 
returned by the plaintiff embracing the tax on income as due 
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from him to the State and county, as the defendant contends 
lhe did, it would be a good defense te the plaintiffs claim for 
damages, 

The jury having returned a verdict fur the defendant, on 
which the court entered judgment, the plaintiff appeals, and in- 
sists that the court erred in the instructions to the jury, and 
that the verdict was against the law and the evidence. 

The 


out to ft 


‘vidence, was conflicting, and the instructions pointing 


ie jury their duties in this respect, and which are now 


3 
complained of, is believed to be in accordance with the former 
decisions of this court. The rules for construing conflicting 
statements by witnesses, and the province of the jury in such 
eases are laid down in a full and clear charge, without any ap- 
parent reason to suppose that the jury was misled. 

It is further complained that the court erred in charging the 
jury that if the plaintiff objected to make payment he was 
bound. to take proper steps to have the cdrrection made. To 
understand this objection it is necessary to refer to the evidence. 

The plaintiff proved that he paid the tax under protest. 
The defendant proved that the plaintiff made no objection to 
the assessment or collection of the tax until after he had paid 
it, and that at the time of the objection made by plaintiff to 
the assessrnent, defendant had sent up his rolls to the comptrol- 
ler, and having returned his rolls he insists that he had no author- 
ity to make corrections thereafter, and further stating that the 
defendant did not apply to him to correct the error inthe as- 
sessment, and that it could only be done by the comptroller 
after the tax-roll had been deposited in his office. 

The depositions of the comptroller taken first by the plaintiff 
and afterward by the defendant, were read in evidence. The 
comptroller answered that he was always ready and willing to 
correct errors in the assessors’ rolls, that the assessor after he 
had forwarded the roll to the comptroller could not properly 
amend or alter the copy retained, that the charges in the books 
both of the State and county against the assessor, are made 
from his returns, and he is required to settle by the entries he 
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hasmade. Although the rolls may have been returned to the 
comptroller’s office, the plaintiff was not without remedy for 
the correction of any errors which may have been committed 
in the assessment of the tax, and doubtless the correction would 
have been made if timely application had been made to the 
proper authority. 

The charge of the court that the plaintiff was bound to take 
proper steps to have the correction made, cannot be doubted as 
a correct proposition with reference to the facts of the case. It 
is, however, contended that the instruction required the plain- 
tiff to do what the assessor himself should have done. The 
comptroller says that the defendant stated the case, and that 
he, the comptroller, refused to disturb the assessment because 
it did not appear to be extravagant in amount, and the asséss- 
ment was not shown to be incorrect. Paschal’s Digest, Arti- 
cle 5426, referred to in counsel’s brief, authorizes the comp- 
troller to remit to the tax collector the taxes illegally assessed, 
but that is the extent of the provision, and the motive with 
which the assessor may have done the act must be sought else- 
where. To incur the penalty of the statute he must have been 
guilty of extortion or willful oppression under color of law, or 
have knowingly demanded other or greater sums than author- 
ized by the statute. 

It is further objected that the court erred in the charge as to 
the basis for assessing the tax-on income. The jury were 
instructed that the plaintiff was not taxable on the amount of 
his gross sales with the deductions allowed by law, but was tax- 
able on the income derived from sales of his goods made in 
excess of their cost, after deducting from the income or profits 
the expenses, ete., which the law allowed. 

We find no error in this charge of the court. (Paschal’s 
Digest, Article 7486.) Nor did the court err in admitting evi- 
dence to show that the plaintiff had income from other sources 
than his merchandise. The comptroller, after stating the 
amount of the tax on income which the roll shows to have been 
assessed against the plaintiff, says there is no appearance of any 
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assessment against him on. account of sales of merchandise. 
‘The defendant, who was examined as a witness, testified that 
he assessed the plaintiff on his sales, as he did every other mer- 
chant, and also on sales of other property, and which was 
included in the assessment on sales of merchandise. It is not 
perceived that any injustice was done the plaintiff by this evi- 
dence. .Under the charge of the court it is not probable that it 
prejudiced the plaintiff's case. The charge presented to the 
jury the different phases of the case in which the plaintiff 
would be entitled to a verdict; for example, if the defendant 
was guilty of extortion, knowing that the amount received was 
greater than the amount due; in that case the plaintiff, as the 
court instructed the jury, would be entitled to recover at least 
the amount wrongfully collected, and such further sum, as dam- 
ages, as the plaintiff had sustained, not to exceed double the 
amount of his real damage; or, if the defendant collected more 
than he was entitled to receive as taxes, but exercised no extor- 
tion, nor did not do so knowing that it was illegal, nor from 
willful oppression under color of Jaw ; in such case, if the same 
was assessed and collected under the objections of the plaintiff, 
the measure of the plaintiff's right would be the actual sum col- 
lected, with legal interest, as damages. 

If any part of the sum which the defendant was charged with 
extorting was derived from some other source of income than 
merchandise, he would only be liable for damages on the part 
shown to have been illegally collected, and hence the evidence 
was admissible to ascertain the amount. 

If it could be shown that the court was in error in the rules 
given to the jury for assessing the tax, it would be no valid 
ground why the judgment should be reversed in view of the 
evidence in the case. The guilt of the defendant did not 
depend upon a doubttul construction of the statute ; other con- 
siderations, as we have seen, enter into the question and must 
determine the character of his acts, and the motives which 
may have prompted them, before le can be held to be guilty of 


extortion, as charged in the petition. 
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Finding no error in the instructions of the court requiring a 
reversal of the judgment, and no sufficient reason for disturbing 
the verdict of the jury, the judgment is aflirmed. 


Affirmed. 





Joun F. Coox v. J. C. Woorrers AND OTITERS. 


PRACTICE. ERRONEOUS CHARGE NOT A SUFFICIENT GROUND OF REVER- 
SAL—WHEN. A charge in itself erroneous will not, in a civil cause, be 
sufficient ground fora reversal when no exception is taken or counter- 
charge asked, unless it clearly appear that the jury was misled by 
the charge given. 


ApprrkALfrom Houston. Tried below before the Hon. L. W. 
Cooper. . 


Nunn & Williams, for appellant, cited Parsons on Partner- 
ship, pp. 357, 358, and note; Watson v. Flannagan, 14 Texas, 354, 

Jackson & Jackson, also for appellant, cited Story’s Eq. 
Jur., Sections 1229 and 1257. 


W. A. Stewart, for appellees. 


Devine, J. The plaintiff, Cook, alleged in his petition that 
I. M. E. W. Long and himself formed a partnership in 1865, 
for the purpose of farming; that Long died in 1866, and plain- 
tiff managed the affairs of the concern until the close of that 
year, when, after paying a portion of the crop raised on an 
existing indebtedness, the balance, with the personal property, 
was divided between himself and Mrs. Josephine Long, the 
surviving wife of his former partner; that about that time the 
land belonging to himself and Long’s estate was, by agree- 
ment of all parties interested, sold to the Laceys, and a draft 
given by the Laceys on Took & Haden, of Galveston, for two 
thousand four hundred and sixty-five dollars and twenty-tive 
cents, which plaintiff asserts was to be paid him for the pur 
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pose of paying the partnership debts; that the remainder of 
the purchase money was, by consent of plaintiff and Mrs. 
Long, settled by the execution of a note, by one of the La- 
ceys, payable to Josephine Long for the one half of the 
purchase money still unpaid, the other Lacey executing a note 
for the like amount payable to plaintiff. He further charged 
that he received but one half of the draft for two thousand four 
hundred and sixty-five dollars and twenty-five cents. Took & 
Haden being notified on behalf of Mrs. Long not to pay 
plaintiff more than one half; that they refused to pay him 
more than one half, and that the other half was paid by them 
to Mrs. Long or her father; that he has paid out, beyond as- 
sets received, one thousand five hundred dollars; that defend- 
ants have received from Mrs. Long, and have collected the note 
executed in her favor by Lacey ; that it came into their hands 
with notice of his claim as surviving partner; that the note 
or its proceeds constitute partnership assets, and he is entitled 
to the same. The defendants denied all knowledge of his 
claim, asserted ownership, and the having paid a valuable con- 
sideration to Mrs. Long for the same. 

The jury returned a verdict in favor of defendants; and 
plaintiffs motion for a new trial being overruled, he seeks, on 
appeal, a reversal, on the following grounds: that “ the court 


” that “the verdict is con- 


“erred in its charge to the jury ; 
“trary to the law and the evidence ;” that “the court erred in 
“refusing a new trial,” and that “ the judgment is erroneous in 
“taking the partnership property from the surviving partner, 
“ when the same was required to pay off partnership liabilities.” 

The first assignment, that the court erred in charge te the 
jury, is so vague and pointless that it gives no intimation what 
part of the lengthy charge of the court is complained of, and, 
under the twenty-second rule of this court, might be disre- 
garded for its failure to comply with the rule. The original 
aud supplemental briefs for appellant urge the: objection to 
that portion of the charge to the jury in which the inquiry is 


presented as to the purchase by defendants, for.a valuable con- 
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sideration, of the note before its maturity, or after it became due, 
without notice of any claim upon it as the property of another, 
other than the person trading the note, and directing the jury, 
in either case, to find for the defendants. This charge was 
erroneous, inasmuch as it made the naked fact of a purchase 
of the note before it fell due a valid purchase, independent of 
any notice or information which defendants might have, of 
plaintiff's claim to control and collect it as the surviving part- 
ner. The plaintiff was, however, satisfied with the charge as 
given, until the jury returned a verdict for the defendant. No 
exception was taken, no counter-instruction ‘asked on behalf 
of appellant. It need scarcely be remarked, that a charge, in 
itself erroneous, will not, in a civil cause, be sufficient ground 
for a reversal, when no exception is taken or counter-charge 
asked, unless it clearly appear that the jury was misied by 
the charge given and complained of. (Mercer v. Hall, 2 Texas, 
285; Hassell v. Nutt, 14 Texas, 266; Hollingsworth vw. 
Holshousen, 17 Texas, 47; Hubby wv. Stokes, 22 Texas, 217; 
Vaughan v. The State, 21 Texas, 752; Thatcher. Mills, 14 
Texas, 17.) 

We are of opinion that the charge given in the case did not 
injuriously affect the rights of plaintiff. The only witness 
for plaintiff was himself; he states, after the claim of Mrs. 
Long to one-half of the draft on Galveston, about the middle of 
January, 1867, he went immediately to Wootters, who was at 
that time a creditor of the former partnership of Long and 
plaintiff, and told him that his agreement to settle the debts 
he should not consider binding, as the other side was not com- 
plying with the contract, and directed him to a point on the 
river where he could find some cotton belonging to the con- 
cern ; plaintiff stated that defendant Wootters was, witness 
thinks, present when the settlement with Mrs. Long was being 
made, and knew of the whole matter as one of the creditors; 
that witness had refused to pay more than one-half the in- 
debtedness, but had paid out about one thousand two hundred 


dollars more than the assets that had come to his hands. This 
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embraced all the material evidence for the plaintiff. The de- 
fendant Wootters stated, that in May, 1867, the father of Mrs. 
Long having trouble with “the Bureau,” obtained a loan of 
money from a merchant (Haden); that Haden being about to 
dispose of the note left with him. as a collateral, he agreed, on 
Mrs. Long consenting to trade him the note, to pay Haden his 
debt, and advance on the note to the extent of fifty cents on 
the dollar, at its full value, and thereby become the owner of 
the note as his absolute property ; that witness traded for the 
note in September, 1867, and stated “ when I got it, I did not 
“know of any one having aclaim. to it; did not know plaintiff 
“in the transaction.” 

It was shown by the witness Bruton, the father of Mrs. 
Long, that the property was divided, and a settlement made 
between his daughter and plaintiff; he further stated, that his 
daughter paid one-half of the debts ; mentioned, however, ouly 
one debt of seventy-five dollars ; that Haden was about to use 
or dispose of the note when the defendant Wootters traded 
for it ; stated, that with the half of the two thousand four hun- 
dred and sixty-five dollars and twenty-five cents, Galveston 
draft, he paid Long’s debts. The amount of the note in con- 
troversy (deducting amount paid for it), was admitted to be 
shown, on defendant’s books, as three hundred and five dol- 
lars. In all this evidence there is nothing in plaintiff's state- 
iment, or elsewhere, contradicting the statement of Wootters, 
that he traded for the note in good faith, and ignorant of any 
claim to it by plaintiff. There is nothing in the evidence 
showing, or tending to show, that the plaintiff gave notice to 
defendant, or any other person, that he claimed any right, as 
surviving partner, or in any other way asserted any interest in 
the note, made payable to Josephine Long, or bearer, until the 
bringing of this suit over tive years after Mrs. Long had de- 
nied his right to receive the whole amount of the Galveston 
draft, and had herself received the half of it, 

If it be true as argued in the briefs of appellant, that Mrs. Long 
has an interest in, or is entitled to receive the three hundred 
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and five dollars remaining, and which defendants claim, or if, 
as Claimed, Mrs. Long is entitled to receive ana liable to account 
for it as holding it in trust for plaintiff, he should have made her 
a party defendant in the court below; and shown by a statement 
of his accounts, as surviving partner, when and to whom he paid 
the debts referred to in general terms in his petition, and 
stated in as indefinite terms in his evidence on the trial. The 
facts, however, show clearly that Mrs. Long has neither a legal 
claim nor an equitable interest in the note, or its proceeds; the 
facts are equally clear that defendant, Wootters, had no in- 
formation or notice of any kind that plaintiff claimed the note 
us surviving partner of Long; Lacey, who executed and subse- 
quently paid the note, testified as a witness on the trial, his 
evidence is silent as to plaintiff ever requesting him not to pay 
the note to any person but himself. There was nothing in the 
manner in which defendant obtained the note to cast suspicion 
on the transaction. The note had been deposited as a colla- 
teral security with Haden in May; Haden, being pressed for 
money, was about to sacrifice or dispose of it, when defendant 
traded for it in September ; it was not due until December fol- 
lowing. The jury could not have, under the facts, rendered a 
different verdict; there was no error in refusing a new trial 
and the evidence shows plaintiff as having no legal claim to 
the property in dispute. 
Affirmed. 





JuANA Loprz v. Tue Srate. 


1. InstRucTIONS. The practice of giving in charge all the provisions of 
the Code relating to an offense in all its degrees without reference to 
the facts of the case, which has prevailed to some degree in Texas for 
nine years, again reprobated. 

2. Disrrict CLERK. AUTHORITY TO HOLD THE OFFICE WILL NOT BE DECIDED 
IN A COLLATERAL PROCEEDING. The constitutionality of an Act under 
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which one holds by appointment the office of district clerk, will not be 
determined, on the appeal of a criminal cause with which the clerk has 
no further connection than as acting clerk, certifying to the transcript. 


Aprrrat from Cameron. Tried below before the Hon. Ed- 
ward Dougherty. 


The constitution, Article 5, Section 9, provides that the clerk 
ehall be elected for four years, subject to removal for cause, 
etc. 

sy the record it appeared that the former clerk died, and 
that the judge appointed Mr. Glaevecke, the actual incumbent, 
to hold the office until the next general election. It was con- 
tended that notwithstanding the legislature authorized this ap- 
pointment (see Act of May 7th, Laws of 1873, p. 64), yet that 
the law was in violation of the constitution, in enacting a dif- 
ferent tenure from that fixed by the constitution; and further, 
that said law was in violation of Section 23 of Article 1, and of 
Article 2 of the constitution. 


Powers & Mazxan, for appellant. 
(reo. Clark, Attorney-General, tor The State. 


Devin, J. The appellant was convicted of an assault with 
intent to kill. 

The charge. of the court is assigned as error, as being in its 
material portions a series of abstract propositions not applica- 
ble to the case, and as being hypothetical and not applied to 
the evidence in the case, and as tending to mislead the jury to 
the prejudice of the defendant. The charge we believe to be 
sybstantially correct, and while it is open to objections, they 
are not of that character that would require a reversal of the 
judgment in the case at bar. In connection with the question 
of presenting to the jury questions of law, or directing their 
minds to the consideration of matters which have little or no 
connection or relevancy to the evidence in the case, we be- 
lieve it proper to declare that the practice which, during the 
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last nine years has so extensively prevailed throughout several 
of the judicial districts, of laying down at length general 
principles, or copying into the charge from the Code, all the 
law relating to the offense (in all its degrees) for which the 
accused may have been indicted, without any seeming refer- 
ence to the evidence in the case, is not calculated to assist the 
jury in arriving at a correct conclusion. We are of the opin- 
ion that such a practice in connection with a voluminous 
charge, is well calewlated to perplex, confuse, and mislead a 
jury. The charge set forth in the indictment and the facts in 
evidence determine, when attentively considered, what is the 
law applicable to the case. 

The sixth assignment of error, that ‘The court erred in re- 
“ fusing to grant a new trial by reason of there being no con- 
“ stitutionally appointed clerk of this court,” is answered by 
the fact that the transcript of the record before us is dependent 
on the certificate and signature of that officer, acting under the 
appointment complained of. If he is not the clerk, and his cer- 
tificate confers no authenticity as to the papers before us being 
the correct transcript of proceedings had in this case, then we 
have no evidence before this court upon which action other than 
a dismissal of this appeal could be had. We are not inclined, 
however, in a proceeding of this sort, to decide on the constitu- 
tionality of the law of May 7, 1873, and the right of an officer, 
’ whose appointment is regular under that law, to hold the office 
and perform the duties of district clerk under such appoint- 
ment. 

The judgment of conviction must, however, be set aside, and 
the cause remanded for error not assigned, but apparent on the 
record. Article 563 of the Code of Criminal Procedure pr¢- 
scribes the oath to be administered to the jury in all criminal 
cases; that oath, or its equivalent, was not administered to the 
jury in this case.. The words “ Well and truly to try the issue 
“ between the State and the defendant,” is not the equivalent 
of the oath prescribed. Had the record stated merely that the 
jury were duly sworn, or sworn according to law, the presump- 
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tion would be that the proper oath was administered. In this 
ease the record negatives such presumption. This has been 
held by this court from the case of Arthur v. The State, 3 . | 
Texas, 403, to the present time ; so held in several cases during 
the last Austin and Tyler terms. 
Judgment reversed and cause remanded. 
Reversed and remanded. 


Tuomas Friynn v. Tue Srarte. 


THEFT FROM THE PERSON. When a pocket-book, in the pocket of its 
owner, is seized by the hand of one without the knowledge or consent 
of the owner, and drawn half way out the pocket, when the party seiz- 
ing it,on being detected, relinquishes his hold upon it, Z7Ze/d, on trial, for 
theft from the person, 

1. That there was a sufficient taking away from the person. 

2. That there was a suflicient possession of the pocket-book, if the 
same was taken with felonious intent, to constitute the offense 
of theft from the person, under Article 762 of the Code. 


AprpEAL from Galveston. Tried below before the Hon. 
Gustave Cook. 


Thomas Flynn was indicted, in the Criminal District Court 
of Galveston county, for the crime of theft from the person of 
Nicholas Walsh. The indictment was a joint one, charging 
the appellant, one James Anderson, and one George Wheeler, 
with the offense. 

There was a severance, and appellant being tried, was con- 
victed, the jury assessing his punishment at five years in the 


— 


penitentiary. There was a motion for a new trial, which, on 
hearing, was overruled by the court, whereupon defendant ex- 
cepted, and gave notice of appeal. 

There was but one witness called and examined by the State, 
to wit, Nicholas Walsh. The defendant called no witness. 
Walsh testitied that on the night of 20th November, 1874, 
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he was at the door of the theater in the City of Galvestun. 
There was quite a crowd there. He felt himself jostled several 
times as he was trying to get out of the crowd. He felt a hand 
in his pocket, and, turning immediately, “ found the defendant, 
“Thomas Flynn, with his hand on my (his) pocket-book.” 
Flynn had pulled it from the bottom of his (Walsli’s) pocket, 
but had not taken it entirely out of the pocket, * it being half 
“in, half out of my pocket,” that is, one-half being in the 
pocket, the other half in Flynn’s hand. Witness asked Flynn 
what he was doing. Flynn replied, “trying to get out of the 
“ crowd.” ~The pocket-book never left witness’s person. He 
did not “ grab” the man—could have done so, but didn’t think 
of it. 

The charge of the court in this case is given in full, as being, 
in its pointed application to facts, in contrast with a practice 
which this court has condemned, of charging in the language 
of the Code. It is as follows: 

“Tf the jury believe from the evidence that the defendant 
‘out his hand into the pocket of: Nicholas Walsh, without his 
“knowledge, and fraudulently took his Walsl’s pocket-book, 
“with the intent to appropriate it to the use and benefit of the 
*“ defendant, without the consent of Walsh, le is guilty of theft 
“from the person, and you may assess the punisliment at con- 
“finement in the penitentiary not less than two, nor more 
“than seven years. 

“Tf you believe the defendant had the pocket-book in his 
“hand without the knowledge of Walsh, and but for the dis- 
“eovery of Walsh would have carried it away, it makes ne 
“ difference that he did not carry it away. You must be sat- 
_“isfied by the evidence that defendant had it in his hand com- 
“pletely before Walsh was aware of it, but it is not necessary 
“that he should have gotten the pocket-book entirely out of the 
“pocket of Walsh, if you believe he would lave carried it 
“away but for Walsh’s discovery. 

“ The defendant is presumed to be innocent until his guilt is 
“shown by the evidence to your satisfaction, and any reasona- 























Fiyxn v. THE Strate. 





Opinion of the Court. 








“ble doubt of his guilt entitles him to an acquittal. If you do 
“not believe that the defendant had the pocket-book in his 
“hand without the knowledge of Walsh, taken with the intent 
“to carry it away, without the consent of Walsh, and appro- 
“ priating it to his own use, then you should acquit. 

“Tf the defendant had the pocket-book in his hand before 
“ Walsh was aware of it, the subsequent discovery of the fact 


“by Walsh. andthe consequent relinquishment of his hold of 
, | 


“it by defendant, would make no difference, and the defendant 
“could nevertheless. be guilty, but unless you so believe you 
“ should acquit.” 


Leslie Thompson, for appellant, argued that to convict there 
must have been a complete severance of the property from the 
person, and cited a case strongly in point, viz., Rex » Thomp- 
son, 1 Moody C. C., p. 78. 


Frank M. Spencer, for the State, contended that the prop- 
erty had been sufficiently in the possession of Flynn to consti- 
tute the offense, and that no complete asportation need be 
shown, he cited Prim v. The State, 32 Texas, 157. 


Devine, J. The appellant, with James Anderson, and 
George Wheeler, was jointly indicted for theft from the per- 
son of Nicholas Walsh. The charge was dismissed as to Ander- 
son, the defendant Flynn alone being tried. The jury found 
him guilty and assessed his punishment at five years in the pen- 
itentiary. 

The errors assigned are, that the charge of the court was con 


trary to law; and that it misled the jury; that the court erred 


in refusing the charge asked by defendant; that the verdict of 
the jury was not warranted by the evidence, and that the court 
erred in overruling the motion for a new trial. 

The charge of the court was clear, concise, and embraced the 
law applicable to the case ; it directed the mind of the jury to 
the law, which had reference only to the facts in ev idence ;.it 
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. : ' Pik :, ; 
was quite as favorable to the accused as the evi 


ence cel anded, 
or the law permitted. We find no error in the charge. The 


a ae ae aii , Sa ee aioe 
refusal ot the court to e@ive the instruction asked tor cefendant, 


was, under the facts of the case and the law, a proper exercise 


of discretion. The evidence, uncontradicted, shows that while 
appellant’s co-defendant atid associate, Wheeler, was “jostling 
“against him,”’. Walsh, and impeding his exit from the crowd 
at the theater, appellant forced his hand into Walsh’s pocket, 


took the pocket-book into his hand, and drew it half way out of 
the pocket; when the owner feeling the movement, turned sud- 
denly around, and, with an angrv exclamation, disconecerted the 

ao at : — tat Seats 
accused, who then made his escape. The witness stating fur- 


ther, that he resisted defendant's going away with the book, as 


(well) as he could, on finding him withdrawit. The accused 
> ee cad a2 om mes Can Nese ~— ] WS. 
was indicted under Article 762 of the Criminal Code.- Article 


Ist. A theft from the person. 2d. The commission of the 
theft without the knowledge of the person from whom the 


or han _ * oli ndtonte 4a nat ta ollaw i 
property 1s Taken, or So SUaddeNLIV as NOT TO alLiOW TIME 
i ° 


resistance before the property is carried away ; and, 35d. “ It is 


} } 7 7 ’ 2. 9 . 

*“ only necessary that the property stolen should have gone into 

“tha : Se lt Bie Seok 2s 1 not be carried ay on andar 
tHe Possess! m oft the thiet, it need not be carried awav 1n ordel 


“to complete the offense.” In the present case it was taken 
‘ 4 


from the person, srom the place where the owner had deposited 


1 


, 7 
lf Knowied 


, , . . 
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The object of the framers of the Code in prescribing the 
same punishment for theft from the person and theft from a 
house, was evidently to give to the property on the person the 
same degree of protection as is given to property in a house ; 
in the last case it is not necessary to show a removal of the 
property charged to ‘have been taken from the house, the 
reason of the rule is quite as strong when applied to property 
on the person, and the Code has removed doubt on this subject 
by declaring the offense complete when the property charged 
to have been stolen is taken into the possession of the person 
charged with the theft. That the offense is complete when 
the property is taken into possession was so held in a case de- 
cided during the late session at Tyler, where a party attempted 
to steal money during the night from the clothing of a com- 
panion with whom he was traveling. 

The evidence sustains the verdict, and there was no error in 
overruling the motion for a new trial. 


Affirmed. 





Sam Brits v. Tue Srare. 


[NOPERATE STATUTE. The act of May 28, 1864, 2400 Paschal’s Digest, 
being passed to meet a condition of things public and private which no 
longer exist, is inoperative, and as it embraced more than one object, 
was unconstitutional.* 


Apprat from Lamar. Tried below before the Hon. John 
©. Easton. 


The errors committed in this cause by the county attorney 
and magistrate are noticed inthe Opinion. The appeal té the 

* This act was passed to protect the citizen’s property from arbitrary im- 
pressment during the Confederate struggle, and illustrated the determina- 
tion of the political department of the State to subordinate the military to 
the civil power, during the darkest period of the war. 
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District Court was dismissed, and a writ of procedendo 
awarded “to the justice to execute the judgment heretofore 
“rendered by him.” Thereupon the defendant moved for a re- 
hearing and an arrest of judgment, and in the latter motion 
called the attention of the District Judge to the want of power 
in the justice of the peace to try the cause, and asked to be 
discharged, which motions were overruled and defendant ap- 


pealed. 
Attorney-General, for the State. 


Devine, J. The dismissal of a cause for want of jurisdic 
tion would usually require a statement of that fact, and nothing 
more. 

When, however, as in the present case, a citizen has been 
arrested, tried, convicted, and fined, in direct violation of the 
plainest requirements, or prohibitions of the Criminal Code, 
and the statute under which the county attorney and the jus- 
tice of the peace acted, it is proper and necessary to notice 
these facts. The record of this case is a chapter of errors and 
omissions from the commencement to the close. 

The county attorney of Lamar county filed an information 
with a justice of the peace, charging appellant with taking, 
without lawful authority, about six dollars’ worth of hay from 
B. Shiver, “ without his consent, and by force and without 
“lawful authority.” 

The Criminal Code declares every offense a felony which is 
punishable by imprisonment in the penitentiary, either abso- 
lutely, or in the alternative. (Paschal’s Digest, Article 1658.) 

The Act of May 28th, 1864, under which the appellant was 
prosecuted, punished the offense with fine or imprisonment in 
the county jail, or confinement in the penitentiary. (See 
Paschal’s Digest, Article 2400.) 

The accused was arrested and tried on. an information filed 
against him for an offense known to the Code as a felony, the 
Code ‘providing proceedings by indictment only, in cases of 
felony. (Paschal’s Digest, Article 2859.) 
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The cause was tried before the justice of the peace whose 
jurisdiction was limited to “ offenses of a less grade than 
“felony,” and tried by a jury of s¢# men, when the law author- 
izing the justice to try cases expressly declared that all persons 
prosecuted under the act “shall be entitled to a jury of twelve 
“men, as prescribed by law in such cases.” (See General 
Laws, 1873, Chap. 64, Sections 2 and 5.) 

The record omits any statement of the jury who tried the 
case being sworn; there is nothing in the record to show any 
action by the justice on this question, the transcript states sim- 
ply: “Came a jury of six men (naming them) who, after hear- 
“ing the evidence, returned into court the following verdict.” 

The law under which this charge was made has been de- 
clared, during the present term,* as inoperative, being passed to 
meet a condition of things, public and private, which no longer 
exists, and as being open to the constitutional prohibition of 
embracing more than one object. (Article 12, Section 17.) 

The appellant having failed to enter into a recognizance as 
required by law, the appeal is dismissed. 

Dismissed. 


Note.—The foregoing opinion was delivered at the Tyler Session of 
1874. . 





James E. Downes v. A. T. Monroe. 


INJUNCTION BOND. When an injunction bond is not sufficient in 
amount, the court may permit the execution of a new one ; but a judg- 
ment perpetuating an injunction on a condition expressed in the judg- 
ment, that a sufficient bond should be thereafter executed, was error. 


Apprat from Houston. Tried below before the Hon. L. W. 


Cooper. 


Suit instituted by Monroe to restrain by injunction James 





*Shadlee v. The State, appeal from Parker. 
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E. Downes, as marshal of the town of Crockett, from the collec. 
tion of a capitation tax, levied by the corporate authorities of the 
town for the purpose of maintaining and repairing the public 
streets. The court overruled a motion to di$solve the injunc- 
tion which had issued. At a latter day in the term, it was 
ascertained that the injunction bond was instifficient in amount, 
and theretipon another judgment was rendered, making. the 
injunction perpetual on the plaintiff giving a new bond, sufli- 
cient in amount, in twenty days. 


Nunn & Williams, for appellant. 
No counsel marked for appellee. 


Reeves, J. The petition in this case fails to present a state- 
ment of the cause of action, with such allegations pertinent to 
the cause as would be necessary to sustain the plaintiffs suit. 
It is alleged in the petition that Downes, the defendant in the 
court below, claiming to be the marshal of the town of Crock- 
_ ett, is exacting and attempting to collect from the plaintiff a 
tax amounting to five dollars, as a capitation tax for road pur- 
poses, while the plaintiff is paying an ad valorem tax to the 
county for road purposes, and alleged by plaintiff to be in vio- 
lation of the Constitution and laws of the State. 

Fraud is charged in general terms, without showing in what 
the fraud consisted. 

It appears, from an entry made on the ninth day of the term, 
that the injunction was made perpetual, restraining the collec- 
tion of the tax, after having overruled the defendant’s excep- 
tion. Afterwards, on the twenty-ninth day of the term, the 
injunction was made perpetual, provided the plaintiff should 
give bond in the sum of one hundred dollars within twenty 
days from the date of the order. 

The first injunction bond being insufficient in amount, there 
would have been no error in sustaining the exceptions to the 
bond and permitting the plaintiff to give a new one, as the 
defect was in the amount of the bond, if he desired to do so, 
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before proceeding further with the cause; but the court over- 
ruled the exceptions, and perpetuated the injunction on the 
condition of the plaintiff’s executing another bond within the 
time required by the order. This action of the court was 
erroneous, 

The new bond was given, but it did not comply with the 
requirements of the statute ; its conditions are made to depend 
upon the decision of the Supreme Court in dissolving the in- 
junction, and it cannot be regarded as the proper bond under 
the statute, if it had been sufficient otherwise, and to sustain 
the proceedings, it would be in effect to give the plaintiff the 
benefit of the injunction without bond. 

The allegations of the petition are insufficient to entitle the 
plaintiff to the relief prayed for in his petition, and to that 
extent the defendant’s exceptions should have been sustained. 

Without intimating any opinion on the other questions dis- 
cussed in the brief for appellant, the judgment of the District 
Court is reversed and the cause dismissed. 

Reversed and dismissed. 





Mack Mriiuer v. Tue Strate. 


HABEAS CORPUS, PRACTICE. On appeal in Habeas Corpus cases, the record 
should contain testimony as to the pecuniary circumstances of the ac- 
cused, so as to enable the court to act advisedly in fixing the amount of 
bail, if granted. 


Arprat from Lamar. Order refusing bail made by Hon. 
J. C. Easton. 


The testimony is voluminous, and its insertion would be 
necessary to. show the grounds of the action of the court in 
admitting to bail, if attempted to be given. 


Moore, J. If it can be said that it is certainly shown by 
the evidence in the present record, that the homicide for which 
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Miller and Province are indicted, was committed by either one 
of them, it unquestionably cannot be maintained that the 
proof is evident that the appellant Miller is guilty of a capi- 
tal offense. And therefore it must be held that he is bailable 
upon sufficient sureties. 

It is not usual in cases of this character to comment upon 
the facts for the purpose of vindicating the correctness of the 
conclusions reached by the court in granting or refusing bail, 
lest their discussion might in some degree tend to an improper 
influence in their ultimate determination by the jury on the 
final trial in the court below. We do not intend doing so in 
this case, and would not have done more than announce our 
conclusion, but for the necessity of calling attention to a mat- 
ter of embarrassment, which is of such frequent occurrence 
with us in cases of this character. 

When bail has been refused by the court below, if in our 
opinion it should be granted, it becomes our duty to fix its 
amount. But when, as is the case in most records of this kind 
which come before us, there is nothing to inform us as to the 
capacity and ability of the applicant or his friends to give bail, 
we are evidently without a guide by which to determine its 
proper amount, and may, in reference to the particular case 
under consideration, fix it at an amount altogether inadequate 
to secure the presence of the accused to answer the charge 
against him; or, on the other hand, in effect refuse bail, by 
fixing it at a sum manifestly beyond the applicant’s ability to 
give it. To avoid results of this kind, the record should fur- 
nish us with such information as an examining court would 
require before fixing the amount, if bail is granted. 

The only thing we find in this case, to which we can pos- 
sibly look, by way of suggestion, as to the amount of bail, is 
the amount fixed for the bail of the other defendant in the 
indictment, and of which, as he does not join in the appeal, 
there seems to have been no complaint. And we have, there- 
fore, for want of any better guide upon the subject, determined 
to allow the appellant bail in a like sum. 
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For the error in the court in refusing to admit appellant to 
bail upon sufficient sureties, the judgment is reversed. And it 
is ordered that he be admitted to bail in the sum of seven 
thousand five hundred dollars, ete. 





H. A. L. Kuemrcxe v. W. H. Woopwarp. 


is 


JURISDICTION—PROBATE Court. Under the Probate Act of'1848, the 
jurisdiction of the Probate Court was not dependent on the aver- 
ment in the petition for administration of facts, showing its necessity ; 
nor will the absence of any evidence of the presentation or approval or 
existence of such claims against the estate, require such administration 
to be held void ; nor is it necessary to the validity of an administration 
that the reason or necessity for administration appear of record. 

LIMITATION. A suit was brought in 1874 by parties between thirty- 
eight and forty years of age, against a purchaser at administrator’s 


ad 


sale, made twenty years before, of their father’s estate, who had died 
in 1851. Plaintiffs also alleging want of notice of such administration 
and sale until the year suit was instituted. Held, that the plaintiffs’ 
cause of action was barred in two years after their majority, and so 
that the action was barred. 

8. BILL OF REVIEW—LIMITATION. Such suit brought by heirs to set aside 
an administration sale of property sold by their father’s administrator 
on the ground of fraud, is in substance a bill of review, and barred in 
two years, and in case of minors two years after their majority. 

4. Quere: Can an attorney of an administrator purchasing at his sale be an 
innocent purchaser, when such sale is attacked for irregularities. 


Apprat from Calhoun. Tried below before the Hon. T. CG. 


Barden. 
Walter Merriman, for appellants. 


Goutp, J. Appellants, as heirs at law of their deceased 
father, August Kleinecke, brought this suit, in August, 1854, 
against Woodward, as the purchaser at an administration sale, 
made by Henry Wilson, administrator of their father’s estate, 
of a German emigration 640 acre land certificate, claiming 
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that the administration and sale were void. The averments 
of the petition are: that Wilson’s application for letters, which 
was filed by defendant or his attorney, showed no reason for 
administration ; that as a matter of fact no claims against the 
estate were allowed or approved, or known to exist ; and from 
these facts is inferred the nullity of the administration and of 
all proceedings thereunder. It was further averred that the 
petition of the administrator for the sale of the land certificate 
was not accompanied by any statement in writing of the es- 
timated expenses of administration or of the claims against the 
estate, was not verified by affidavit, and that the only reason 
given therein for the sale was that the certificate constituted 
the only effects of the estate; that it was worthless unless 
patented ; and that the estate had no other means of paying 
the fees for patenting or the expenses of administration. 
Combination between defendant and Wilson, and that defend- 
ant caused said sale and administration for the purpose of pro- 
curing title to said certificate for a nominal price, were also 
alleged as a ground for having the sale annulled, in order that 
the claim on the plaintiffs title to the land, patented in the 
name of the heirs of August Kleinecke, might be revoked. 

The defendant, besides a general denial and limitation, 
plead that the action was in the nature of a Bill of Re- 
view, and was not commenced within two years from the date 
of the proceedings. 

By an amendment, plaintiffs set up their minority at the 
time of sale, alleging their respective ages to be thirty-eight 
and forty at the date of the amendment, and stating that 
they knew nothing of the existence of the certificate or of the 
patent until 1874. 

Exceptions to defendant’s plea of limitation were sustained, 
and a jury being waived and the cause submitted to the court, the 
evidence was heard and judgment rendered in favor of defendant. 

The evidence shows the facts as to the contents of the peti- 
tion for letters and sale to be as stated by plaintiffs; that the 
certificate was appraised at one hundred dollars; was sold 
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for cash and bought by defendant for twenty-five dollars. 
This twenty-five dollars was absorbed in the expenses of ad- 
ministration. No claims of any kind appear to have been 
presented against the estate, and after the approval of the 
sale, which was had at the July term, 1854, no further pro- 
ceedings appear to have been had. 

On the other hand it was proved that the administrator, 
Wilson, who died in 1867, was the brother-in-law of plaintiffs, 
and stood high as a man of honesty and integrity. The clerk 
of the court at the time of the sale testified that the sale was 
made after due notice and with perfect fairness, and that cer- 
tificates of the land were then worth twenty or twenty-five 
dollars. The defendant on the stand denied all collusion be- 
tween himself and the administrator for the sale of the certifi- 
eate, and stated that he purchased it at public sale in perfect 
good faith and gave its full value. It appeared also that An- 
gust Kleinecke died in 1851. 

The administration was had under the Probate Law of 1848, 
and to that Jaw and the decisions made under it, and similar 
laws, must we look for the authority of the court to grant let- 
ters. By the second section of that act, applications for letters 
of administration are required to be in writing; but nothing 
is said of its being essential that the application should“ state 
the fact of the existence of claims against the estate, or other 


fact showing the necessity of administration. Appellant cites: 


no authority in support of his position that the jurisdiction of 
the Probate Court was dependent on the averment in the ap- 
plication of facts showing the necessity of administration, and 
the court held such to be the law. Nor can we say that the 
chance of any evidence of the presentation or approval or ex- 
istence of claims against the estate justifies us in holding that 
the court had no jurisdiction to grant letters. The authority 
of the court is not made by the statute dependent upon 
the existence of debts. The case of Blair v. Cisneros, 10 
Texas, 46, is cited by appellant. But the great lapse of 
time, sixteen years, after the death of the intestate, appears 
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to have weighed heavily with the court in deciding the case. 
The case of Withers v. Patterson, 27 Texas, 491, is also referred 
to. In that case there had been two precedent administrations 
of the same estate, and it was held that the estate had been fully 
administered before the third administrator was appointed. 
We are referred to no case decided by this court, to the effect 
that an original grant of letters of administration is void, 
because the reason or necessity for the administration does not 
appear on the face of the proceedings. The death of a party 
gives the court jurisdiction over the estate, and presumptions 
must be made in support of the action of the court. (Giddings 
v. Steele, 28 Texas, 742; Alexander v. Maverick, 18 Texas, 
194; Hudson v. Jurnigon, 39 Texas, 585.) 

The assignment, based on the position that the order of sale 
is void because the petition was not sworn to or accompanied by 
a statement of expenses and claims, is equally untenable. 
These requirements of the Act of 1848 must be. held to be 
directory. In Alexander v. Maverick, 18 Texas, Justice Wheeler 
says that if the absence of a petition in writing appeared affirm- 
atively from the record, it would not defeat the jurisdiction to 
order a sale. Inthe same case the same learned judge remarks 
of Finch yv. Edmondson, cited by appellant in support of this 
assignment of error, that it was decided on the particular pro- 


5 


i 
visions of the Act of 1846, and the sale was adjudged void on 
account of fraud, which is always a sufficient ground for setting 
aside sales. 

And this brings us to the question of the alleged collusion or 
fraud. The record certainly fails to disclose any good reason 
for the administration, which appears to have resulted simply 
in the sacrifice of the certificate without any benefit to any one 
interested in the estate. The purchaser was the attorney for 
the administrator, and would, perhaps, be unable, if not himself 
involved in the alleged fraud, to claim that protection which 
the law would give an innocent purchaser. But, aside from the 
fact that the judgment given by the court amounts to a finding 
of the issue of fraud in favor of defendant, and that this find 
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ing, like the verdict of a jury, will not be lightly set aside, it is 
believed to be too late, after the lapse of twenty years, being 
sixteen or seventeen years since the youngest of the plaintiffs 
became of age, to institute an inquiry into the fraud alleged. 
That the plaintiffs were, in fact, ignorant of the administration 
and of the existence of the certificate until a recent date, does 
not relieve them from the notice which the law attaches to them 
and all others. It is not pretended that any fraudulent means 
were resorted to to keep them in ignorance. The record shows 
that the usual notice of application for letters was given, and 
the usual record of the proceedings made. The law gave them 
two years after they became of age to institute proceedings like 
this (see Hart’s Digest, Article 1230; and Paschal’s Digest, 
Article 4616) in the nature of a billof review. This defense 
was set up by plea, and though erroneously ruled out on excep- 
tion, we think the defendant entitled to its benefit. After so 
great a lapse of time, it is too late, without some valid excuse 
for the delay, to inquire into the question of whether the 
administration and sale were invalid by reason of fraud. 
The judgment is affirmed. 


Affirmed. 





Jerr. Buster v. THe Strate. 


1. VerpricT. It is the duty of the jury (1) To speak the truth between the 
State and the defendant by their verdict of ‘‘ guilty” or ‘‘ not guilty” 
of any one of the offenses of which he may be convicted under the 
indictment. (2) If they find defendant guilty of any offense included 
within the different degrees charged by the indictment, to assess the 
punishment. 

2. VERDICT IN MURDER VASES. A verdict, * We, the jury, find the defend- 
‘ant guilty, as charged in the indictment, and assess his punishment to 
‘* be hung by the neck until dead,” is insufficient to support a judg- 
ment, 


AppraL from Lamar. Tried below before Hon. J. C. 
Taston. 
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Johnson & Miner, for appellant. 
N. G. Kittrell, for State. 


Moore, J. The court was not required, by the facts of this 
vase, to instruct the jury on the law applicable to homicide 
below the grade of murder. The charge given by the court, as 
it seems to us upon a general consideration of it, presented the 
distinction between murder in the first and murder in the sec- 
ond degree correctly, and with such reasonable clearness and 
applicability to the evidence as the necessities of the case 
required. But as it is unnecessary to do so, we do not propose 
giving the charge such full and thorough examination as would 
enable us to say whether it is critically and precisely accurate in 
every particular. Indeed, it may be, and probably is, in some 
of its clauses, if not to some extent slightly inaccurate, too loose 
and indefinite in its phraseology to be commended as a model 
for a charge in cases of so grave a character as the present. 

The indictment charges that the act from which death ensued 
was done by the parties indicted, “ feloniously, willfully, and of 
“ their express malice aforethought.” The verdict of the jury 
is in the following words: “ We, the jury, find the defendant 
“ ouilty as charged in the indictment, and assess his punish. 
“ ment to be hung by the neck until dead.” 

It is insisted that this verdict will not warrant a judgment. 

In the case of Holland v. The State (88 Texas, 474), the 
court has unquestionably decided that it will. The indictment 
in that case charged the defendant “ with deliberate and pre- 
“ meditated murder.” And the courtsay: “ The verdict of 
“the jury, as was said by Justice Roberts, in Slaughter v. The 
“State, 24 Texas, 410, is a literal compliance with Article 626 
“Criminal Procedure (Paschal’s Digest, Article 3090). The ap- 
“pellant was charged with murder in the first degree, and the 
“jury found him ‘ guilty,’ and assessed the punishment pre- 
scribed for that offense. There can be no doubt or ambiguity 
“in the verdict, and it is fully sufficient to support the judgment 
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“rendered. If,as in Slaughter v. The State, the jury had found 
“the defendant guilty in general terms, and then had assessed 
“the punishment for a lower degree of homicide, their verdict 


© 


‘would have been irregular and ambiguous, and in disregard 
“of Article 8095, Paschal’s Digest, but such was not the fact, 
“and we think the verdict sufficient under the statute and de- 
* cisions.” 

It will be observed, although the court says that the verdict 
is “sufficient under the statute and decisions,” only two arti- 
ticles of the Code of Criminal Procedure, and one decision are 
specifically referred to or mentioned ; while Article 609 of the 
Criminal Code, having much more direct reference to the ques- 
tion then before the court than the Articles of the Code of Pro- 
cedure cited in the case of Slaughter v. The State, is not advert- 
ed to, and the case of Isbell v. The State (31 Texas, 139), which 
seems to be in direct conflict with this decision, is not no- 
ticed. 

An examination of the case of Slaughter v. The State will 
show, we think, that it does not support the decision in Holland 
v. The State, and that the court in the Jatter case misappre- 
hended its true spirit and import. 

Article 626, Code of Criminal Procedure reads: “ The ver- 
“ dict in every criminal action must be general; when there 
“are special pleas upon which the jury are to find, they must 
“say in their verdict that the matters alleged in such pleas are 
“ either true or untrue: When the plea is not guilty, they must 
“find that the defendant is either ‘ guilty,’ or not ‘ guilty,’ and, 
“in addition thereto, they shall assess the punishment in all 
“cases when the same is not absolutely fixed by law to some 
“particular penalty.” Now this article does nothing more 
than to require the jury to draw the conclusion as tothe guilt 
or innocence of the accused, and if guilty to assess, within the 
limits fixed by law, an adequate penalty, instead of merely find- 
ing the facts by special verdict, for the court to draw therefrom 
the legal conclusion. It certainly does not intimate that the 
jury have fullfilled the measure of their duty, if their verdict 
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in connection with the record will not clearly show the offense 
of which they found the defendant, by their general verdict, 
“ suilty ” or “not guilty.” For, says Article 630, “ When a 
“prosecution is for an offense consisting of different degrees, 
“the jury may find the defendant not guilty of the higher de- 
“gree (naming it), but guilty of any degree inferior to that 
“charged in the indictment.” And the succeeding article 
mentions the various offenses which include different degrees. 

As it will be remembered, these articles were in the Code 
of Criminal Procedure when it wasadopted in 1856. But by 
Act of February 12, 1858, it was further provided: “If the 
“jury shall find any person guilty of murder, they shall also 
“find by their verdict whether it is of the first or second de- 
“ree; and if any person shall plead guilty to an indictment 
“for murder, a jury shall be summoned to find of what degree 
“of murder he is guilty, and in either case if they shall find the 
“offense of murder to be of the second degree, they shall also 
“find the punishment.” 

The indictment against Slaughter charged him with murder 
in the usual forms, and the jury returned the following verdict : 

“ We, the jury, find the defendant guilty, and assess the pun- 
“ishment at confinement in the State penitentiary for the term 
“of twelve nonths.” And this verdict the court held insuff- 
cient to support a judgment under the articles of the Code of 
Criminal Procedure to which we have referred; no notice 
being taken of the Act of 1858, cited above, either because it 
was enacted subsequently to the trial of the case in the Dis- 
trict Court, or, as issmore probable, because it was unnecessary 
to do so, as it was insisted that, in effect, the jury found the 
defendant guilty of manslaughter. 

The duty of the jury with us, as says the code, is twofold. 

First. To speak the truth between the State and the defend- 
ant by their verdict of “ guilty,” or “not guilty” of any one of 
the offenses of which he may be convicted, under the indict- 
ment. 
Second. If they find defendant guilty of any offense included 
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within the different degrees charged by the indictment, to as- 
sess the punishment if the same is not absolutely fixed by law. 
It must clearly appear from the verdict, not only that there is 
no conflict in the finding of the jury on the issue of the guilt 
and the assessment of the penalty, but their determination in 
the one must be in harmony with, and supported by that in 
the other. To support the judgment, the court must be able 
to see from the verdict of “guilty,” returned by the jury, that 
it authorizes and requires the assessment of a penalty aftixed 
by law, or that the penalty assessed by the jury is warranted 
by law. And also that the jury are not mistaken in the char- 
acter or degree of the offense of which they have, in fact, found 
the defendant guilty, and imposed a penalty not affixed to it by 
law. How ean the court know this, unless the verdict finds 
the offense, or its degree, as well as the penalty? It is but 
arguing in a circle to say that the jury have found the defend- 
ant guilty of murder in the first degree because they have 
fixed the penalty of death; and that they were warranted in 
assessing the punishment of death because they have found 
him guilty of murder in that degree. The only hypothesis 
upon which, with the least degree of plausibility, we can look 
to the penalty assessed by the jury, to determine the degree of 
guilt found by the verdict of “guilty ” is, that the jury could 
not have mistaken the law through ignorance or wantonness, and 
could not have been deceived or misled through prejudice 
or passion. 

It is intimated, however, in the case of Holland v. The State, 
that the general verdict of “ guilty ” returned in that case was 
sufficient to warrant the judgment, because the defendant was 
charged by the indictment with murder in the first degree. 
The verdict, it is said, finds the defendant guilty as charged, 
and as he is expressly charged with murder in the first degree, 
the verdict must be held to find him thus guilty. To this it is 
sutticient to answer, that indictments in the usual form charge 
murder in the first degree as well as in the second. The court 
cannot therefore say, from a verdict of “ guilty, as charged 
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“in the indictment,” that guilt of murder in the first degree is 
legally imputed and ascertained, any more than that in the 
second. The question is resolved back into the simple propo- 
sition, whether or not the court can adjudge a penalty unless it 
can legally determine from the verdict, that the defendant has 
been convicted of an offense to which such penalty is affixed by 
law. The authority given the jury by the Constitution to miti- 
gate the penalty in capital offenses to imprisonment in the peni- 
tentiary for life, in no way affects the matter. 

Unless the defendant is found guilty of murder in the first 
degree, the court, as we have said, cannot say that they have 
not assessed a penalty not warranted. To guard against the 
possibility of such a result, and to prevent the commutation by 
juries of the penalties fixed by law, had, no doubt, great force 
in inducing the Legislature to require juries to find the degree 
of the offense in their verdicts, as well as to assess the penalty 
in those cases in which this duty is confided to them. But 
whatever may have been the motive for its enactment, thus it 
is plainly written in the Code, and until altered or repealed, it 
is evidently the duty of the court to observe and enforce it. 

For want of a sufficient verdict to warrant the judgment, 
it is reversed, and the cause remanded. 

Reversed and remanded. 





R. A. & E. A. Grant v. J. E. Wurrriesey. 


= 


. JUDGMENT. When a debt is incurred for the protection of the separate 
property of the wife, to secure which a note is executed voluntarily by 
the wife jointly with her husband, judgment may be rendered on the 
note directing execution to be levied on the community property, or on 
her separate property, at the option of the plaintiff. 

2. Practice. Though a demurrer on which no action is invoked is in gen- 

eral considered as waived, and a defective plea is cured by verdict, yet 
when a petition is fatally defective, and fails to state a cause of action, 
the fact that defendant did not rely on his demurrer will not prevent 
him from availing himself of such defect on appeal or writ of error. 
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AppraL from Harris. 


Suit by Whittlesey v. R. A. & E. A. Grant, on a promissory 
note. The petition failed to allege that ‘the note was due, or 
that defendant ever became liable or promised to pay it, or 
that the note was not paid. The petition alleged that the note 
was executed for services rendered by attorneys in defending 
the separate property of the wife in a suit against her. Judg- 
ment for plaintiff, authorizing a levy of execution on the sep- 
arate property of the wife, or the community property, at the 
election of the plaintiff. 


Winch & Shaffer, for appellant. 
Crank & Webb, for appellee. 


Devine, J. The plaintiffs in error assign, as grounds for a 
reversal of the judgment, the overruling the demurrer of Grant 
and wite to the petition of Whittlesey, who was plaintiff in the 
court below, and to the error in the judgment which author- 
ized the plaintiff, Whittlesey, to have execution levied, at his 
option, on the community property of defendants, or on the 
separate property of the wife. There was no error in author- 
izing the plaintiff to have execution levied as stated. On the 
trial, it was shown to the satisfaction of the judge (a jury being 
waived), that the debt was incurred for the protection of the 
separate property of the wife, and the note freely executed by 
herself and husband. The entry in the judgment complained 
of was authorized by Article 4644, Paschal’s Digest: “ When 
“judgment is rendered against the wife for necessaries fur- 
“nished her, or services rendered for the protection of her 
“separate estate.” 

The error assigned by reason of the overruling demurrer to 
plaintiff's petition is met by the appellee’s argument, that a 
demurrer not acted on is considered waived, and that a verdict 
cures defects in pleading—both positions are undoubtedly cor- 
rect to a certain extent; they do not apply, however, in the 
21 
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present case. A verdict cannot cure or supply the failure in a 
petition to state a cause of action; and omission to act, or rely 
on a demurrer to a petition fatally defective, will not prevent 
a party from availing himself of such defect, on appeal, or writ 
of error to this court. (Iolman e¢ al. v. Criswell, 13 Texas, 
38; Brackett v. Devine, 25 Texas, Sup. 194.) 

In this case plaintiff alleged the execution of the note by 
defendants, his ownership of the same, with a prayer for cita- 
tion, and for “judgment against them for the principal and 
“interest due upon said note ;” from this it might be inferred 
that the whole ora portion of the debt remained unpaid, as 
was said in the case cited from 25 Texas: “ The plaintiff has 
“failed to state a cause of action, in that he does not avera 
“ breach of the contract sued on,” he does not aver that defend- 
ants failed or refused to pay the note, and such failure must 
he averred to support the judgment. 

The petition being wanting in such averments, is wholly in- 
sufficient to support the judgment, which must be reversed, 
and the cause remanded, when plaintiff can amend his petition. 

Reversed and remanded. 





GILBERT STEPHENSON AND OTHERS Vv. WitirAmM McF apprin. 


1. Parties. Ina suit on an executor’s bond, where one of the principals 
and one of the sureties are dead, the principal surviving cannot object 
to the non-joinder of the legal representatives of the deceased executor, 
or of the deceased surety. 

2 CONFEDERATE MONEY—ConstTrRUCTION oF WiLL. When, by a will 
made in 1862, a bequest was made of five hundred dollars, and suit was 
brought for the legacy against the executor, it was not error to refuse 
evidence offered by the executor, in defense, to show that the bequest 
was intended to be paid in Confederate currency, or that it was to be 
discharged by a Louisiana bank bill of that denomination. 

B. RESPONSIBILITY OF EXECUTOR TO PAY LEGACY. Where the assets were 
sufficient, it is no defense to a suit for money bequeathed, against the 
executor, that the estate has been partitioned among the heirs, or other 


legatees. 
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4. Partition. A petition signed and sworn to by three commissioners, 
and filed in the Probate Court, there being no evidence of a petition for 
partition, or of action thereon by the Probate Court, cannot be relied 
on as an adjudication settling the estate and releasing the executor and 
his sureties upon the executor’s bond. 

mh, TRUSTEE. An executor with power to administer without control of the 
Probate Court is a trustee for those entitled to take under the will, and 
before turning the estate over to the heirs, he had the right to insist 
upon bond and security to protect himself against liability for an un- 
paid legacy. 


Aprrat from Jefferson. Tried below before the Hon. H. 


C. Pedigo. 


William M. McFaddin sued Gilbert Stephenson and A. J. 
Lewis to recover one hundred and twenty-five dollars, being 
one-fourth part of a legacy of five hundred dollars left by Nancy 
Hutchinson to certain persons, to which one-fourth plaintift 
was entitled by purchase of one of the legatees. 

It appeared that Nancy Hutchinson died January 4th, 1863, 
and that her will was admitted to probate January 26th, 1863. 
The will is as follows : 


“ State of Texas, }) In the name of God, Amen. I, 
“County of Jefferson. ! Nancy Hutchinson, of the State of 
“ Texas and County of Jefferson, being of sound mind and dis- 
“ posing memory, at the time of making this my last will and 
“testament, and at the same time mindful that it is appointed 
“to all to die, and desiring, before my death, to make a dispo- 
“sition of the property with which God has blessed me, do 
“make and publish this as my last will and testament, hereby 
‘revoking all wills heretofore by me made. 

“Ttem Ist. I direct that all my just debts be paid as soon 
‘as the same can be conveniently done after my death, by my 
‘executors, 

“Item 2d. I give and devise to my son, Andrew J. Tevis, 
‘my negro man, Abe. 

“Item 3d. I give and devise to my granddaughter, Eliza- 











324 STEPHENSON v. McFappin. [Term of 





Statement of the case. 





“beth Tevis, daughter of Noah Tevis, deceased, my negro 
“ girl, Betsy. 

“Ttem 4th. I give and devise to my daughter, Polly Ste 
“ phenson, my mare and buggy, also my feather bed, and the 
“ bedding belonging to the same, also my tin safe. 

“Item 5th. I give and bequeath to the heirs of W. B. Tevis 
and R. J. Tevis the sum of five hundred dollars, to be divided 
equally between them, which sum is to be paid to the guard- 
ian of the heirs of R. J. Tevis and W. B. Tevis, by my execu- 
tors within six months after my death, and sooner if practi- 
“ cable. 

“Item 6th. It is my will and wish that the remainder of my 
property, personal and real, be so divided as to give to my 
son, J. W. Tevis, and my danghter, Polly Stephenson, an 
amount equal in value to the negroes bequeathed in item 2d 
and 3d of this will, counting as a part of her portion the prop- 
erty bequeathed in item 4th of this will to Polly Stephenson, 
and property that may remain after all my said children, A. 
J. Tevis, Geo. W. Tevis, Polly Stephenson and the daugh- 
ter of Noah Tevis, deceased, have received equal ,shares, 
should any remain shall again be divided equally between 
“ A. J. Tevis, G. W. Tevis, Polly Stephenson and the daugh- 
ter of Noah Tevis, to wit, Elizabeth Tevis. 

“Item 7th. It is my will, further, that the bequests in items 
2d, 3d, and 5th of this will remain unchanged, and to be in no 
wise affected by the division and distribution of the remain- 
der of my estate, as herein provided. 

“ Ttem 8th. I hereby constitute, make, and appoint Joseph 
Hebert and Gilbert Stephenson executors of this my last will 
and testament. 

“ Item 9th. It is my further will that no action be had in 
* Jaw on this my last will and testament, than the probating of 
“ the same, and the rendering of an inventory of my estate.” 

By a codicil it was stated that by “Polly” was meant 
“ Mary” Stephenson, the wife of Gilbert Stephenson. 

Both executors qualified and gave bond in the sum of twen- 
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ty thousand dollars, with G. W. Tevis, A. J. Tevis and David 
Browell, sureties. They also returned an inventory of the 
estate, which was appraised at thirteen thousand four hundred 
and thirty-six dollars and four cents. 

It seems that Hebert did not participate further in the ad- 
ministration of the trust, and that he died before suit was 
brought, as did also the other sureties not joined in the suit. 

The petition of McFaddin alleged ownership by purchase of 
the right of Mrs. Amanda McCulloch, who was entitled by 
the will to the sum claimed in the suit ; that Stephenson had 
failed to pay her legacy; that the estate had been partitioned, 
ete. 

In defense, Gilbert Hutchinson pleaded non-joinder of the 
legal representatives of Hebert and of the deceased sureties : 

Limitation : that the estate had been fully administered ; 
that at the date of the will Confederate bills were the cur- 
rency of the country and were meant in the bequest of fve 
hundred dollars; that the testatrix at the time of making her 
will had placed in the hands of her daughter, Mary Stephen- 
son, a Louisiana bank bill for the sum of five hundred dollars 
(describing the bill), which bill it was the intention of the tes- 
tatrix should be given to the guardian of the minor heirs of 
R J. Tevis and W. B. Tevis; that the clause in the will was 
intended to authorize that disposition of said bill, which was ot 
uncertain value, and defendant averred readiness to deliver tlie 
identical bill. 

On the trial, defendant, Stephenson, proposed to prove by 
his own testimony that at the death of the testatrix in Janu- 
ary, 1863, Confederate bills or notes were the currency in that 
part of the State; as also were bank-bills like that described 
in his answer ; that the testatrix, previous to and at the time of 
making her will, spoke of said bank-bill as “ five hundred dol 
“Jars,” and used said words in describing said bill; that 
before the making of the will, and about a week before her 
death, testatrix placed said bank-bill in the hands of her daugh- 
ter, the wife of witness, in trust, that she should have the same 
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delivered to the heirs of W. B. and R. J. Tevis as soon as prae- 
ticable thereafter ; that said bill, which she called “five hun- 
“dred dollars,” she intended for said heirs as their portion of 
her estate; that said bill is the identical “five hundred dol- 
“ Jars”? named in item 5th in said will, and is the same bequeathed 
to said heirs and was so meant by testatrix; that it was by in- 
advertence of the “scribe who wrote said will” that the “ five 
“hundred dollars” named in said item 5th was not exactly 
and clearly described therein, so as toshow with certainty the 
testatrix’s bequest ; that he (Stephenson), for his wife, to whom 
the bill had been delivered, had ever since and now still has it 
ready to be delivered to said heirs or those claiming under 
them, that said bill was on the trial ready to be surrendered to 
the owners of said bequest. 

All of which testimony was excluded. He was permitted to 
testify that no money came to his hands as executor save in 
Confederate money, used in expenses of last sickness, and except 
the “five hundred dollars ” described in his answer, which had 
been delivered to his wife by testatrix about a week before her 
death, with directions to deliver the same to the heirs of W. 
B. and R. J. Tevis; that said bill is the identical bill now of- 
fered in court, and that witness had always been ready &c. 

The other facts, so far as material, appear in the opinion. 

The court charged the jury as follows : 

“ This is a suit brought for the recovery of one hundred and 
“ twenty-five dollars, alleged to be due to plaintiff as assignee 
“and owner of the one-fourth interest in a beyuest of five 
“ hundred dollars made by Nancy Hutchinson to the heirs of 
“'W. B. and R. J. Tevis, to be divided equally among said 
“heirs. In order to entitle plaintiff to recover it must appear 
“that there were in existence at or before the institution of 
“this suit, heirs not exceeding four in number of said W. B. 
“and R. J. Tevis, and that plaintiff is the assignee of the 
“interest of at least one of such heirs in the bequest of five 
“hundred dollars, claimed to have been made to them by 
“ Nancy Hutchinson. 
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“ If the jury believe from the evidence that the facts stated 
above are true, and further believe that Gilbert Stephenson 
* was one of the executors of the said will, and that he and the 
said A. J. Tevis as his surety made the bond described in the 
petition, and other property, either personal or real, exclusive 
“of that specifically bequeathed in items 2d, 3d, and 4th in 
said will, came to the possession of defendant Stephenson 
as executor, sufficient, after paying the debts of the estate, 
to have paid off and satisfied said bequest of five hundred 
‘ dollars, had the same been sold and the proceeds applied to 
that purpose; and if they further believe that Stephenson 
failed to appropriate said property or its proceeds to the pay 
ment of said bequest, and that the same still remains un 
“ paid, they will in that case find for the plaintiff. If the jury 
“ are not satisfied from the evidence that the facts above stated 
‘« are true, they will find for the defendants. 

“ The inventories and appraisement filed are evidence touch- 
ing the question of the nature, extent, and value of the 
estate. 

“The oral declarations made by the testatrix changing or 
modifying the provisions of said will, or the import and 
meaning of the words said, cannot be considered.” 


‘ 


wn 


‘ 
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Armstrong & Jackson and Burroughs & Allen, for appel- 
lants. 

Devine, J. The appellee, McFaddin, brought suit in the 
District Court of Jefferson county, on the 3d of July, 1873, 
on the bond of appellant, as surviving executor of Nancy 
Hutchinson’s estate, and joined the surviving security on the 
bond, A. J. Tevis, as a defendant. The suit being brought 
to recover one-fourth of the amount of a legacy of five hun- 
dred dollars, bequeathed by Nancy Hutchinson in her last will, 
to her four grandchildren ; plaintiff claiming to be the owner, 
by a purchase, of the amount sued for. Numerous defenses 
were set up by defendant Stephenson, and after various amend- 
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. 
ments, the cause being tried, the jury rendered a verdict for 
the amount claimed, with eight per cent. interest on the same, 
from the time of bringing the suit. 

The eighteen assignments of error, and the questions pre- 
sented in appellant’s bill of exceptions, are embraced in three 
general causes of complaint : 

First. The overruling defendant’s exceptions to plaintiff’s 
petition. The exception taken, that the representatives of the 
deceased executor Hebert, and the representatives of the two 
securities deceased, were not made defendants, and that the 
court erred in overruling this exception, does not appear from 
the record to be sustained, the only action shown to have been 
taken by Hebert was in returning, in connection with his co- 
executor Stephenson, an inventory and appraisement of the 
estate as directed in the will. The defendant Tevis makes no 
complaint that the representatives of the deceased securities 
were not made defendants, and the principal cannot complain 
that the representatives of the securities on his bond are not 
made defendants to answer for his liability. Whatever defects 
may have existed in plaintiff’s pleadings were caused by his 
amendments made after defendants had filed their exceptions, 
and the court did not err in overruling exceptions which, 
when acted on, had no vitality by reason of the plaintiff’s 
amendments. 

Second. The refusal of the court to permit defendant Ste- 
phenson to show that Confederate money and bank bills were the 
currency of the country at the date of the execution of the will, 
and that the Confederate currency was valueless, was not error. 
The testatrix left a large estate, more than ten thousand dol- 
lars’ worth, nearly all in town lots or other lands, rer-aining, 
after satisfying the bequests mentioned in her will. She evi- 
dently intended to leave her grandchildren something that 
had a value. and she left ample property under the absolute 
control of her executors to carry out her intention. The evi 
dence sought to be introduced was, under all the circumstances, 
wholly irrelevant, and was properly excluded. Neither was 
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there error in the refusal of the court to permit the defendant 
Stephenson to testify, that by the words, “ Five hundred dol- 
“lars” to be paid by her executors to the guardians of the 
minors, “ within six months after my death, and sooner if prac- 
* ticable,” was meant a Louisiana bank bill, deposited with de- 
fendant’s wife by the testatrix, and to be paid by her; and 
that the person or “scribe” who drew the will, did not cor- 
rectly understand, or state the wishes or intentions of the tes- 
tatrix. Itis neither necessary to refer to authorities, or present 
reasons, in support of the rule that parol evidence will not be 
admissible to contradict, add to, or explain the contents of a 
written will, if the words of the instument are clear and have 
a definite meaning. Apart, however, from this, the will itself 
shows that the evidence sought to be introduced could not have 
been in the mind of the testatrix. If the five hundred dollars 
were already in the hands of defendant’s wife, in a bank bill, 
ready to be paid over to the legatees, why direct in the will 
that her executors should pay it in six months, and sooner if 
practicable? This shows, what the inventory proves, that there 
was no such amount in ready money, or its equivalent, in any 
way belonging to her estate; it consisting chiefly of land, and 
that she looked to her executors to realize it out of her estate, 
by sale or otherwise. Again, in “item 6” of her will, after 
providing for an equal distribution of the property to her other 
children, as well as to those children who were to receive it 
under items 2, 3, and 4, she provides that the provision of five 
hundred dollars, mentioned in item 5 of her will, to be paid to 
the guardians of the grandchildren, shall “ remain unchanged 
“and be in no wise affected by the division and distribution 
“of the remainder of my estate as herein provided,” showing 
that she looked to her general estate for the payment of this 
legacy. 

In the charge of the court we see no error sufficient to 
wuthorize a reversal, the charge on the material question was 
enbstantially correct. The descendants in their amended an- 
swer asserted that partition of all the estate had been made, 
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and that the estate was closed before the bringing of this suit; 
the plaintiff amended his pleadings, withdrew any statement to 
the contrary, or asserted that the statements in the amended an- 
swer were true, and prayed, as formerly, fora judgment on 
the alleged breach of the bond ; a paper sworn to by three com- 
missioners and filed in the Probate Court, shows a partition of 
the estate which the commissioners in their repurt state was 
made by order of the Probate Court, but there is no proof in 
the record of a petition to the court for an order of partition ; 
neither is there an order of partition, or approval of the varti- 
tion made. The clerk of the court testifies that he made dili- 
gent search and could not find any citation or proof of notice 
to the heirs of the contemplated partition. The court there- 
fore did not disregard the judgment or orders of the Probate 
Court, as there is no evidence before us showing any such order 
or judgment. The defendant was a trustee under the will for 
the minors ; it provided that the court should not take any 
action relative to her estate, save the probate of the will and 
the filing of a bond by her executors, and the inventory and 
appraisement of her estate ; it was in the power of defendant 
to have saved himself harmless by requiring bond and security 
from those who received the estate, to indemnify him against the 
claimants of the legacy ; if he has failed to do so, he alone is to 
blame. The facts sustain the verdict, and the judgment is 
affirmed. 
Affirmed. 





R. P. Carr v. Frances Tucker anp Huspanp. 


1, INCREASE OF SEPARATE PROPERTY OF THE WIFE. The word increase in 
14th Section, Article 12 of the Constitution, was used in the sense given 
to the word by previous decisions of the courts, and, as defined, the tn- 
crease does not include the hire of separate personal property. 

2. MEASURE OF DAMAGES FOR DETENTION OF THE WIFE'S SEPARATE PROP- 
ZRTY. The wife on recovering by suit her personal property is entitled 
to damages for the hire of such property while held by the defendant. 
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8. Srr-orF. While the hire of the wife’s separate property is community 
property, yet the creditor of the husband, in a suit against him by the 
wife for her separate property, cannot offset his debt against the use and 
hire of her property while in his possession. (See 39 Texas, 98.) 


Arprat from Victoria. Tried below before the Hon. T. C. 
Barden, 


This was an action brought by Frances Tucker and her hus- 
band, J. W. Tucker, against Robert T. Carr, to recover two 
horses, a wagon, harness, etc., alleged to be the separate prop- 
erty of Frances Tucker. A writ of sequestration was sued 
out, and the defendant 


giving a replevy bond retained posses- 
sion of the property. 

Carr claimed the property by purchase from the husband, 
J. W. Tucker, or from his agent, Jones, alleging that the prop- 
erty was community property, or if the separate property of 
the wife, that she assented to and approved the sale. 

On the trial the jury found for the plaintiff, the aggregate 
value of the property as fixed by them being three hundred 
and twenty-three dollars ; the use of the property was assessed 
at two hundred and ten dollars and fifty cents, for all of which 
judgment was rendered for Mrs. Frances Tucker. 

It appeared that Jones, as agent of J. W. Tucker, had sold 
Carr the wagon and team, etc., for two hundred and fifty dol- 
lars, which sum Carr insisted, in pleading and evidence, he 
should be allowed to recoup against damages for the use of tie 
property while kept from the possession of the plaintiff, Fran- 
ces Tucker. 

The admission on the part of plaintiff of evidence of value 
of the use and hire of the property, and the refusal by the 
zourt to allow the debt of Carr to be set off against the hire, 
was assigned as error. 


Glass & Callender, for appellant. 


Philips, Lackey & Stayton, tor appellees. 








332 Carr vy. TUCKER. | [Term of 





Argument for appellee. 





In this case there are two questions presented for the con- 
sideration of the court: 

First. Was the hire of the horses sued for the separate 
property of the wife ? 

Second. Was the hire of the horses liable to the claim of 
the defendant Carr, as set up in his plea of reconvention ¢ 

The decision of the first question depends on the construc- 
tion of Article 12, Section 14, of the Constitution of 1869. 
Since the adoption of this Constitution, what is and what is 
not community property has not been decided by statute or by 
judicial decisions. The Act of March 13, 1848, and all the 
decisions made on this subject, were based on the Constitutions 
of 1845 and 1866. It may be conceded, therefore, that under 
these Constitutions, and that Act of the Legislature, the hire of 
the horses, as claimed in this case, was community property ; 
but a reference to these Constitutions, and a comparison of the 
language used in them with the language used in the Cunstitu- 
tion of 1869, will show at once that the Convention of 1869 
intended, and did enlarge the protection theretofore given tc 
married women in their rights of separate property. !n the 
two first of these, in 1845 and in 1866, the term “ increase ” 1s 
not used at all. We first find it in the law of March 13, 1848, 
and then it refers to “land and slaves” only, and the second 
section of the Act defines what shall be community property. 
(Paschal’s Digest, Articles 4641-2.) Now, the clause in the 
Constitution of 1869 reads as follows: “ The rights of married 
“women and their rights of property, real and personal, and 
“the increase of the same, shall be protected by law.” (Const., 
1869, Article 12, Section 14). 

Here the word “ increase ” is used for.the first time in any 
Oonstitution, and refers, not, as in the Act of 1848, to Jands and 
slaves only, but to all personal property, of whatever character 
or description it may be. 

The court will bear in mind, that the Act of 1848, which first 
uses the term “ increase,” restricts it to lands and slaves, and 
then in the second section of the Act defines what shall be econ- 
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sidered community and what is separate property, and that the 
Constitutions of 1845 and 1866, in which the term “ increase ” 
is not used, are the basis of all the decisions our Supreme Gourt 
has made on the question now presented for adjudication in 
this cause. With the difference, then, between the organic 
laws, under which these decisions were made, can they be in- 
voked, with any show of reason, to sustain the claim of the 
defendant Carr in his plea in reconvention? Do they sustain 
the claim set up, that the hire of the horses was community 
property? The leading cases on this subject are those of De 
Blane vw. Lynch, 23 Texas, p. 26, and Forbes ». Durham, 24 
Texas, 612. 

In the case of De Blane v. Lynch, Justice Bell discusses the 
meaning of the term “increase,” as used in the Act of 1848. 
He says: “It cannot be doubted that the word ‘ increase,’ as 
“applied to land or to the soil, means ‘ that which is produced 
“* by the cultivation of it’ * * * * But to adopt this use of the 
“word ‘ increase,’ as used in our statute, accordingly, would, 
* we think, be wholly inconsistent with the recognized prin- 
“ ciples of law upon which the system of community is based.” 
Proceeding further, he says: “ The principle which lies at the 
“foundation of the whole system of community property is, 
“*that whatever is acquired by the joint effort of the husband 
“*“and wife, shall be their common property.’ ” 

With regard to this opinion we have to remark, 

First. That the Constitution of 1869, in its terms, seems tc 


? incon- 


have changed the then “recognized principles of law’ 
sistent with the true meaning of the word “ increase.” 

Second. The framers of the Constitution of 1869 evidently 
intended torepeal such portions of the Act of 1848 as might be 
“inconsistent ” with the terms they used, and, by using the 
word “ increase ” in the organic law, put it out of the power of 
the Legislature and the courts to restrict the protection of the 
rights of married women, which it was their purpose to ex- 
tend. 

Third. The word “increase,” as used in the Constitution of 
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1869, was, no doubt, intended to repeal or do away with all 
decisions theretofore made on the subject of the increase of 
land, as well as to extend protection to personal property and 
its “increase.” 

Then, if this be so, the meaning of the word as given by 
Justice Bell, not being inconsistent with the present system 


under the new Constitution, but conforming thereto, may well 


be considered, as to land, “ that which grows out of it or that 
“which is produced by the cultivation of it;” and as to per- 
sonal property, “any profit, interest or revenue, that may arise 
* from its use.” That use is as much protected as the property 
itself. Both stand on the same ground. Indeed, the “ use,” in 
most personal property, constitutes its value. Take away the 
use, and, in many cases, you take away the right. In the 
absence of a law or contract to the contrary, the ownership car- 
ries with it the use or compensation for the use. This is the 
general rule. If the case at bar is an exception, it devolves on 
the appellant toshowit. The statute of 1848 cannot be invoked 
for that purpose, for it is silent as to increase of personal prop- 
erty, and is otherwise inapplicable. The decisions heretofore 
made on the subject cannot be invoked for that purpose, as they, 
if thus applied, would render the provision in the Constitution 
of 1869 dormant and inoperative. No contract can be shown, 
or any agreement to that effect, as in this case the entire control 
of the horses was taken away from the plaintiff during the pen- 
dency of the suit, when the hire occurred. After the horses 
were seized the defendant replevied them, and used them until 
he sold them. Both the husband and the wife were alike 
removed from the possession and control of the animals. 
There was no joint effort on the part of the husband as to the 
hire, which lies at the foundation of the system of community 
property. ; 

But it may be contended that the protection intended to be 
extended to married women in the Constitution of 1869 is 
inoperative and dormant, till brought into life and force by an 
Act of the Legislature. 
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Suppose the Legislature should entirely omit to pass any Act 
with reference to this clause of the Constitution ; suppose, too, 
an Act should be passed on the subject of executions in direct 
contravention of this protective clause. Would the court hoid 
such a law valid in the face of the words: “ The rights of mar- 
“ ried women to their separate property, real and personal, and 
“ the increase of the same, shall be protected by law?” (Arti- 
cle 12, Section 14, Constitution 1869.) Would the court disre- 
gard this provision on the ground that no Act of the Legisla- 
ture had been passed to bring it into foree? Conld the 
Legislature defeat the plain language of the Organic Law by 
omission to act, any more than by acting contrary to it? On 
this point see 2 Texas, 160, 161; Robinson v. Baillieuel, and the 
case therein cited; 3 Cranch, 159, U.S. v. Moore. In this 
last case, Chief-Justice Marshall, on the subject of a Constitu- 
tional provision says: “ That such a provision would be an 
“ unanswerable argument in favor of the jurisdiction of the 
“ Supreme Court in the absence of Congressional legislation,” 
thus recognizing the Organic Law as in force, and controlling 
without legislation. We submit, therefore, that no Act of the 
Legislature is necessary to render effectual Article 12, Section 
14, of the Constitution. If the Act of March 138, 1848, con- 
tains any principle or definition inconsistent with its. protection, 
such principle and definition are repealed by the Consti- 
tution. ; 

If we are correct in these views, it follows that the hire ot 
the horses, in this case at least, was the separate property of the 
wife, and as much protected from the claim set up as the horses 
themselves. 

As to the second point: 

Assuming that we are correct in our views on the first ques- 
tion discussed, it follows that the defendant could obtain title 
to the hire in the mode pointed out by law only. He could 
not get it by forced sale under judgment obtained as proposed 
in his plea of reconvention, but by the wife’s consent only, and 
that consent evidenced as provided by law. 
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But another question is here presented for the consideration 
of the court in this connection, and that is as to the plea of 
reconvention itself. 

This plea is sought to be maintained on the ground of fraud 
on the part of the husband—on the ground of his fraudulent 
representations in the matter of the horses. In no way is the 
wife, in this case, a party to any fraud the husband may have 
perpetrated against the defendant. But, as against the-defend- 
ant himself, were he a sole defendant, and the hire was his sepa- 
rate property, the plea for damages in such a tort would not be 


allowed. (Hart v. Davis, 21,412.) 


Moors, J.- The 14th Section of Article 12th of the Consti- 
tution says: “The rights of married women to their separate 
“ property, real and personal, and the increase of the same, 
“shall be protected.” And it is insisted that thereby the hire 
of the separate property of the wife, such as a wagon and horses, 
is made a part of her separate estate. To maintain this prop- 
osition, it must be shown, that any profit, interest, or revenue 
arising from the use of such property is a part of its increase. 
But the word “increase,” as used in our statutes, relating to 
separate and community property, had, previous to the adoption 
of the Constitution, been held not to convey so broad an im- 
port. 

By the Statute of 1848, defining the marital rights of par- 
ties, “ the increase of all lands or slaves,” of the separate prop- 
erty of either the husband or wife, is declared to be separate 
property. In an etymological sense, as was said by this court, 
in the construction of the statute it cannot be doubted that the 
word “ increase,” as applied to land, means that which grows 
out of it, or that which is produced by its cultivation. Yet to 
adopt this meaning of it in the interpretation of this statute, it 
was held, would lead to inequitable results wholly inconsistent 
with the recognized principles of law, wpon which our system ot 
2omumunity property is based. And therefore, notwithstanding 
the etymological meaning of the word, the court held that the 
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crop grown upon the land of the wife by the labor of her 
slaves, was community property. But certainly no one can in-. 
sist that the word “increase” can in any etymological sense 
signify the hire or profit derived from the use or employment 
of personal property. Who ever imagined that under the law 
of 1848, the hire of the slaves of the wife was her separate 
property? That it was not, is so obvious that this is referred 
to by the court as illustrating the argument leading to the con- 
clusion that the crop grown on the wife’s land is not “ increase ” 
of land in the sense of the statute. (De Blane v. Lynch, 23 Tex- 
as, 25; Forbesv. Dunham, 24 Texas, 612; Portis v. Parker, 22 
Texas, 702; Bateman v. Bateman, 25 Texas, 270.) - 

The word “ increase” having received a judicial construction 
prior to its use in the Constitution, it must be inferred that it 
was used in a like sense in that instrument. It cannot, there- 
fore, we think, be plausibly maintained that the profits realized 
by the use of the wife’s personal property, or money received 
from its hire while in possession, and subject to the control of 
the husband, does not form a part of the community estate. 

It does not follow, however, that appellant is therefore en- 
titled to recover against the damages for which he was liable for 
the wrongful detention of the property of the wife—a demand 
which he may have against the husband. While, as we 
have said, the products and profits accruing from its use, as 
well as money realized by the husband or wife from the hire of 
her personal property, belong to the community. Certainly 
no one could imagine a creditor could by any direct process 
have the property of the wife hired to pay his debt, or appro- 
priated to his use in any manner, to this end. Would not this, 
in effect, be done if hecould wrongfully seize and hold the 
wife’s property, and then reconvene for his demand on the 
husband against his liability for its use and hire, while suit is 
pending against him for its recovery ? 

While the wife’s property is in the possession and under the 
control of the husband, the trouble.of its management, and the 
ordinary expenses of the preservation and maintenance of prop- 
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erty, such as that for which the suit is brought, devolves upon 
him, and is a charge upon the community. But when it is 
taken by a wrong-doer from the control of the husband, and 
the wife is deprived of its entire use and enjoyment, it would 
seem but reasonable that she should be compensated for its 
wrongful detention. 

The statute regulating sequestrations makes it a condition 
upon which the defendant may replevy the property seques- 
trated, if movable, that he will give bond conditioned, in part, 
that he will have the property, with the value of the hire, 
fruits, and revenue therof, forthcoming, to abide the decision 
of the court, or that he will pay the value thereof, and of the 
hire, fruits and revenue, in case the suit is decided against him. 
This statute, we think, gives the owner of the property the 
right to recover its hire, fruits and revenue, as incident to the 
property, as plainly and evidently as it does the property itself, 
or its value. 


oY 
D> 


If the suit is brought by a married woman for her separate 
property, the statute gives her the amount adjudged for hire 
during the pendency of the suit, as fully and completely as does 
the Constitution secure to her the property or its value. The 


judgment is an entirety, and the entire recovery vests in her as 
her separate property by force of the statute, free from the de- 
mands of the defendant, or any one else, against the husband. 
If this was not so, and the defendant could offset the value of 
the hire by a demand against the husband, as he may elect 
whether he will restore the property or pay its value,—if he 
could keep the case in court, until by use the property should 
become almost valueless, he might by its wrongful detention, in 
effect, appropriate the corpus of the wife’s personal property 
to the payment of the husband’s debt. 
The judgment is reversed, and the cause remanded. 
Reversed and remanded. 
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James S. Rogers v. A. H. Jouns. 


. CONTESTED ELECTIONS—APPEAL. No appeal is allowed by law, from 
a judgment of the District Court upon a contest of election, held under 
the Act of 8th May, 1873, entitled, “An Act regulating Contested 
Elections.” 

2. The determination of the result of an election is not a matter pertaining 
to the ordinary jurisdiction of the law in courts of justice; it is in the 
nature of a political question, to be regulated under the Constitution by 
the political authority of the State. 


Aprrat from Brazoria. Tried below before the Hon. A. P. 
MeCormick. 


On the 2d day of December, 1873, an election was held in 
Brazoria county for five justices of the peace for said county. 
James Rogers and A. H. Johns were candidates at said elec 


tion for the oftice of justice of the peace of Brazoria county, 
for precinct No. 2; and Rogers, the appellant, having received 


the greatest number of the registered voters of Brazoria county 
cast at the different election precincts, at said election for that 
office, the presiding justice awarded appellant a certificate of 
election; appellant qualified in accordance with law, and 
entered upon the duties of his office. 

Suit was instituted in the District Court to the January term, 
1874, by Johns, for the office, on the ground that he had re- 
ceived the greatest number of votes of the registered voter 
of said precinet for the office, and was duly elected and entitled 
to the office. 

Demurrer to the petition was overruled, and judgment was 
rendered for Johns for the office. Rogers appealed. 

The statute under which the proceeding was taken, is as 
follows : 

“Srcrion II. If the contest be for the validity of an elec- 
“tion for any district or county officer, a copy of the notices 
“and other papers served on the parties shall be filed with the 
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“clerk of the District Court of the county in which the resi- 
* dence of the party holding the certificate of election is; and 
“when so filed, the entry of the trial shall be made upon the 
“ docket of said court, the same as in other causes, and shall be 
“tried at the next term of said District Court, and upon the 
“rules governing proceedings in other causes; and if, upon 
“trial, any vote or votes be found to be illegal or fraudulent, 
“the court shall subtract such votes from the poll of the can- 
“didate for whom they were given; and, after a full and fair 
“investigation of such evidence, shall decide to whom the office 
“belongs; or should the election appear to have been illegally 
“and fraudulently conducted, to order a new one, as the case 
“may be; and the costs of suit shall be taxed by the court ac- 
“ cording to the laws governing costs in other causes; and such 
“ causes shall have precedence over all other causes.” 


E. J. & FE. N. Wilson, for appellant. 
Munson & Shephard, for appellee. 


Goutp, J. Appellee Johns took the steps prescribed by the 
Act regulating contested elections (Gen. Laws of 1873, page 
67) to contest the election of appellant Rogers to the oftice of 
justice of the peace of precinct No. 2, Brazoria county—for 
which office they were opposing candidates at an election held 
December 2, 1873. -The cause was regularly docketed and 
tried in the District Court of Brazoria county, resuuting in a 
judgment that the contestant Johns was entitled to the office. 
From that judgment an appeal has been taken, or sought to be 
taken, to this court. The statute does not give the right of 
appeal in such cases, and we are of the opinion that no such 
right exists. The determination of the result of an election is 
not a matter pertaining tu the ordinary administration of the 
law in courts of justice, but is in its nature a political question, 
to be regulated, under the Constitution,-by the political au- 
thority of the State. The Legislature has seen fit to constitute 
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the District Court a special tribunal for the trial of certain 
cases of contested elections. In trying such cases, the District 
Courts act under authority conferred by the statute, and not by 
virtue of any jurisdiction conferred by the Constitution. The 
citizen who claims an office as having received a majority of. 
the votes at an election, must prosecute his rights in the mode 
prescribed by the statute. Unless he does so, he has no such 
property in the office as will entitle him, in ordinary cases, to 
resort to the courts. No constitutional provision is infringed 
by denying an appeal from the decision of the District Court, 
when if acts in such cases as a special tribunal, and not by 
virtue of its constitutional powers. We regard this question 
as substantially settled by former decisions of this court, though 
under different statutes. In O’Docherty v. Archer, 9 Texas, 
295, which was under a statute giving the County Court juris- 
diction in such cases, but giving no appeal, the court say: “In 
“constituting the tribunal it was optional with the Legislature 
“to give an appeal or not, as might best comport with their 
“views of public policy. As no appeal was given, th¢ infer- 
“ence must be that none was intended. The terms of office 
“ of these officers are of so short duration that, in many cases, 
“the term would expire before the right could be finally deter- 
“mined, if the parties were allowed to litigate their respective 
“claims through successive appeals to the court of last resort.” 
The District Court in that case had dismissed the certiorari, by 
means of which the decision of the County Court was sought 
to be revised, and its action was affirmed by this court. (See 
also, Baker v. Chisholm, 3 Texas, 158; Arberry v. Bevers, 6 
Texas; Walker v. Tarrant county, 20 Texas, 20; Lindsey ». 
Luckett, 20 Texas, 516. 

The case of McKinney v. O'Connor was decided under a 
different statute, giving the right of appeal. (25 'Texas.) 

In Wright v. Fawcett, decided at the present term, we held 
that the District Court had no jurisdiction to try a case of con- 
tested election, where the contestant had failed to take the 
steps prescribed by the statute—predicating that ruling on the 
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ground that it had no constitutional jurisdiction in such cases, 
(See authorities there cited.) 
For want of jurisdiction the case is dismissed. 
Dismissed. 
Justice Moore did not concur. 


R. B. Swann v. G. Muscuxe & Co. 


1. PLEADING. A replication toa plea of payment. supported by a receipt 
signed by plaintiff, alleging fraud or mistake in the receipt, is good 
without being supported by affidavit. 

2. RECEIPT MAY BE EXPLAINED OR CONTRADICTED. A written receipt for 
money or property may be explained or contradicted by parol evi- 
dence. ° 


ApprEat from Harris. Tried below before the Hon. James 
Masterson. 


The facts appear in the Opinion. 
Crank & ‘Webb, for appellant. 


‘No proper foundation was. laid for the admission of any tes- 
timony impeaching the receipt, and all such evidence should 
have been excluded under the objection of the defendant. 
(See Paschal’s Digest, Article 1443.) It is upon these sec- 
tions, and the interpretation given to it by our courts, that the 
motion to exclude the testimony was founded. This article 
furnishes a rule regulating the evidence, and not the pleading. 
(Robinson v. Brinson, 20 Texas, 440; Drew v. Harrison, 12 
Texas R., 279-282; Kelly v. Kelly, 12 Texas R., 454; Lee v. 
Hamilton, 12 Id., 417.) 

In Lee v. Hamilton, it is held that a plea denying a partner- 
ship not sworn to, as required by the statute, was properly 
treated by the court as a nullity. 
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In Drew v. Harrison, Judge Hemphill held that a plea 
putting in issue a partnership not sworn to, should have been 
regarded as a nullity by the court. (Lee v. Hamilton, 12 
Texas, 417, ete.; Drew v. Harrison, 1d., 282.) 

If, therefore, such a plea is a nullity, of course no evidence 
could be admitted in support of it. 

In Kelly v. Kelly, the point raised was in many respects . 
similar to the question raised in this case. In that case de- 
fendant pleaded a receipt. The plaintiff did not, by any 
proper pleadings, impugn the receipt or put in issue its genu- 
ineness—in other words, it was not sworn to. Justice Wheel- 
er reversed and remanded the case, because “the judge in his 





“charge gave the jury to understand that they were at liberty 
“to disregard a receipt which had not been properly attacked 
“by the pleadings.” (Kelly v. Kelly, 12 Texas R., 454.) 

This is the error complained of in the case at bar. The plea 
attacking the genuineness of the receipt in question, was not 
sworn to, and yet the court permitted testimony to be intro- 
duced under the plea; and in effect charged the jury, that 
they might disregard the receipt, which had not been properly 
uttacked by the pleadings. 

The decisions above referred to were made upon Article 
741, Hartley’s Digest. By a comparison of the articles in 
Paschal and Hartley, it will be seen that the language of the 
two is precisely the same, and the construction given by the 
court to the one will be equally applicable to the other. 
(Hartley’s Digest, Article 741; Paschal’s Digest, Article 
1443.) 

Upon these authorities it is submitted, that the court erred 
in admitting the testimony under the amended petition of 
plaintiff. 


Winch & Shaffer, for appellees, cited Underwood v. Parrot, 
2 Texas, 180; Wells v. Fairbank, 5 Texas, 582; Williams »v. 
Bailes, 9 Texas, 61; Drew v. Harrison, 12 Texas, 279; An- 
drews v.Jones, 36 Texas, 149; Parsons’ Mercantile Law, 23 ; 
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1 Greenl. Ev., §§ 305, 212; 8 Wallace, 328; Stapleton ». 
King, 33 Iowa, 28; Ryan v. Ward, 48 N. Y., 204; Byrne v. 
Schwing, 6 B. Monroe, 190; Ryan v. Rand, 6 Foster, 13; 
Brooks v. White, 2 Met., 283; Humphries v. McCraed, 5 
Pike, 61; Southwick v. Hayden, 7 Cowan, 334; Edgerly ce. 
Emerson, 3 Foster, 555 ; Saunders vw. Hendrix, 6 Ala., 224. 


Divinr, J. Appellees brought suit to recover from appel- 
lant, in the District Court of Harris county, two hundred and 
ninety-seven dollars and fourteen cents, the balance due on an 
account fur lumber. 

The defendant’s answer set up two receipts from plaintiff, 
one signed in June, 1873, for four hundred dollars. The other 
receipt being for two hundred and ninety-four dollars. 

The plaintiffsamended their pleadings, and averred that a 
credit had been given defendant, on their account, for two hun 
dred dollars, paid by defendant in April, 1873, and that the re- 
ceipt signed by them for four hundred dollars, in June, included 
the amount of the two hundred dollars which was already 
credited on the account rendered to defendant in April, 1873. 

Plaintiffs, in their amendment, stated that the receipt signed 
by one of the plaintiffs in July, 1873, for two hundred and nine- 
ty-four dollars and thirty cents, was signed in ignorance of its 
contents ; that defendant had written the receipt, stating the 
payment of this amount, which plaintiff had signed in ignor- 
ance of its contents, defendant having paid him not more than 
one hundred and ninety-four dollars. 

The jury having found for the plaintiff the amount sued for, 
the defendant seeks a reversal of the judgment, and assigns as 
errors, the ruling of the court in admitting evidence to contra- 
dict the receipt for two hundred and ninety-four dollars and 
thirty cents, when the pleadings setting up the fraud of defend- 
ant or mistake of plaintiffs, was not sworn to; and the error of 
the judge in charging the jury in effect, “ that as to said receipt 
“for two hundred and. ninety-four dollars and thirty cents, it 
* was open to explanation ; and that if the proof showed that said 
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“receipt, by mistake or by fraud, was for a larger sum than was 
“jn fact paid, then the jury should allow only actual payments.” 

We perceive neither error in the admission of the evidence, 
or the charge as quoted. The amendment of plaintiff was not 
a plea of non est factum, it was not in the nature of one; it 
was an acknowledgment of having signed the receipt, and a 
statement of facts, which, if proven as evidence, could leave no 
ether impression on the mind of a listener, than that by fraud 
or mistake, plaintiff, Muschke, had given defendant a receipt 
for one hundred dollars more than was paid him. That a re- 
ceipt given for money or other property may be explained or con- 
tradicted by parol evidence, will not be seriously denied, when, 
as in this case, the pleadings authorize the introduction of proof ; 
this being so, the charge of the court was properly framed to 
meet the real question at issue. 

There was consequently no error in overruling the motion 
for a new trial, the evidence sustaining the verdict. 

The judgment is affirmed. 





Dick Austin v. Tue Srare. 


1. Tuert. Asportation is not necessary to be alleged or proved in order to 
a conviction for theft. 
2. INDICTMENT. It is not necessary to allege that the taking in theft was 


” 


‘* felonious ;” the word ‘‘ fraudulently” is equivalent to ‘‘ feloniously.” 


3. CONTINUANCE. On defendant complying with the statutory requirement 
for the first continuance, it is error to refuse the application. 


Apprat from Grimes. Tried below before the Hon. J. R. 
Burnett. 


At the June term, 1874, Dick Austin was indicted in 
Grimes county, for theft from a house. In July following, he 
was arrested. October 5th, the fall term commenced, when 
the case was called. The indictment and exceptions thereto 
are sufficiently shown in the opinion. 
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October 15th, the defendant asked a continuance, the appli- 
eation being as follows: 


orn > 
“The State of Texas, And now comes the defendant and 
6 y, moves the court to grant him a contin- 
* Dick Austin. uance in the above entitled cause, for 


“that he says he cannot go safely to trial at this term of the 
“court for the want of the testimony of Sarah Alston, who re- 
“ sides in Grimes county, and whose testimony is material to his 
“defense. Affiant states that he has used due diligence in 
“procuring the attendance of said witness, by causing the is- 
“suance and service of a subpoena in and upon said witness; 
“ that she is absent not with consent or procurement of defend- 
“ant. Afhiant expects to prove by the absent witness, that he 
“ was not at the house of Robert Smith at the time the offense 
“ was committed, that he was with the absent witness, and fur- 
“ther, that at the time the offense is charged to have been 
“committed, he was under the age of thirteen years. Affiant 
“further states that he knows of no other source from which 
“said testimony can be procured; and that this application is 
“not made for delay, but that justice may be done.” 

The application for continuance was overruled; the judge 
stating, in the bill of exceptions, “the application for contin- 


*uance shows no diligence.” 


The jury found defendant guilty, and fixed the punishment 
at two years in the penitentiary. Judgment and sentence ac- 
cordingly, and defendant appealed. 


J. Karl Preston, for appellant. 
NV. G. Kittrell, for State. 


Divine, J. The appellant was convicted at the October 
term, 1874, of the offense of theft from a house, and his pun- 
ishment assessed at two years in the penitentiary. 

The motion to quash the indictment, on the ground that it 
‘charged no offense known to the law, that it contained no suf- 
fivient allegations that the personal property was taken, stolen 
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and carried away by the defendant, and that the indictment 
does not state the character of the house, whether dwelling, 
store or outhouse, from which the property was stolen, eim- 
brace all the grounds relied on for a reversal. It is argued on 
behalf of appellant, that the indictment does not charge an 
asportation, or taking away of the property from the owner, 
Smith. The indictment charged that the defendant “ did 
“then and there fraudulently take from the possession of 
“ Robert Smith, and from the house of said Smith, without 
“the consent,” we are satisfied this is a sufficient charging of 
an offense of this character. Article 747 of the Criminal Code, 
declares, that “ To constitute ‘ taking,’ it is not necessary that 
“the property be removed any distance from the place of tak- 
“ing; it is sufficient it has been in the possession of the thief, 
“though it may not have been out of the presence of the per- 
“son deprived of it.’ The omission of the word “ felonious- 
“ly ” from the indictment is not a defect; it is not required 
in charging the offense laid in the indictment; the term 
“fraudulently” is fhe equivalent for feloniously ; the Code has 
so made it... This point wa$ raised and the question decided 
in Calvin vw. The State, 25 Texas, 793, where it was said, 
“that since the adoption of our Penal Code, the word ‘ feloni- 
“* ously’ is not indispensable to the validity of an indictment, 
“even for a capital felony.” In Prim v. The State, 32 Texas, 
158, the court lield that the word “ feloniously ” is not necessary 
in an indictment for theft, the Code having substituted the 
word “fraudulently.” In Cain v. The State, 18 Texas, 389, 
where it was held that the word “feloniously” must be aver- 
red the indictment was found and case decided before the 
Penal Code went into effect, and in no way applies to the case 
at bar. The objection that the indictment fails to allege the 
character of house is shown by reference to the article under 
which this indictment was found to be unimportant, the 
Articles 728 and 729 of Chapter VI. of the Penal Code, respect- 
ing burglary, define a house to be “any building or structure 
“erected for public or private use, whether property of the 
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“United States, of this State, or of any other public or private 
“ corporation, or association, or of any individual, and of what- 
“ever material it may be composed,” and a sree. dague is 
“any house where any person habitually sleeps.” The articles 
referred to embrace the only definitions in the Code of the 
word house, or the only classification of the structures known 
under the general term of houses. The accused was not in- 
dicted for theft from a dwelling-house ; the charge was theft 
from: a house, which, in the language of Article 728, means 


-“any building erected for public or private use, whatever the 


“material may be of which it is constructed,’ and a further 
description was not required. 

The assignment, that the court erred in overruling defend- 
ant’s motion for a continuance is shown by the affidavit, mo- 
tion, and bill of exceptions, to be well taken. 

The affidavit was for a first continuance. It stated all that is 


.required on such an application by Article 2987, Paschal’s 


Digest. The bill of exceptions taken to the refusal of the 
court to grant the continuance, contains over the signature of 
~ judge, the following words: “The application for contin- 

‘ vance shows no diligence.” 

The application shows that the evidonss sought was impor- 
tant for the defense; that the witness by whom he could 
prove the facts alleged by him was a resident of Grimes 
county; that a subpcena had been issued on his application, 
and served on the witness. This we believe, in this case, te 
have been sufficient, or due diligence. An attachment for a 
witness residing in the county could not have issued until the 
witness had failed to obey a subpana. (Paschal’s Digest, 
Article 2907.) The amendment to Article 485 of the Penal 
Code, passed May 27, 1873, does not affect the provisions of 
Article 436, and the amendments to Articles 379 and 380 of 
the Code of Procedure, contained in 2 Paschal’s Digest, Arti- 
cles 6601 and 6602, relate solely to enforcing the attendance 
of witnesses before the grand juries. 

The affidavit was a compliance with the law, on the first ap- 
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plication for a continuance, and should have been allowed. 
For this refusal the judgment is reversed, and the cause is re- 
manded. 

Reversed and remanded. 





J. F. Trortr v. Hozsny & Posr. 


1. SECONDARY EVIDENCE—PRacrtice. It is not error to admit parol evi- 
dence of the boundaries of a tract of land, which boundaries are de- 
scribed in a deed in the possession of the adverse party, who has been 
notified to produce the original. 

AMENDMENT. Suit was brought to foreclose a mortgage which referred 


vo 


to a deed in the mortgagor’s possession for the boundaries of the mort- 
gaged premises, and the defendant had been notified to produce the 
original deed, and in absence of the original, the plaintiff had intro- 
duced parol evidence as to the boundaries as set out; when the defendant 
in his evidence read the original deed, whereby it appeared that the 
plaintiff's petition was insisting on foreclosure of the mortgage upon 
lands not included in it, and on ascertaining the fact for the first time, 
Held, it was not error to permit an amendment to be filed, disclaiming 
as to the excess, and limiting the prayer for foreclosure to the land 
actually included in the mortgage. 


Apprat from Jasper. Tried below before the Hon. H. C. 
Pedigo. 


Hobby & Post sued J. F. Trotti and Lewis H. Selig on a 
promissory note executed by Trotti to plaintiffs, secured by 
mortgage on eighty acres of land adjoining the town of Jasper, 
of which land Selig was in possession under a purchase from 
Trotti ; judgment was asked for amount of the note and fore 
closure. By amendment, July 22d, 1878, plaintiff set out the 
land by metes and bounds. 

Defendants answered general denial, payment and release 
of the mortgage. 














. about eighty acres, to defendant, Trotti; that the boundaries 
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During the trial, on the third day, by leave of the court, the 
plaintiffs amended their petition “as to description of the land 
“mentioned in the mortgage.” 

On the trial plaintiffs read the note declared on and the mort- 
gage upon “a tract of land in and adjoining the town of Jas- 
“ ner, Texas, containing eighty acres, more or less, purchased of 
‘F, Hollman and wife, and known as the Trotti place,” to 
secure the note. 

F. Hollman testified (defendant having been notified to produce 
the deed from Hollman and wife to Trotti) that he sold a tract 
of land adjoining the town of Jasper on the north, containing 


of the land were the same as those set out in the amended 
petition, filed 22d July, 1873. On cross-examination witness 
stated that he made a deed for said land to Trotti at the time 
of his sale, and that said deed contained no other exceptions or 
reservations than as mentioned in said amended petition, filed 
22d July, 1873, according to his recollection. 

Defendant introduced evidence of shipment of cotton and 
hides, ete., by him to plaintiffs, and correspondence in support 
of the plea of payment. 

Defendant then produced the original deed from Hollman 
and wife to Trotti, which was read, and thereby it appeared 
that other exceptions were made out of the tract than as de- 
scribed in the amended petition; and that foreclosure was 
sought on lands not mortgaged ; whereupon, over exceptions of 
the defendant, and on 28th July (the trial having begun on 
25th) the plaintiffs filed a second amendment conforming the 
description of the land to that given in the deed, instead of 
the boundaries as testified to by Hollman. 

There was conflict of testimony as to the matters pleaded in 
payment. 

Verdict and judgment for plaintiffs, and for foreclosure of the 
mortgage. Trotti appealed. 


Lipscomb Norvel, for appellant, cited Love & Chappell ». 
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-McIntyre, 3 Texas, 10; Sayles’ Prac., 549; 2 Parsons on Con 
tracts, 632, 633; 1 Story’s Eq. Jur., Sections 459a—459g. 





Jas. B. Morris, also for appellant, cited Stroud v. Spring: 
field, 28 Texas, 649; George v. Thomas, 16 Texas, 74; Dalby 
v. Booth, 16 Texas, 565; McArthur v. Henry, 35 Texas, 801 - 
Matossy v. Frosh, 9 Texas, 610; Paschal’s Digest, 54; Jen- 
nings ¥. Moss, 4 a 54; Croft v. Rains, 10 Texas, 523; 
DeWitt v. Jones, 17 Texas, 620; 1 Hilliard on Mortgages, 
485; 2 Hilliard on p Reems 458; Wallis v. Laney, 16 Ala- 
bama, 738; 2 Washburn, Real Property, 178; Sherwood 
Dunbar, 6 California, 53; Swain v. Seaman, 9 Wallace, O54: 
dronson’s Ex’r v. Chappell, 12 Wallace, 682; 8 B. Monroe, 
542; 2 Parsons on Contracts (5th ed.), 682-686; 1 Story’s 
Eq., Section 385. 


Tlobby and Peeler & Fisher, for appellees. 


Drvixr, J. The errors assigned, the principal ones being 
embraced in the bill of exceptions, will be considered, so far as 
deemed material to notice, in the order in which they were 
presented on the trial. 

The first is that the court erred in overruling defendant's de- 
murrer to plaintiffs’ petition and amended petition. The gen- 
eral demurrer of defendant was properly overruled. The peti- 
tion states a good cause of action against Trotti; it charges ro at 
Seclig is in possession of the mortanael premises under a pre- 
tended conveyance from Trotti, with a prayer for citation to 
the defendant, for judgment for the amount due, with the 
usual prayer for a decree of foreclosure, and order of sale, ete. 

The second assignment is that, “The court erred in overrul- 
“ing defendant’s motion to exclude the testiinony of Hollman, a 
“ witness for the plaintiff as to his evidence.” 

Plaintiffs called the witness F. Hollman, who with his wife 
had conveyed the mortgaged premises to defendant Trotti. In 
the deed from defendant to plaintiffs he described the mort- 
gaged premises as “a tract of land lying and adjoining the 
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“town of Jasper, Texas, containing eighty-one acres, more or 
* Jess, purchased of F. Hollman and wife, known as the Trotti 
* place.” 

Hollmar was called to identify the tract, as the same land 
which plaintiffs sought to subject toa judgment of foreclosure. 
The bill of exceptions shows that defendant objected to the evi- 
dence of witness, on the ground that the deed was the best evi- 
dence, and that plaintiffs had not laid the foundation for the 
introduction of secondary evidence. The deed itself was un- 
questionably the best evidence ; defendant, however, prevented 
plaintiffs from giving it in evidence by retaining it in his own 


possession ; and plaintiffs, on the 17th of July, eight days be- 


io 


fore the trial, laid the foundation for the introduction of secon- 


dary evidence, by serving notice on defendant te produce the 
deed on the trial, or secondary evidence would be given of its 
contents. The court properly overruled the objection to the 
evidence. 

There was no error in sustaining plaintiffs’ exception to the 
statements of defendaht relative to the purchase of goods with 
the two-thirds of the ten bales of cotton, sold in February, 
1869, and with the knowledge of plaintiffs; this evidence was 
irrelevant, and could not legitimately have any influence on the 
questions in issue before the court and jury, unless it were to 
help in confusing the jury, or some portion of them. The next 
question presented is, was there error in the court permitting 
plaintiffs to amend their petition after the parties had an- 
nounced themselves ready for trial, and the plaintiffs and de- 
fendunt had closed their evidence? «It is shown by de- 
fendant’s bill of exceptions that the witness Iollman, in his 
evidence, stated that in the deed’ from himself and wife to 
‘frotti, there was no other exception than the one mentioned 
in- plaintifés’ supposed copy of the deed. After the plaintiffs had 
civsed their testimony, defendant entered on his, and having 
called the witness Hollman, lic presented to him for identifica- 
tion the original deed, which Hollman recognized asthe one 


executed by himself and wife to defendant, who then read it 
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to the jury, and by which it was shown that before the sale to 
defendant a small portion of the land had been conveyed to 
another person. The plaintiffs then asked leave to amend, for 
the purpose of describing the tract according to the terms of 
the deed produced by Trotti, which was granted. Ordinarily, 
the granting leave to amend at such a time would be error; in 
the case as presented, however, we find no error; the proposed 
amendment, if it is to be considered as an amendment, was, at 
most, au irregularity ; it did not operate to the prejudice of any 
defense known to the law, which the defendant could have set 
up to the case as then presented by plaintitts. (Mattosy ». 
Frosh, 9 Texas, 611.) They sought to foreclose the mortgage 
and obtain an order for the sale of the tract conveyed to them 
in the mortgage-deed of defendant. The deed read by defend- 
ant showed that a less quantity of land was embraced in the 
mortgage than plaintiffs claimed; their deed contained no 
description, but referred to another deed which was in defend- 
ant’s possession, and which, as already stated in this opinion, 
he had timely notice to produce, and which he failed to do. 
After plaintiffs had closed their evidence he then introduced it 
for the purpose of showing that the tract did not embrace as 
much land as they claimed. The so-called amendment was, in 
substance, equivalent to the plaintiffs saying: “ Defendants 
show that we are not entitled to foreclese Cur mortgage on as 
large a tract as we supposed, and as the witness Hollman had 
stated in his evidence—a small tract had-been previously sold 
to George W. Rose. We accept as true the statements con- 
tained in the deed read by defendants, and claim nothing 
more.” This was not required as a portion of their pleadings 
in the suit. The paper filed by permission of the court was, 
in fact, a disclaimer of their right to foreclose, by virtue of their 
mortgage, the interest which belonged to Rose. It did not 
injure or affect any legal right or equitable interest of defend- 


ant’s, and it was competent for the court to allow, under the 


existing circumstances, the plaintiffs to disclaim as to the tract 
owned by Rose. (Whitehead v. Foley, 28 Texas, 10.) 


he 
~t 
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The assignments of error relative to the charge of the court, 
and the refusal to give the instructions asked by defendant, 
are not supported by an examination of the charge given and 
the instructions refused. The judge presented for the con- 
sideration of the jury all the questions raised by the pleadings, 
and to which any material evidence had reference. The in- 
structions asked by defendant, and refused, where applicable, 
were embraced in the general charge; instructions not rest- 
ing on, or having reference to the evidence in the case, were 
properly refused. 

We are satisfied that the verdict is according to the pleadings, 
and is not contrary to the evidence, and that the judgment is 
authorized and supported by the verdict. The plaintiffs sought 
to recover the amount of a note for one thousand dollars, with 
interest at ten per cent. from November 4th, 1867, with a fore- 
closure of the mortgage executed to secure the payment of the 
same. The jury found for plaintiffs, one thousand four hundred 
and seventy-three dollars and fifty cents, and that it was 
secured by the mortgage as described by plaintiff; and the 
court rendered judgment for the amount found against the de- 
fendant, Joshua F. Trotti, with the usual decree, foreclosing 
the mortgage, order of sale, etc. Of the amounts paid by defend- 
ant, Trotti, to plaintiffs, amounting in all to nine thousand or 
more dollars, he admitted that credit had been given him on his 
running account, with the exception of sixty-one dollars and 
three cents, which amount was admitted by plaintiffs to have 
been inadvertently omitted, and which was evidently allowed 
defendant as a credit on the note; the amount found being less 
than the face and interest, by the amount of the sixty-one dol- 
lars and three cents, and its interest. Whatever rights the de- 
fendant Selig may have, which, however, are not apparent, are 
not raised on this appeal, he makes no complaint, and there 
being no error, the judgment is affirmed. 


Affirmed. 
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Frank Austin v. Tuer Strate. 


1. InsTRUCTIONS. The fact that the charge read to the jury on the trial of 
a criminal cause bore the style and file-mark of another criminal cause, 
raises no presumption that it had been used on the trial of another par- 
ty, nor, if applicable to the case, would the fact that it had been so used 
be a ground for new trial. 

MisconpbuctT OF Jury. A statement made by one juror to another, after 
they had retired to consider of their verdict, in regard to the character of 


rn 


the accused, is not the character of misconduct contemplated by the 
statute which would authorize a new trial. 

8. New Triau. To authorize a new trial on account of the misconduct of 
the jury, it must be shown that the defendant has not received a fair 
and impartial trial by reason of such conduct. 


ApprEAL from Harris. Tried below before the Hon. Samuel 


Dodge. 


Appellant was indicted in the Criminal District Court of 
Harris county, on the 3d of January, 1874, and at the June 
term, A.p. 1874, upon a plea of not guilty, was found by the 
jury guilty of murder in the second degree, and his punish- 
inent assessed at fifteen years’ imprisonment in the penitentiary. 

On the night of December 21st, 1873, Edward Hughes, then in 
company with Austin, entered a grocery store in‘Harris county, 
both apparently on friendly terms. After drinking together, 
Hughes sat down on a keg, soon after which Austin threw him 
off on the floor. Hughes arose, and taking a knife from his 
pocket, with which he had just been skinning an animal, stuck 
it in the counter, from which it was taken by another party and 
put away, after which Hughes said to Austin that he intended 
to stamp him; upon this, Austin jumped from the counter 
where he had sat down, and tripped Hughes up, whereupon a 
scuffle ensued, in which Hughes kicked Austin in the eye, upon 
this, Austin seized him by the leg and called for a weight from 
the scales, which not being furnished, he remarked that he 
could do without it. He thereupon began to stamp Hughes 
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over the face, until he was helpless, after which he went to an- 
other part of the reoomand from the scales obtained a stout 
plank, eighteen inches long and an inch thick, and after 
turning Hughes on his face, struck him on the back of the 
head twenty or thirty blows with the plank. Hughes was im 
mediately taken out of the room and in a few minutes died. 
The instructions are largely copied from the statute, and con- 
tain no feature which would seem to require their insertion 
here. 


J. W. Jones and /1. L. Bently, for appellant, cited the fol- 
lowing cases: Jordan v. The State, 10 Texas, 497; Jones »v. 
The State, 13 Texas, 186; Amos Adkinson vw. The State, 20 
Texas, 522; and Maria v. The State, 28 Texas, 698. In the last 
case we call special attention to the language on page 710. 
See also 5 Yerger, Tenn. Rep., 340; 8 Yerg., 529; 10 Yerg., 
552; 2 Hump., 440; 4 Hump., 140; and 9 Hump., 670. Also 
Amer. Crim. Law, 574; Law of Homicide, 35 ; and Ros. Crim. 
Evi., 675. 



























Frank M. Spencer, for the State. 


Rerrves, J. The appellant was convicted of murder in the 
second degree, and his punishment assessed at fifteen years’ 
confinement in the penitentiary. He appeals from the convie- 
tion, and seeks to reverse the judgment on the grounds stated 
in his motion for a new trial. 

The first and second grounds of the motion for a new trial 
are not supported by the record. It is not shown by bill of ex- 
ception or by the statement of facts, that the charge of the court 
in the case on trial was read to the jury on the trial of other 
parties charged with murder, or that the jury were permitted 
to carry with them, when they retired to consider of their ver- 
dict, papers not connected with the trial of appellant. The 
charge of the court has the proper title and number of the case 
on trial, and no reference is made to any other party. The 
indorsement on the charge, showing the name of another party, 


AostIn v. THE Srare. 





Opinion of the Court. 





and the file-mark of the clerk, with his signature, would not 
raise the presumption that the charge had been used on the 
trial of that party, and much less would it not be presumed that 
such party was convicted of murder, and that the jury were 
influenced thereby in making up their verdict, to the prejudice 
of appellant. If the charge was applicable to appellant, there 
is no apparent reason why he should object to the use which 
may have been made of it on the trial of some other party, if 
true in fact. 

Third. Because the charge of the court was calculated to 
mislead the jury in not properly defining the distinction 
between murder in the second degree and manslaughter, and 
because the charge upon manslaughter did not have sufficient 
reference to the case before the jury. 


There is much in the charge, consisting of passages copied 


from the Criminal Code, having no direct relation to the facts 
in proof, which might well have been omitted; but believing 
that the law of the case was charged with sufficient distinctness 
to enable the jury to arrive at a proper conclusion on the facts, 
the superfluons charges could not have misled the jury to the 
injury of the defendant. The charge was as favorable to the 
defendant as he had any right to expect from the evidence. 
The objection that the charge does not draw a distinction 
between murder in the first and second degrees and man- 
slaughter, if well founded as to the degrees in murder, could 
not injure the defendant, as he was not found guilty of murder 
in the first degree. But the charge defines murder in the first 
and second degrees, and also defines manslaughter; and the 
objection that it was calculated to mislead the jury in not 
defining the distinction between murder and manslaughter, is 
believed to be untenable. 

The fifth ground of the motion for a new trial is, that the 
verdict of the jury was the result of prejudice, caused by im- 
proper statements of one of the jurors to his fellow-jurors dur- 
ing their deliberations. 

It appears from the affidavit of the juror Hopson, that after 
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the jury had retired to consider of their verdict, another juror, 
whose name he, Hopson, did not recollect, but thought it was 
Frank Kountz, told him that he, Kountz, had heard that the 
defendant Austin had killed another man up the country, and 
- Hughes made two he had killed, and fuyther stated to him 
that the defendant had stabbed another in Houston. This 
juror further stated, that, by reason of this information, he was 
prejudiced against the defendant, and influenced in his ver- 
dict, and induced to fix the punishment of the defendant at a 
greater nunmtber of years in the penitentiary than he would have 
done had he not heard the statements. 

In support of this ground, we are referred to Article 3137, 
Paschal’s Digest, and especially to the 7th and 8th subdivi- 
sions of that article, which, as appellant contends, entitled him 
to a new trial, and are as follows: “7th. Where the jury, after 
“having retired to deliberate upon a case, have received other 
“ testimony, or where a juror has conversed with any person in 
“regard to the case. Sth. Where, from the misconduct of the 
“ jury, the court is of opinion that the defendant has not re- 
“ceived a fair and impartial trial, and it shall be competent 
“to prove such misconduct by the voluntary affidavit of a 
¢ juror.” 

These provisions were intended to secure to the accused an 
open, public trial before a jury, where he could be heard by 
himself and counsel, and be confronted with the witnesses 
against him, but it cannot be supposed that the deliberations 
of the jurors among themselves, after they retire to consider 
of their verdict, should be cause for a new trial. 

This juror seems to have very imperfect views of what was 
his duty, when he says he was influenced in his action, as a 
juror, by what a fellow-juror told him the defendant had done, 
or anything he had heard about the defendant having no rela- 
tion to the case on trial. It was not evidence upon which he 
could find his verdict, nor does it appear that the statement 
was made to him for the purpose of influencing his action as a 
juror. He does not recollect the name of the juror, nor does 
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he say he had any doubt of the guilt of the defendant from the 
evidence adduced on the trial, but only that he was induced to 
increase the punishment on account of what he had been told 
Sy another juror, 

The statement of the juror as found in his affidavit, is not 
made by the statute a ground for a new trial, and it is only for 
such causes as the statute prescribes that another trial will be 
awarded. Where misconduct of the jury is cause for a new 
trial, it is only so conditionally. It must be shown that the 
defendant has not received a fair and impartial trial, by reason 
of such misconduct, and the discretion of the court must be 
exercised upon the facts in granting or refusing the motion on 
that ground. The affidavit is clearly insufficient and without 
merit as cause for a new trial. 

(Jack v. The State, 26 Texas, 4; Johnson v. The State, 27 
Texas, 769, and ——— vw. The State, decided at Austin, and 
not published.) 

The objection to the charge of the court as being contrary 
to the law and the evidence, and referred to as the fourth 
ground of the motion for a new trial, has been considered and 
disposed of in connection with the other objections before 
noticed. 

Appellant, in his motion for a new trial, does not complain 
of the verdict of the jury as being against the evidence, but 
assigns it for error on a separate paper found in the record, 
without the file mark of the clerk upon it, but signed by coun- 
sel for appellant. It is further assigned as error, that the term 
of the sentence as fixed by the jury was out of all proportion 
to the offense, even supposing the evidence justified the find- 
ing of murder in the second degree. 

Murder in the second degree is punished by confinement in 
the penitentiary for not less than five years, and with no other 
‘imit as to time than the discretion of the jury, according to 
the circumstances attending the homicide. 

The injuries which resulted in the death of Edward Hughes 
were inflicted by the defendant in a cruel manner, and were 
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attended with circumstances showing an evil and cruel dispo- 
sition, and that the design was to kill. The jury have said by 
their verdict that the defendant was guilty of murder in the 
second degree. The evidence supports the verdict, and the 
judgment is affirmed. 

Affirmed. 





ANDREW J. WALKER v. THE Srare. 


L. ALreI—REASONABLE DOUBT. A charge to the jury which assumes that 
no evidence of an alibi can avail the defendant (when the evidence of 
the State alone would be sufficient to convict), unless it produces con- 
viction on the minds of the jury, that defendant was not present at 
the commission of the offense, but elsewhere, is error. 

2. ALTBI—REASONABLE DOUBT. If the evidence of an alibi produces upon 
the minds of the jury a reasonable doubt concerning the truth of 
the facts constituting the guilt of the defendant, affirmed in the indict- 
ment, it would be sufficient to require an acquittal. Such a doubt 
might arise in their minds from the evidence tending to prove the alivi, 
and if so, that would be sufficient to render the evidence available to 
rebut the affirmative evidence for the State, without their minds ever 
having arrived at a conviction, to the degree of a moral certainty, as 
to the truth of the adlbi. 

8. CHARGE OF CouRT. Ona trial for murder, the following language was 
used by the jndge in his charge: ‘‘If, therefore, the jury are satisfied, 
‘** beyond a reasonable doubt, from the testimony adduced, that the 
“‘ means used by the defendant were likely to kill or do great bodily 
‘** harm,” etc., ‘‘the jury will return their verdict for murder in the 
‘* firstdegree.” Held, where the defense relied on was an alibi, that 
such a charge indicated the opinion of the judge as plainly, and much 
more injuriously than if it had been directly expressed, and was error, 
for which a judgment of conviction should be reversed. 

4. CHARGE OF CouRT—DYING DECLARATIONS. A charge of the court that 
dying declarations were “ worthy of the same credit as other evidence,” 
is objectionable, as a charge upon the weight of evidence. 

5. CHANGE OF VENUE. When an affidavit for a change of the venue of a 
criminal cause is made, on the ground of prejudice, with supporting 
affidavits, as required by Article 2994 Paschal’s Digest, it cannot be 
overborne by any number of counter-affidavits of a negative character. 

6. CHANGE OF VENUE The discretion given to a District Judge in deter. 
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mining the merits of an application for change of venue, is a judicial, 
and not a personal discretion, and his action may be revised by this 
court on appeal. 


Apprat from Galveston. Tried below before the Hon. Sam. 
Dodge 


A little after dark on Sunday evening, the 19th day of May, 
1872, Green W. Butler and his family had finished their sup- 
per, at the residence of Butler, on Clear Creek, in Galveston 
county. 

Green Butler then walked out of the room in which the 
family had taken tea, upon the gallery of his house, and while 
there standing, some persons rode up in front of the house and 
gallery, and stopped’outside of the yard gate, about thirty or 
forty feet from the house, and asked if they could get supper, 
to which Butler replied, “ Alight; certainly.” Butler then 
walked out to the gate, and two persons who had dismounted 
remained outside of the gate until Butler reached the same, 
and then one of them immediately shot Butler with a pistol, in 
the breast, without further “‘ parley,” and Butler fell upon the 
ground as if dead, whereupon the two persons ran away on 
their horses. Butler survived the shot about ten minutes, and 
then died; but before he died, he told several persons who 
were about the house at the time, who it was that had killed 
him. 

The evidence shows that Mrs. Annie Butler, the wife of the 
deceased, heard the question asked by the persons as they rode 
up, and as distinctly heard the reply, and also the shot that 
followed so soon as Butler could walk to the gate. Mrs. Butler 
testified that she ran immediately to the prostrate form of her 


husband, who was, when she reached him, supporting his head 


on his hand and elbow as he lay upon the ground. 

She asked him if he was dead, and he replied, “ Yes, Annie, 
“Tam dead (or dying). Andrew Walker killed me, and little 
“Tsam was with them. I did not know the other.” There 
were two other witnesses who heard this declaration repeated 
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two or three times—Joe White and Ebbie Lewis, the one 
being a visitor at the house, and the other an inmate of the 
family of Butler. 

The evidence of these three witnesses discloses the fact, that 
before Butler died, and before he repeated the above declara- 
tion, he recognized every one around him, and asked to be 
turned from one position to another, in order to relieve his 
agony, and in all respects he acted as in his perfect senses after 
the fatal wound had been inflicted. “ Little Isam,” who was 
spoken of by Butler as being “ with them,” was a negro boy 
who was well known to Butler, as having been a long time in 
his (Butler’s) employ; and he testified that it was true that 
he (Isam) was present at the time of the killing (or shooting), 
and that he saw a tall man (such as the appellant) pull out a 
pistol and shoot Butler, withont any talk between any of the 
parties; and he saw another shorter man standing alongside of 
the one who delivered the shet. Isam’s testimony indicates 
that he was there by a seeming accident. “Isam knew defend- 
ant well; would know him anywhere ; saw the face of the man 
who fired the shot, and could not say that it was defendant.” 

Two or three witnesses corroborated the truth of Isaim’s 
evidence as to the fact that he (Isam) was there at the time of 
the shooting. 

The court admitted the declarations, as within the rule under 
the statute. 

Upon this testimony the State rested the case against An- 
drew Walker. 

It was testified for the defense that the two Walkers and 
Black were at the house of Mrs. Walker (mother of appellant), 
distant four and three quarters milés from Butler's; that they 
left Mrs. Walker’s at half an hour before sunset, proceeding 
eastwardly in the direction of Summit, whither they were 
going; that “at sunset,” about “sun-down,” they reached 
Hugh Kelly’s, on the way to Summit; that they remained halt 
an hour at Kelly’s; that from this point the distance to Sum- 
mit is five and a half miles eastward, and to Butler’s tive and 





WALKER V. THE STATE. 





Statement of the case. 








three-eighths miles southward ; that they left Kelly’s “ after sun- 
“set ;” that they were met at Kelly’s bridge by Jerry Thorn- 
ton (State’s witness) “‘ about dusk ;” “met them at the bridge 
“just at dusk;” that this bridge is about two hundred and 
fifty yards eastward from Kelly’s house, on the road to 
Summit. Three men were shortly after seen by Bob Thorn- 
ton passing his house. He swore: “It was just growing 


“dusk when I saw three men riding by me slowly, side by 
“ side, talking, coming towards Summit in a walk.” This 
point is one and a quarter miles eastward from Kelly’s house, 
and four and a quarter miles from Summit, aad about five 
miles, by any feasible route, from Thornton’s house to But- 
ler’s. It was in evidence that they were met half-way between 
Kelly’s and Summit by Lea, who had left the camp at Summit 
“after sun-down,” to go to Kelly’s; that they spoke to him and 
he knew them. They were riding in a walk. Not dark when 
he met them. This point is distant from Butler’s about six 
miles, and from Summit about two and a half miles. It was 
testified that they arrived at Summit, which is distant from 
Butler’s house six and five-eighths miles,“ about 8 o’clock,”—* it 
“was not later than 8.15 o’clock, p.m.” On the 19th of May, 
the sun set at 6 50. The moon was full on the 21st of May. 
It appears, from the testimony, that there was no unfriendly 
feeling known to exist between the accused and the deceased. 

The State then rebutted, by evidence showing that two per- 
sons in male attire were seen, just before the murder, within a 
short distance of Butler’s residence, riding on horseback, in the 
direction of Butler’s huvuse, one of them on Walker’s dun horse, 
as recognized by the witness, who knew the horse well, and 
which was shown to be the same horse that Walker was riding 
on that afternoon when last seen. 

It was also in evidence, by the same witness, that the killing 
was done ir such time as it would have taken the two parties 
to ride the distance from where seen to Butler’s, and that the 
shot and screams of the wife, thereafter, were heard by the 
same witness who saw the two men. 
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It was further testified by two witnesses, that, since the mur- 
der, the distance from Butler’s residence to the point (Summit) 
where Walker was seen after the murder, had been ridden on 
horseback, by a man weighing one hundred and sixty-five 
pounds, in twenty minutes by the watch, and that the horse on 
which the ride was made was not a race-horse, but one that had 
been used as a cow-pony. 

Walker and Black, though severing on the trial, joined in an 
affidavit for a change of venue, which alleged that there existed 
in Galveston county, where the prosecution was pending, so 
great a prejudice against them that they could not obtain a fair 
and impartial trial. This was supported by the affidavits of 
three persons, as required by the statute. The State then filed 
the affidavits of forty-nine persons, who.swore that they were 
satistied there existed no such prejudice against the defendants 
as to prevent their obtaining a fair and impartial trial. The 
affidavits for the State, as well as for the defense, were to the 
effect that affiants were acquainted with public sentiment on the 
subject in Galveston county; but no effort of a direct character 
to attack the credibility of the parties who made the affidavits 
for defendants was made, nor did any of them making counter- 
affidavits swear positively to the absence of such prejudice as 
would prevent a fair trial. 

Verdict of “ Guilty of murder in the first degree, and pen- 
“ alty affixed as death.” 


Willie & Cleveland and Arthur W. Andrews, for appel- 
lant, insisted : 

First. That the counter-affidavits did not negative the exist- 
ence of great prejudice as a fact. 

Second. That the court erred in requiring that the evidence 
of an alibi should be convincing to the mind of its truth be- 
fore an acquittal could be had, if the State’s evidence had made 
out the case, citing Dorsey v. The State, 34 Texas, 658; French 
v. The State, 12 Indiana, 673; Pilkinton v. The State, 19 
Texas, 214. 
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Third. That the court erred in instructing the jury that if 
the statements made by deceased were made in conformity 
with the rules given in the charge, they were “worthy of the 
“ same weight as other evidence,” as charging on the credibility 
of a witness, and upon the weight of evidence; citing Lam- 
beth vw. The State, 1 Cushman, 358; 17 Illinois, 17; 1 Green- 
leaf on Evidence, Sections 160, 161, 162; 2 Starkie on Ev. 
idence, 366, 367. 

Fourth. That the charge assumed, as true, facts the jury 
should have found, citing Kimbro v. Hamilton, 28 Texas, 566; 
Andrews v. Marshall, 26 Texas, 215; Blankenship v. Douglass, 
26 Texas, 228, 229; Cobb v. Beall, 1 Texas, 346, 347; White 
vy. The State, 13 Texas, 133; Brown wv. The State, 23 Texas, 202. 


M. C. McLemore, for the State, contended : 

First. That there was no error in refusing to change the 
venue, Winkfield v. State, and Cotton v. The State, 32 Texas. 

Second. That the charge, on the whole, was as favorable to 
defendant as the facts would allow, and the mere fact of any 
particular part not conforming to law in the abstract, affords 
no reason why the court should reverse, citing Henderson ». 
The State, 12 Texas, 531; Robinson v. The State, 15 Texas, 
311; O’Connell w. The State, 18 Texas, 343; Monroe v. The 
State, 23 Texas, 216; Daniels v. The State, 24 Texas, 389; 
Johnson v. State, 27 Texas, 766.—Continuing— 

The truth is, as shown by the record, that the jury were 
obliged to convict Andrew Walker unless they believed that 
Mrs. Butler, Joe White, and Effie Lewis were deliberate per- 
jurers, because they each swore that Green Butler told them 
(whilst perfectly sane, and they stated how they knew he was 
sane to the satisfaction of the court and jury) that Andrew 
Walker had killed him, and they testified as to the manner 
of the killing, as they saw it themselves. Unless, forsooth, it 
be argued that Green Butler went from this world into eternity 
with a falsehood on his lips, because it is. not possible, under 
the proof, that he was mistaken. And then, to talk about a 
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charge on the weight of that evidence, as having-anything to 
du with the verdict, and that, too, when the court say that it is 
only entitled to the same credit as other evidence, and afterwards 
tell the jury that they are the judge of the credibility of all 
the evidence, and, at the instance of the defendant, specially 
admonish the jury of the peculiar infirmity of men who are 
dying, and who may only think a thing to be true when it 
really is not. 

Read the charge as given at the request of defendant: “ They 
“(the jury) are to consider the circumstances under which the 
“declarations of the deceased were made, and what was the 
“condition, mental and physical, of the deceased at the time, 
* whether he was in a condition to know the facts, and whether 
“they have been disclosed as they really were, or only as 
“seemed to him to be; and, in coming to your conclusion, will 
“ weigh all the facts, as well those proved by the defendant as 
“those proved by the State, and if, from the testimony ad- 
“duced by the State or by the defendant, or of all taken 
“together, a reasonable doubt arises in your mind, spring- 
“ing out of the testimony as to the identity of the person 
“or persons engaged in the homicide, then you should give 
“the defendant the benefit of the doubt and find him not 
“ guilty. 

* Third. It is a rule of evidence that dying declarations are 
“to be admitted without the sanction of an oath taken by the 
“ deceased, are to be judged of and weighed by the jury, with 
“all the other in the case, and if upon the whole testimony 
“there arises out of it a reasonable doubt as to the identity of 
“the person or persons committing the homicide, then it would 
“be your duty to acquit him.” 

And again. “That the burden of proof is at all times upon 
“the State, upon the plea of not guilty, to establish the guilt 
“of the accused beyond a reasonable doubt, and if, in consid- 
* ering all the facts in proof, as to time, distance, and locality, 
“and all other facts in proof, whether made by the State or 
“defendant, there arises in your mind a reasonable doubt as 
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“to the fact of the presence and participation of Andrew J. 
“ Walker in the homicide, then you should acquit him.” 

And in the face of the general charge, and the foregoing 
charges as asked by defendant, this court is asked to reverse 
this cause on account of isolated parts of the general charge 
on the same subjects! 


Roserts, C. J. The appellant was indicted for the murder 
of Green Butler in the county of Galveston, tried, convicted 
of murder in the first degree, and adjudged to be hanged, as 
the penalty awarded. 

We are of opinion that there are several material errors in 
the proceedings upon the trial, for which the judgment must 
be reversed. 

One of the highest and safest securities in the preservation 
of rights is a substantial adherence to the rules of law pre- 
scribed for the judicial proceedings in ascertaining and ad- 
judging the legal consequences of their infraction. Whatever 
may be the facts exhibited on the trial of a criminal cause, if 
the rules of proceeding that have been adopted as necessary to 
elicit and establish the truth of the issue, are broken down 
and disregarded, there is no reliable certainty in the result. 
Hence, without considering what, in our opinion, should have 
been the verdict upon fhe facts, as presented in the record, it 
is necessary to see how far such verdict might have been 
tainted, by the infusion into its formation of errors of law, to 
the prejudice of the defendant. 

Our Code requires that in every case of felony the judge 
shall, whether asked to do so or not, “deliver to the jury a 
“written charge, in which he shall distinctly set forth the law 
“applicable to the case; but he shall not express any opinion 
“as to the weight of evidence, nor shall he sum up the testi- 
“mony.” (Paschal’s Digest, Article 3059.) It further pro- 
vides that new trials shall be granted in cases of felony, 
“where the Court has misdirected the jury as to the law, or 
“has committed any other material error calculated to injure 
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“the rights of the defendant.” (Paschal’s Digest, Article 
3137.) 

The charge of the court in this case develops the principles 
of the law of homicide, from murder in the first degree down 
to justifiable homicide, with all of the intermediate degrees, so 
that the charge itself does not indicate with any certainty what 
was the character of the transaction under investigation. This 
superfluity might be, and often is, harmless, where it appeared 
evident that it was not calculated to mislead, or prejudicially 
confuse the minds of the jury in the discharge of their duty. 
But where the court misdirects the jury as to the law relating 
to the material facts which are involved in the transaction, as 
shown by the evidence, then such error enters into the verdict 
as one of the elements of its production. 

Without any critical examination of the numerous irrelevant 
charges, and of the injurious effects they may have been caleu- 
lated to produce, it will suffice to notice those erroneous 


charges that applied directly to the facts of the case. 

And in order to appreciate their full force, it may be proper 
to state, in advance, that the evidence showed without any dis- 
pute or doubt that Green Butler was shot and killed in his 
own yard by some person, the act being planned beforehand 


and deliberately performed without any known justification, 
excuse, or palliation—a plain case of assassination—and the 
only fact in dispute as exhibited in the evidence was, whether 
or not Andrew J. Walker was the man who shot him. The 
State assumed by the charge in the indictment that he was the 
man. He, by his plea of not guilty, said.he was not. The 
affirination of the issue and the burden of the proof of that 
fact was on the State. : 

The dying declarations of Butler identitied Walker as the 
man, to rebut which evidence was adduced tending to show, 
and for the purpose of showing, that he was somewhere else 
and not at Butler’s at the time of the killing. 

In reference to the issue thus presented by the evidence, the 
court instructed the jury as to the rules of law under which 
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dying declarations were admissible, as specified in the Code, 
and added thereto, that “if the statements made by the de- 
“ceased were made in conformity with these rules of law, then 
“it is competent testimony, and worthy of the same credit as 
“other evidence.” In the same connection he charged them 
that “an alibi is a species of defense sometimes relied upon in 
“criminal cases, and when an accused relies upon it, the affirm- 
“ative of the issue rests with him ; it becomes incumbent upon 
“him to maintain it to the satisfaction of the jury, if he would 
“enjoy its benefits. It is impossible to convict an accused if 
“he was at the time in another and different place than the one 


“charged in the indictment. The burden of proving that he 
“ was elsewhere is cast upon him. If the defendant has adduced 


“ evidence to the entire satisfaction of the jury, that on the night 
“the murder is charged to have been committed, that he was at 
“so great a distance therefrom, or the time was such as to make 
“it impossible for him to have committed the offense, then the 
“defendant must be acquitted. This is a fact for the jury to 
“ decide from all the testimony elicited in the cause.” 

This charge was well calculated to convey the idea to the 
jury that the case of the State was made out by the dying 
declarations “ worthy of the same credit as other evidence,” 
subject to being defeated alone by the defendant proving, be- 
yond a reasonable doubt, or to a moral certainty, or “to their 
“entire satisfaction,” that it was not possible for Walker to 
have been at Butler’s when he was killed. It makes an alibi 
a defense in the nature of a plea of confession and avoidance 
in a civil suit; whereas it is not a defense at all in any other 
sense than as rebutting evidence tending to disprove the fact 
alleged in the indictment, that Walker killed Butler, the bur- 
den of proving which allegation rests on the State throughout 
the whole trial, and cannot be changed, so far as the action of 
the jury upon the evidence is concerned, by anything short of 
an admission upon the record, if suchea thing would under any 
circumstances be a proper proceeding. For notwithstanding 
the failure of a plea of autrefois convict, the law does not de- 
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bar a trial on the plea of not guilty. The obvious error in the 
charge consists in furnishing the jury with an artificial rule 
as to the degree in the strength of their conviction (and that 
the highest possible degree), concerning the proof of the alzbi, 
before it should be allowed to have any influence on their 
minds in disproving the fact that Walker was the person who 
shot and killed Butler; whereas the rule of law is that such 
evidence of an alibi should only be of such weight as to pro- 
duce upon the minds of the jury a reasonable doubt of the facts 
affirmed by the State, that Walker was the man who shot But- 
ler. Such a doubt might arise in their minds by the evidence 
tending to prove the alibi before they had arrived at a moral 
certainty as to the truth of the alibi, and if so, that would be 
sufficient to render the evidence available to rebut the affirma- 
tive evidence for the State, without their minds ever having 
arrived at a conviction, to the degree of a moral certainty, as 
to the truth of the alibi. 

For the purpose of correcting the error of this charge, the 
defendant’s counsel asked the court to charge the jury, “ that 
“if from the evidence adduced in this cause, there arises in 
“your minds a reasonable belief that the accused was else- 
“where than at the place of the homicide, at the time of its 
“commission, then you should acquit him.” The refusal of 
the judge to give this charge shows clearly that in his opinion 
a reasonable belief was not a sufficient degree of conviction of 
the truth of the alzbi, but that it must fasten upon their minds 
to the degree of a moral certainty, or, in his own language, it 
must be established to their “ entire satisfaction.” 

Although this charge thus asked may not have furnished 
the exact rule upon the subject, it Served the purpose of calling 
the court’s attention to it, and of inviting a reconsideration 
and reformation of the erroneous charge. 

Another objection to the charge is ia the inferential as- 
sumption that Walker was the person who killed Butler, to be 
found in several parts of the charge, and especially in the con- 
clusion of it, which is as follows: “If, therefore, the jury are 
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“satisfied, beyond a reasonable doubt, from all the testimony 
“ adduced, that the means used by the defendant were likely to 
“kill or do great bodily harm, and the circumstances connected 
“with the homicide manifested a fixed design to kill, although 
“it may have existed but for a moment, and it is not otherwise 
“shown that the act was the result of rash, sudden impulse or 
“passion, then the jury will return their verdict guilty of 
“murder in the first degree, and assess the punishment to be 
“ either death or punishment in the penitentiary for life.” 

It often happens that facts are assumed as true, in a charge, 
without any prejudice to the accused. For instance, in this 
case, had it been assumed that Butler was killed by a pistol 
shot, it could not have injured the defendant, for that was a 
fact about which there was no question or doubt, and no effort, 
as shown by the evidence, to controvert it. It is very differ- 
ent where the charge is so shaped as to take it for granted 
that the defendant is the person who did the act of shooting, 
when that is the only fact in controversy, as exhibited in the 
evidence. Being placed prominently in the conclusion of the 
principal charge, and being applied to this case directly, in 
connection with such facts as would be sufficient to make the 
killing murder in the first degree, by the defendant, none of 
which additional facts were in controversy at all, it was well 
calculated to injure the rights of the defendant.” (Paschal’s 
Digest, Article 3137.) The expression, that if the jury are 
satisfied “ that the means used by the defendant were likely 
“to kill,” ete., “the jury will return their verdict of murder 
“in the first degree,” indicated the opinion of the judge as 
plainly, and much more injuriously than if it had been directly 
expressed, under all the circumstances of the case. 

The charge of the court, that dying declarations were 
“worthy of the same credit as other evidence,” was also ob- 
jectionable as a charge upon the weight of evidence. The rule’ 
of law is, that such declarations, though not under oath, are 


admissible evidence; but there is no rule of law that deter- 


mnines their weight in comparison with other evidence, as the 
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judge undertook to tell the jury in this case. The judge also 
instructed the jury as to the weight and force of circumstantial 
evidence under particular contingencies. 

It is contended, that the subsequent charges given to the 
jury by the judge, at the instance of defendant’s counsel, 
effaced the erroneous impression and corrected the error of 
these charges. In three charges thus given, it was substan 
tially expressed, though each time in different language, that 
if from all the evidence there was a reasonable doubt as to the 
presence and participation of Andrew J. Walker in the homi 
cide, he should be acquitted. 

This did not remove from the minds and consciences of the 
jury the bar and limitation imposed upon them by the artificial 
rule, that they must be entirely satisfied that Walker could not 
possibly have been at Butler’s at the time of the homicide be- 
fore the evidence of the alibi should be allowed to raise a 
reasonable doubt in their minds. The artificial rule as to the 


necessary weight of evidence took away the free action of 
their minds in forming the doubt from the whole of the evi- 


dence. The minds of the jurors were trammeled with a con- 
dition precedent in the mental process, without which there 
could no doubt be allowed to arise in their minds in considering 
the whole of the evidence. 

There is also no certainty that these additional charges were 
calculated to remove the impression made upon the jury by 
the opinion of the judge as to the weight of the evidence, 
deducible from his assumption of the fact in his charge that 
Walker was the person who killed Butler. That opinion of his 
still helped the jury to resist the doubt from arising in their 
minds, if they were predisposed to Yresist it ; or at any rate, in 
proportion to its influence upon them, it tended to prevent the 
doubt from arising in their minds, and the support given by it 
may have turned the mental scales against the defendant, as 
to the reasonable doubt. There are artificial rules of evidence 
established by Iaw which restrain the jury from the free use 
of the mind in forming a verdict, except on a condition pre- 
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cedent, as, in the case of perjury, they cannot find the defend- 
ant guilty, although satisfied fully of the guilt, unless their 
belief is founded on the testimony of two, or what is equal to 
two witnesses. But the law allows no such artificial rule as to 
what degree of proof shall exist before a reasonable doubt can 
be allowed to arise in and control the minds of jurors in the 
trial of a criminal cause. (Paschal’s Digest, Article 3108.) 

A charge upon the weight of evidence is not necessarily a 


ground for reversal, unless it appears, by a bill of exceptions, 


that it was objected to at the time it was given, so as to enable 
the district judge, as we may presume, to correct it, or with- 
draw it from the jury if he should think proper to do so, 
(Paschal’s Digest, Articles 3059 and 3067.) 

If the defendant fails to make such exception, he may still 
inake it a ground for a motion for a new trial, and then if it 
appears that such charge upon the weight of evidence is so 
flagrant, and on a matter in issue of vital importance, so.as to 
make it not only an error, as it must be—being contrary to 
law—but alsoa “ material error calculated to injure the rights of 
“the defendant,” then it will be a good ground for a new trial, 
the refusal of which, if made on such ground, will authorize 
this court to reverse the judgment of conviction in a case of 
felony. (Paschal’s Digest, Article 3137.) When such error is so 
material as to require a reversal must be a matter of sound 
discretion and judgment, as there can be no fixed rule applica- 
ble to the facts of every case. In this case, the two most ma- 
terial facts were, the truth of the dying declarations, the weight 
of which as evidence the judge defined without any legal 
authority for doing so; and the fact that Walker was the man 
who shot Butler, which the court inferentially assumed as an 
established fact. Surely this must be a most material error, if 
it be true that the Constitution and laws of this State guarantee 
to every man an impartial trial by a jury of the country, 
according to the law of the land. If the judge may directly or 
indirectly give his opinion to the jury as to the weight they 
should attach to particular evidence, and assume facts to be 
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proved that are contested by the evidence, and thus infuse into 
the minds of the jury his judgment as to the material matters 
in controversy, the conclusion arrived at is not their own 
verdict. 

The law of this State,as contained in the Code, is as plain as 
it can be written in separating the duties of the judge and of 
the jury, and in defining exactly the respective duties of each 
in a criminal trial, all in harmony with and to carry out that 
provision of our Constitution which declares that “the right of 
“trial by jury shall remain inviolate.” (Paschal’s Digest, Ar- 
ticle 1101.) 

** The only mode of trial upon issues of fact in the District 
“Court is by a jury of twelve men, unless in cases specially 
“ excepted.” (Paschal’s Digest, Article 3007.) 

“The jury are the exclusive judges of the facts in every crim- 
* inal cause, but not of the law in any case. They are bound 
“to receive the law from the court and be governed thereby.” 
(Paschal’s Digest, Articles 3058, 3108.) 

On the other hand, the judge is required, in cases of felony, 
to deliver to the jury a written charge, in which he shall dis- 
tinctly set forth the law applicable to the case, and he is posi- 
tively prohibited from expressing any opinion as to the weight 
of the evidence, from summing up the testimony, from discuss- 
ing the facts, or using any argument in his charge calculated to 
arouse the sympathy or excite the passions of the jury ; which 
closes with the emphatic expression: “It is his duty to state 
“plainly the law of the case.” (Paschal’s Digest, Articles 
3059, 3060.) 

The law contemplates that each. branch of the court will be 
competent to the task imposed—the judge to charge the law, 
and the jury to weigh the evidence and find the facts—and that 
each will strictly confine itself within its prescribed province in 
the administration of the law. 

If the jury may disregard the charge of the judge as to the 
law given them, and if the judge may assume material facts in 
issue to be proved, charge upon the weight of evidence, in 
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struct the jury as to the relative force of the different kinds 
of evidence, and as to the circumstances under which one kind 
may be equal in weight to another, and as to the proper pro- 
cesses of considering evidence in order to arrive at correct con- 
clusions, we will have presented a trial in form, but judicial 
anarchy, or judicial tyranny in substance, may be the result of 
the trial, to the prejudice of the defendant or of the State. 

Another ground of error complained of by the defendant is 
in the action of the court in overruling the application for a 
change of venue, which is made to appear in a bill of excep- 
tions, as it should be done, embracing all of the proceedings as 
well as the action of the court thereon. Walker and Black be- 
ing indicted together, joined in the affidavit for a change of 
venue, “ because there exists in Galveston county, wherein this 
* prosecution was commenced, and is now pending, so great 
* prejudice against them that they cannot obtain a fair and im- 
“ partial trial.” 

This is supported by the affidavit of three persons, residents 
of said county, fully as required by the terms of the Code. 
(Paschal’s Digest, Article 2994.) 

In opposition to this a counter-aflidavit was filed signed by 
forty-nine persons, who swear that they are satisfied there is 
no such prejudice against said defendants as to prevent their 
obtaining a fair and impartial trial. 

Those sworn, both in support of and in opposition to the 
change of venue, state,that they are acquainted with the pub- 


lic sentiment upon the subject in Galveston county. 

The Code provides that “a change of venue may be granted 
on the written application of the defendant, supported by his 
own affidavit and the affidavit of at least two credible per- 
sons, residents of the county where the prosecution is insti- 


és 
“ 
“ 


“ee 


tuted, for either of the following causes, the, truth and suf- 
“ ficiency of which the court shall determine,” ete. This court 
has decided that the District Court may admit counter-affida- 
vits, when deemed necessary in determining the facts thus sub- 
mitted to its judgment, in Winkfield v. The State. Reference 
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is here made to the case cited, for the general views of the 
court upon the subject, without repeating them here. We 
think the discretion given to the District Judge in determin- 
ing the merits of the application is a judicial and not a per- 
sonal discretion, and that therefore his action may be revised 
by this court on appeal, when properly presented by a bill of 
exceptions, as is done in this case. It may be very difficult to 
lay down in advance any general rule by which this court 
would be governed in passing upon the judgment of the court 
below, further than that we should presume it to be right, as 
in other cases, unless the contrary is made to appear, with 
reasonable certainty, in the record. If, however, a mode has 
been adepted and alone relied on, in determining the credibil- 
ity of the persons supporting the application, and the truth and 
sufficiency of the cause set out for the change of venue, is not 
competent to attain the object of the investigation, and will, if 
permitted, have the effect to defeat the object of the law itself, 
this court may well revise and reverse the action of the court 
below, founded upon such mode of proceeding. 

This case falls under that rule. Supposing the three persons 
- supporting the defendant’s application to be credible, which 
we must, as their credibility was not attacked, the law had 
been complied: with, which, prima facie, gave him the right to 
have the.venue changed. If that is allowed to be resisted and 
overborne by counter affidavits of a negative character, such as 
that in this case, made by a number of persons, the determi- 
nation of his right to a change of venue would descend into a 
struggle between him and the District Attorney to get the 


greater number of persons- to swear for and against the appli- 


cation; and the stronger the prejudice against him the more 
certain would be his defeat if thus determined. 

If the persons supporting the application are not credible 
persons, or if the prejudice as sworn to by them does not exist, 
it may be shown by the proof of affirmative facts, as well as by 
negative evidence, as was done in the case above cited of Wink- 
field v. The State. (Texas Reports, 40.) In that case, it was 
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shown that the persons who made the affNavit in support of 
the application were obscure persons, not acquainted with the 
public sentiment ; that the case had attracted but little atten- 
tion, the parties being unknown to the mass of the people in 
the county; that there were a large proportion of the jurors 
of the county who had most probably never even heard of the 
transaction at all. Such affirmative facts being proved, in ad- 
dition to the negative evidence, as in this case, this court sus- 
tained the action of the court below in refusing the application 
for a change of venue. We areof opinion that the court erred 
in overruling the application for a change of venue, on account 
of the mode which was alone adopted in determining the issue 
on it. The effect of this, however, will only be to indicate a 
proper mode of investigation, should another similar applica- 
tion be hereafter made in the District Court. 

Without undertaking to define the different ways in which 
this matter may be properly tried and determined, it is now 
only decided that the mode adopted in this case is not a proper 
one, so as to enable this court to justify the refusal of the appli- 
cation, as made and supported for the change of venue. 

We are of opinion that the court erred in overruling the ap- 
lication for a change of venue, in the charge to the jury, and 
in overruling the motion for a new trial, for which the judg- 
inent must be reversed and the cause remanded. 

Reversed and remanded. 





JerF Buack v. Tue Srare. 

1. QUALIFICATION OF JUROR. - A juror, in answer to questions touching his 
qualifications, said “that he had read the report of the evidence in the 
“case of The State o. A. J. Walker (jointly indicted with defendant) ; 
‘that he had formed an opinion thereon as to the guilt or innocence of 
‘** the accused ; that it would require other and different evidence to 
‘ change that opinion ; that the opinion so formed would not influence 
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‘* his verdict in the slightest degree; and that he would go into the jury 
** box and give the accused a fair and impartial trial, according to the 
‘** law and evidence appearing on the trial.” Held, that the court below 
should not have been satisfied that the juror was impartial. 

2. WHAT CHARACTER OF OPINION DISQUALIFIES A JUROR. Light impres- 
sions, which may be supposed to yield to the testimony offered, and 
which may leave the mind open to a fair consideration of the testimony, 
constitute no objection to a juror; but those strong and deep impres- 
sions, which will close the mind against the testimony that may be of- 
fered in opposition to them, which will combat the testimony and resist 
its force, do constitute a sufficient objection to him. 

3. WHEN QUALIFICATION OF JUROR DOUBTFUL. When it is doubtful 
whether a juror is qualified, it is more consonant with the spirit of our 
Constitution and laws, and safer, to decide against his qualification. 


Apprat from Galveston. Tried below before the Hon. Sam 
uel Dodge. 


Jeff Black was jointly indicted with Andrew J. Walker 
for the murder of Green Butler. The facts developed on the 
trial were identical with those reported in Walker v. The State 
(ante, p. 361), with the exceptions stated in the opinion de- 
livered in this case. 

The charge of the court in the trial was a reproduction of 
the charge in Walker v. The State, with the exception of the 
charge as to alibi, which the court omitted. The errors as- 
- signed in that case, with this exception, are common to this. 

Verdict, guilty of murder in the first degree, and punishment 
fixed at imprisonment in the penitentiary for life. 


Willie & Cleveland, and Arthur W. Andrews, for appellant, 
cited Moses v. The State, 10 Humphries, 460; People v. Ver- 
milyea, 7 Cowen, 562; People v. Mather, 4 Wend., 231; 2 
Stewart & Porter, 308; Rice v. Tennessee, 1 Yerger, 435. 

M. C. McLemore, for the State, cited Henderson vw. The 
State, 12 Texas, 531; Monroe v. The State, 23 Texas, 231-2; 
Barrell v. The State, 18 Texas, 729, 730. 


Roserts, C. J. The facts in this case are substantially the 
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same as in that of Andrew J. Walker, except that Green But- 
ler said that he did not know the man that was with Walker - 
when he was shot by Walker, nor did any witness recognize 
him as the person who was there then, and the description so 
far as given of the person who was with the person who shot 
Butler, did not correspond with the appearance of Black. It 
is attempted to be shown that Walker did the shooting, and 
that another person was there with him acting his part in the 
matter with Walker, and that Black wes seen with Walker at 
several places, all that afternoon, and in the evening and night 
before and after the killing, and that therefore Black was the 
man who was with Walker, aiding in the killing of Butler. 

The important question of fact is, was Black the person who 
was at Butler’s with the man who did kill Butler. Whether 
he was there or not, as may be inferred from the evidence, de- 
pends to a great extent upon the consideration of the time 
Butler was killed, and the time and distance from Butler’s, at 
which he was seen by the witnesses before and after the time 
Butler was killed, as to which no intimation of opinion will 
be here given. 


The ruling of the court upon the application for a change of 


venue was the same, upon the same facts, as that in the case of 
Walker, their application having been made together, they 
being indicted in the same indictment. They severed on the 
trial, after their joint application for a change of venue had 
been overruled. 

The charge of court in this case was the same in substance 
as that in the case of Walker v. The State, except that part of 
it quoted in the opinion in the Walker case relating to the 
alibi, which was omitted in the charge of the court in the 
Black case. What was said in the opinion in the Walker case 
in relation to the overruling of the application for change of 
venue, and in relation to the other portions of the charge of 
the court, except concerning the alibi, need not be here re- 
peated, but reference may be had to that opinion, as applying 
to this case, with the exception mentioned. 
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There is another ground of error contained in the bill of 
exceptions, and in the motion for a new trial, for which also, it 
is contended, the judgment of conviction should be reversed ; 
and that is, that after the defendant had, in the selection of the 
jury, exhausted all of his peremptory challenges, his challenge 
of B. MclIllhenny, one of the jurors, for cause, was overruled, 
and that thereby he was, against his will, and over his objec- 
tion, tried by a juror, who was not impartial, as shown to the 
court by the juror’s examination under oath. 

Our Constitution provides that “in all criminal prosecutions 
“the accused shall have a speedy, public trial, by an impartial 
“jury. (Bill of Rights, Section 8.) 

The Code has provided the means of securing an impartial 


jury, by causing certain questions to be propounded to the 

juror, for the purpose of ascertaining whether or not he is lia- 
’ = 

ble to certain specified grounds of challenge for cause, one of 


which is as follows: “That from hearsay or otherwise there 
* is established in the mind of the juror such a conclusion as 
“to the guilt or innocence of the defendant, as will influence 
“him in his action in finding the verdict. For the purpose of 
“ascertaining whether the last cause of challenge exists, the 
“juror shall be first asked whether in his opinion the conelu- 
‘sion so established will influence his verdict. If he shall 
“answer in the affirmative, he shall be discharged. If he 
“shall answer in the negative, he shall be further examined by 
“the court, or under its directions, as to how his conclusion 
*‘ was formed, and the extent to which it will affect his action; 
“and if the court is not satisfied from such examination that 
“he is impartial, the juror shall be discharged.” (Paschal’s 
Digest, Article 3041.) 

“The court is the judge, after proper examination, of the 
“ qualification of a juror.” (Paschal’s Digest, Article 3044.) 

The said juror having answered the above question in the 
negative, and being further examined, he said “that he had 
“read the report of the evidence in the case of The State v. A. 
“J. Walker, that he had formed an opinion thereon as to the 
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“ ouilt or innocence of the accused, that it would require other 
“and different evidence to cliange that opinion; that the 
“opinion so formed would not influence his verdict in the 
“ slightest degree, and that he would go into the jury box and 
“ vive the accused a fair and impartial trial, according to the 
“law and the evidence appearing on this trial.” 

By a recurrence to the above quoted provisions of the Code, 
it will be seen that the object of the further examination is to 
ascertain first, that the juror has formed in his mind a conclu- 
sion.; second, the source from which it was formed, and third, 
the extent to which & will affect his action. When the ques- 
tion is first asked the juror, he is made the judge of the ex- 
tent to which the conclusion that he has formed will influence 
his action. But when he is further examined, the court be- 
comes the judge of the extent to which it will influence his 
action, and this must be determined by the nature of his con- 
clusion, as ascertained from what the juror says in answer to 
the questions. A slight, merely general impression, derived 
from hearsay or floating rumor, may be denominated a con- 
clusion which might not ordinarily be a disqualification. For 
it is implied in the shape of the first question as above quoted, 
that the juror may have some sort of a conclusion, founded on 
hearsay or otherwise, which would not disqualify him. A 
general opinion formed without any particular examination 
into the facts, and derived from a souree in which the juror 
placed no great reliance, might be denominated a conclusion, 
and still it might generally not disqualify the juror. 

On'the other hand, a satisfactory conclusion, from hearing 
and carefully considering the evidence, would certainly dis- 
qualify the juror. In this case, the juror had read the report 
of the evidence in the Walker case—Walker and the defend- 
ant being charged with the commission of the same offense, 
in the same indictment. The report referred to may be pre- 
sumed to be the detail of the evidence at a former trial, as 


given in the newspapers of the city, which is usually pub- 


lished in cases exciting any general interest. He must have 
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placed reliance in the report of the evidence which he read, in 
order tu have enabled him to have formed a conclusion at all, 
and the fact that, as he says himself, that it would require 
other and different evidence to change that opinion, shows, or 
at least renders it probable, that it was with some considerable 
attention to, and consideration of the facts reported, that he 
had formed his conclusion. Under such circumstances we are 
of opinion that the court below, in judging of the qualification 
of the juror, should not have been satisfied that he was an im- 
partial juror. 

The juror took his seat in the jury-box with a conclusion 
formed, when the defendant had not been heard, and without 
the benefit of the instruction of the court as to the law ap- 
plicable to the case. If his conclusion was in favor of the 
prisoner’s guilt, it was as a weight put in the scale of justice 
before the trial commenced. Whatever of obstinacy of char- 
acter and pride of opinion he possessed had to be‘overcome 
by other evidence. There are perhaps but few men who do 
not lean in favor of a preconceived opinion, founded on what 
they deem to be an authentic souree. They look favorably 
upon whatever will support ity and examine with increased 
caution whatever will oppose it. The love of consistency in 
the formation of their judgments requires this of them. No 
authority has been found for holding that this juror was quali- 
fied, and an abundance that is in opposition to it. (See Gray- 
ham & Waterman, New Trials, p. 377, and American author- 
ities cited, 378, 379.) In the case of Monroe v. The State, 
cited in support of the ruling of the court below, the judge, be- 
fore determining that the juror was qualified, satisfied himself 
by the answers to his questions, that the juror had really formed 
‘no conclusion as to the guilt or innocence of the prisoner. (23 
Texas, 210.) Perhaps the general rule, as to the impar- 
tiality of a juror under our code cannot be better laid down 
than it was by Chief Justice Marshall, in the Burr case, which 
is as follows: “ Light impressions, which may be supposed te 
“yield to the testimony offered, which may leave the mind 
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“open to a fair consideration of the testimony, constitute no 
“ objection to a juror; but those strong and deep impressions 
“which will close the mind against the testimony that may be 
“offered in opposition to them, which will combat the testi- 
“mony and resist its force, do constitute a sufficient objection 
“to him.” (1 Burr’s Trial, 416.) When the conclusion formed 
is such that it will require other and different evidence from 
that on which he has confidently relied in forming such con- 
clusion to change it, and the evidence on which he has based it 
is a report of the evidence in the case, believed by him to be 
reasonably authentie and correct, it can hardly be said that he 
is an impartial juror. And when upon an examination of the 
juror; it was doubtful whether he was impartial or not, it 
would be safer, and more in unison with the spirit of our Con- 
stitution and laws relating to the trial by jury, to decide 
against the qualification of the juror. (Moses v. The State, 10 
Humph. Tenn. Rep., 456.) 


We are of opinion that the court erred in overruling the 
motion for a new trial, upon the grounds that have been re- 
ferred to, and therefore the judgment must be reversed and 
the cause remanded. 


Reversed and remanded. 





Tue Srate v. Lycurcus MoCracken. 


1, ConstTriTuTIONAL Law. Section 17 of the General Provisions of the Con- 
stitution provides: ‘‘ Every law enacted by the Legislature shall em- 
“ brace but one object, and that shall be expressed in its caption.” Held 
that though the provision is mandatory, yet where the caption of an act 
amendatory of another misrecites the date of the act intended to be 
amended, and the original act was the only one ever passed on the same 
subject-matter, the mistake in date could surprise or mislead no one, and 
the validity of the amending enactment was not affected thereby. 


Appgat from Gonzales. Tried below before Thomas M. 
Harwood (Special Judge). 
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Kitrell, for the State. 


Roserts, ©. J. Chapter IT. of Title XXI of the Penal Code 
adopted by the Legislature of Texas,and approved on the 26th 
of August, 1856, was headed, “ Of threats to commit offenses,” 
and contained four Articles, numbers 784, 785, 786, and 787. 
The first of which, 784, defined the offense, and the others were 
dependent upon and explanatory of that one. 

From some cause the leading article, 784, was entirely left 
out of Paschal’s Digest, without any explanation to show 
whether it was accidentally or designedly omitted. 

For the purpose, either of restoring this omission, or of in- 
ereasing the penalty, the Legislature, on the 18th of October, 
1871, re-enacted all of the sections of said chapter, with a change 
alone as to the punishment, with a title as follows : 


“CHAPTER XI. 

“An Act to amend an Actentitled ‘ An Act to adopt and estab- 
“<lish a Penal Code for the State of Texas, approved 
“* August 26, A. D. 1871, 

“Section I. Be it enacted by the Legislature of the State of 
“ Texas, that Title XXI., Chapter IT., of an Act entitled ‘ An 
*“* Act to adopt and establish a Penal Code tor the State of 
“<« Texas, approved August 26th, A. D. 1856, be so amended 
‘*as to read as follows: 

“ Article 784. If any person shall threaten to take the life of 
“any human being, or to inflict on any human being any serious 
* bodily injury, he shall be punished by continement in the pen- 
‘‘itentiary for a period of not less than one year nor more than 
“tive years, or by fine of not less than five hundred dollars, nor 
“more than two thousand dollars.” 

Then follows Articles 785, 786, 787, as they are in Paschal’s 
Digest of Laws. The word and number, “ Chapter XI.,” con- 
stituting the above heading, has reference to the chapter in the 
general laws: of the “Second session, 1871,” and not to the 
chapters of the Penal Code. Pamphlet Act, p. 15, 2 Sess. 
1871. 12th Legislature. 2 Paschal’s Digest, p. 1338. 
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The defendant was indicted for seriously threatening to take 
the life of one Diances Beaty, alleged to be a human being, 
and the indictment was filed on the 11th of May, 1874, since 
the enactment referred to of the 18th of October, 1871. The 
indictment is in regular form. An exception was filed to set 
it aside, on the ground that “ there was no law to support said 
“indictment,” which being sustained, an appeal was taken by 
the District Attorney to this court. 2 

No brief has been filed pointing out any objection to the indict- 
ment or to the law. We are informed that the exception was 
sustained on account of the mistake in the title to the Act of 
the 18th of October, 1871, in which it is recited that the Act 
amended was “approved August 26th, 1871,” instead of “ ap- 
“proved August 26th, 1856,” as it should have been; and that 
thereby the amendatory Act of 18th of October, 1871, was ren- 
dered void for want of compliance with Section 17 of the 
General Provisions of the Constitution of the State of Texas, 
which prescribes that, “ Every law enacted by the Legislature 
“shall embrace but one object, and that shall be expressed in 
“the title.” (Paschal’s Digest, page 1127.) 

As to whether this provision is mandatory or only directory 
to the Legislature, has been decided differently by different 
States in which it has been adopted. (Cooley’s Con. Lim., 141, 
Sedgwick Stat. and Con. Law, 53-568.) 

In the case of Cannon v. Hemphill, Chief Justice Hemphill 
says, speaking of this Section, “It would be irrational to sup- 
“pose that this provision of the Constitution is merely a direc- 
“tory one, which may be obeyed or disregarded at the will 
“and caprice of the Legislature.” (7 Texas R., 208. Also see 
San Antonio v. Gould, 34 Texas R., 49.) 


One of the leading objects of this provision, as shown by all 


of the authorities, is to prevent surprise, misapprehension, or 
deception upon the Legislature, and upon the public, by the 
insertion in the Act of something that would not be indicated 
by the title of the Act. That was one of the principal evils 
that led to its adoption. (Tadlock v. Eccles, 20 Texas R., 782.) 


25 
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Now can this mistake of inserting 1871 for 1856, as being . 
the year when the Penal Code designed to be amended was 
approved, take any one by surprise, or in any way mislead any 
one as to the object or application of the amendment? We 
think not. Texas never had but one “Penal Code,” in the 
sense conveyed in this title, and that was approved on the 26th 
of August, 1856; and it has been amended continually ever 
since its adoption, by referring to it in the titles of the amend- 
atory acts, as the Penal Code, not meaning thereby generally 
a body of criminal laws in force in the State, but specially the 
Penal Code that was adopted as one act of the Legislature, 
and which was approved on the 26th of August, 1856. There 
was no such act establishing a Penal Code in 1871. 

The leading object, as expressed in this title, was the amend- 
ment of the Penal Code, there being but one such, according 
to the understanding of all persons who understood anything 
about it, and the date assigned to it of “1871” would rarely 
be noticed at all, and when noticed, would be known to be a 
iaistake or misprint; and therefore no one could be misled by 
it to his prejudice. 

In holding this provision to be mandatory, it has been well 
said, that it would be appropriate to give it a rigorous and 
technical construction. (Walker v. Calwell, 4 Am. La. R., 
298.) 

We are of opinion that the court below erred in sustaining 
the exception to the indictment. 

Judgment reversed and cause remanded. 

Reversed and remanded. 
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Rosert Taytor v. Tue Srare. 


THEFT FROM A HOUSE. Theft from a house by one having a right to enter 
the building by virtue of his employment as a domestic servant, is not 
punishable under Article 764 of the Penal Code, but only as simple 
theft. 


Appear from Lamar, tried below before the Hon. John C. 
Easton. 


Kittrell, for the State. 


Reeves, J. The indictment charges appellant with the theft 
of two fifty-cent bills, lawful currency of the United States, the 
money of McLeod, Hall & Braden, and which, as charged in 
the indictment, was taken by appellant from their saloon, a 
room in the McLeod Hotel, at Paris, in Lamar county. 

The court gave in charge to the jury Article 764 of the Penal 
Code, punishing theft from a house by confinement in the pen- 
itentiary, not less than two years nor more than seven, as appli- 
cable to this case, and refused to charge, as asked by appellant, 
that theft from a house, when committed by a domestic servant, 
is only a misdemeanor, and punishable as such by fine and 
imprisonment, if the property stolen is under the value of 
twenty dollars. 

The jury convicted the defendant and assessed his punish- 
ment at five years in the penitentiary. From the judgment of 
conviction defendant appeals, on the grounds stated in his mo- 
tion for a new trial and motion in arrest of the judgment, 
both motions being overruled. 

We find no error in overruling the motion in arrest of judg- 
ment, but we are of opinion that the new trial should have 
been granted, for error in the charge of the court, and for re- 
fusing the charge asked by defendant. 

It was shown by the evidence on the trial that the defendant 
at the time of the theft was in the service of McLeod, Hall & 
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Braden, as a porter, and had been so employed for five or six 
months previously. His business, as stated by one of the 
owners of the house, was to clean the bar and fixtures, sweep 
the room, clean behind tables, run errands, ete. The bills in 
question were taken by the defendant from the cash-drawer 
while he was behind the bar attending to his usual duties, as 
appears from the evidence of the bar-keeper. 

We are of opinion that the defendant was a domestic ser- 
vant of the house at the time he took the money, in the mean- 
ing of Article 736 of the Code, and that the penalty for theft 
from a house, under Article 764, was not the measure of pun- 
ishment in this case. 

A domestic servant having the entry into the house, a theft 
committed by such person after entry, otherwise than by an 
actual breaking, is excepted out of Chapter VI. of the Criminal 
Code, defining and punishing burglary, and is only punishable 
as simple theft, as provided by Article 736 of the same chapter. 
In such case, the punishment should be assessed with refer- 
ence to the value of the property, as directed by Articles 2394, 
2395 (1 Paschal’s Digest) as amended by the Act of November 
12, 1866 (2 Paschal’s Digest, Article 6547). The charge of 
the court should have been qualified by giving the charge 
asked by defendant, and refused. 

The question here presented was decided at Austin, and 
again at Tyler at the last term, and further discussion is 
deemed unnecessary in the present case. 

The judgment is reversed and the cause remanded. 

Reversed and remanded. 
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R. Anperson v. Tue Srare. 


1, CoNTINUANCE. This court will not regard a statement made in a motion 
for new trial in reference to some other alleged proceeding in the 
case, which the record does not verify as being true, as where the trans- 
cript fails to show that any action was had by the court on a motion for 
continuance. A motion for new trial which alleges error in overrul- 
ing the application will not be regarded in the absence of a bill of 
exceptions, showing that the court did act upon and overrule the appl 
cation. 

2. OaTH OF JuRY. ~ A recitation in the judgment-entry in a criminal cause, 
that the jury was ‘sworn well and truly to try the case,” is not con- 
strued to mean that the jury was sworn in that form, but as equivalent 
to saying that the jury was sworn ; the words “to try the case,” are 
construed to indicate nothing more than the case in which the jury was 
sworn, and not the form of the oath. 


Apprat from DeWitt. Tried below before the Hon. D. D 
Claiborne. 


Anderson was indicted for an assault with intent to murder 
one Newman. Incorporated in the record is an application for 
continuance, based on the absence of a material witness, at that 
time confined in the Galveston jail. The facts constituting the 
materiality of his testimony are fully stated, and also that the 
affiant had been unable to procure the necessary process to 
secure his testimony, by reason of his own confinement in jail. 
The transcript contains no evidence that this application was 
ever acted on by the court, nor is there any statement any- 
where in the record that a writ of habeas corpus ad testifican- 
dum for the witness in jail in Galveston, had at any time been 
applied for. 

Anderson was found guilty, and his punishment assessed at 
two years in the penitentiary. There is nothing observed in 
the facts in evidence, nor in the charge (which is lengthy) that 
would seem to require their insertion here. 
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W. ZL. Dawidson, for appellant. 


Geo. W. Smith, for The State. 





Roserts, O.J. The objection to the indictment is not ten- 
able. The only deficiency is in the omission of the defendant’s 
name at a place in which, had it been there inserted, it would 
have been tautology. 

The evidence fully sustains the charge in the indictment, 
and there was no objection made to the charge of the court; 
and, indeed, there is nothing in the charge where reference is 
had to the facts in proof, which was prejudicial to the defendant. 

There is no bill of exceptions in the record showing that 
the overruling of the application for a continuance was ex- 
cepted to, nor does it appear in any way which will enable this 
court to revise such ruling of the court below. It has been 
repeatedly decided, that it should appear by a bill of excep- 
tions that the action of the court in overruling the application 
for a continuance was excepted to at the time, so that the 
judge may give any explanation thereon which he may think 
necessary to sustain his ruling. (Campion v. Angier, 16 Texas, 
93; Parker v. McKelvain, 17 Texas, 159; Cotton v. The State, 
32 Texas, 640, and numerous others down to 40 Texas, in- 
clusive.) 

There are bills of exceptions to the rulings of the court in 
overruling the motion for a new trial, and the motion in arrest 
of judgment, which are entirely unnecessary to be presented 
in the shape of a bill of exceptions, when it appears as copied 
from the minutes of the court, as it should in every transcript. 
It does not even appear in this case that the application for a 
continnance and for a habeas corpus ad testificandum were 
presented to, and acted on by the court, except that it is made 
a ground for a motion for a new trial. This court cannot take 
such a ground as alleged to be true as therein stated by the 
defendant, unless its truth is authenticated by the judge pre- 
siding, in the shape of a bill of exceptions, showing that the 
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court did act upon and overrule the application for a continu- 
ance, and that the defendant excepted to such ruling of the 
court at the time. 

Another objection taken to the conviction in this case is, 
that it appears from the judgment-entry in this case that the 
jury was improperly sworn, which is, that the jury was “sworn 
‘well and truly to try the case.” The question arising upon 
this was, whether this means that the jury were sworn for the 
purpose of trying the case, the words “well and truly to try 
“the case” being surplusage, or does it mean that the oath that 
was administered to the jury was administered in that form ? 
If the former, it would be sufficient ; if the latter, it would cer- 
tainly be bad, under very many decisions formerly as well as 
lately made by this court on this subject. We think that the 
words do not convey the meaning that the oath was admin- 
istered to the jury in that or any other form, but to convey 
the idea simply, that the jury was sworn in the case, which is 
about equal to saying simply that the jury was sworn. We 
are therefore of opinion, that we cannot say, from the words 
here used, but that the jury were properly sworn. We have 
very often decided, that where the judgment-entry recites that 
the jury “ were sworn to try the issue joined on a plea of not 
“ ouilty,” and the like, that this indicated the form of the 
oath, and the case would have to be reversed on that account, 
under the precedents long established and followed by this 
court. In this case, however, the words of the judgment- 
entry admit of a construction fairly, that the jury were sworn 
in the ecase—the words “to try the case,’ meaning really 
nothing further than to indicate the case in which the jury 
were sworn, and not the form of the oath; and therefore it 
does not fall under the rule which has dismissed so many cases 
from this court, for an error that has resulted rather from the 
negligence of the clerk in drawing up the judgment-entry, 
which has escaped the attention of the attorneys and of the 
presiding judge, than from an erroneous design. 

We are of opinion that there is no error in this case so pre- 
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sented as to permit, or to require its reversal ; and therefore 
the judgment is affirmed. 





Affirmed. 





Henry Wititams AND Ixre Sura v. Tue Srare. 








1, INDICTMENT FOR MURDER. It is not necessary toallege in the indictment 
the particular acts done by several parties in committing murder ; but 
should it be attempted in the indictment to set out specially the particu- 
lar acts done or part performed by them respectively, and the facts so 
alleged as to some of them be insufficient, the indictment as to them 
should be quashed. 

2. See indictment held insufficient as to part of the defendants charged with 
murder. 

8. ACCOMPLICE—EVIDENCE. In Article 653 of Code of Criminal Procedure 
the word accomplice is used in a much broader sense than in Article 219 
of Penal Code ; in the former it evidently includes principals and acces- 
sories, and the testimony of any such would require corroboration be- 
fore a conviction could be had. 

4. ACCOMPLICE— WITNESS. Several persons were jointly indicted for murder; 
the District Attorney dismissed as to one who testified in behalf of the 

State. Held, that the court should in such case instruct the jury that 

the testimony of the witness must be corroborated before finding the 

others guilty, although the witness in his testimony should deny par- 
ticipation in the crime. 
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AppEaL from Fayette. 
MeFarland. 





June 25, 1874, the grand jury of Fayette county presented 
an indictment charging that Dick King, Ike Smith, Offer, 
Alexander, Henry Williams, and Anderson Satterfield “on the 
“10th day of December, 1873, with force and arms, in the 
“ County of Fayette, State of Texas, did then and there willful- 
“ly, feloniously, and of their malice aforethought, together and 
“ with each other, by the aid and assistance each of the other,” 
* * * “in and upon the body of one Deitrich Mueller * * 
«* * make an assault. And that the said Dick King, a certain 
“ pistol (which said pistol was then and there a deadly weapon, 
“which said pistol was then and there of the value of ten dollars, 
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“which said pistol he the said Dick King in his hand then and 
“there had and held) at, to, towards and upon the body of him 
“the said Deitrich Mueller, did then and there draw and pre- 
“sent, and that he the said Dick King with the said pistol as 
“ aforesaid, did then and there strike, cut, beat, bruise, wound, 
“and abuse him the said Deitrich Mueller, in and upon the 
“jiead and in and upon the body of him the said Deitrich 
“Mueller, giving to him the said Deitrich Mueller, one 
“dangerous and mortal wound” * * * “and that he, 
“the said Offer Alexander as aforesaid, a certain pistol in his 
“hand then and there had and held (which said pistol was then 
“and there a deadly weapon * * ) at, to, towards, and upon 
“the body of the said Deitrich Mueller, did then and there 
“draw and present, and that he, the said Offer Alexander, as 
‘aforesaid, with the said pistol did then and there him the said 
“ Deitrich Mueller, strike, cut, beat, penetrate, and wound in 
“and upon the head and in and upon the body of him, the said 
“ Deitrich Mueller, giving to him, the said Deitrich Mueller, 
“one dangerous and- mortal wound * * * of which said 
“mortal wound inflicted by them, the said Dick King and 
“Offer Alexander as aforesaid, he, the said Deitrich Mueller, 
“then and there suffered, and suffering did die, and that the 
“ said Ike Smith, Henry Williams and Anderson Satterfield, as 
“aforesaid, were then and there present when the said Dick 
“King and Offer Alexander wounded the said Deitrich Muel- 
“ler as aforesaid, and did then and there aid and abet the said 
“ Dick King and Offer Alexander, and did then and there act 
“together and with the said Dick King and Offer Alexander, 
“while they, the said Dick King and Offer Alexander, struck, 
“bruised, beat, and wounded him the said Deitrich Mueller, 
‘as aforesaid, and that they, the said Ike Smith, Henry Wil- 
“Jiams and Anderson Satterfield, as aforesaid, did then and 
“there by threatening gestures and encouraging words aid, abet, 
“ assist, and comfort the said Dick King and Offer Alexander 
“in the marder of him the said Deitrich Mueller,” ete. 

King was not arrested. Alexander, Smith, and Williams 
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were convicted ;—Alexander and Smith of murder in the first 
degree, and Williams in the second degree, with punishment 
in penitentiary for fifteen years. 

Smith and Williams moved for new trial and in arrest of 
judgment, which being overruled, they appealed. 

Satterfield was examined as witness in behalf of the State, 
the prosecution having been dismissed as to him. 

The other facts sufficiently appear in the opinion. 


J. R. Burns, for appellants. 
Geo. Clark, for State. 


Moore, J. It has been repeatedly held that it is not neces 
sary to allege in the indictment the faets relied upon to show 
the defendant to be a principal, although the offense with 
which he is charged may not have been actually committed by 
him. But if he isa principal offender by reason of the part 
performed by him in the commission of the offense, he may be 
convicted under an indictment charging him directly with its 
actual commission. If, however, the pleadet, instead of pro- 
ceeding under a general indictment, prefers to do so under a 
special bill charging each of the defendants with the particular 
acts done or part performed by them respectively, should the 
facts alleged as to some of them be insufficient to show their 
guilt, the indictment as to them must be held bad. 

The indictment against the appellants, Williams, Smith, and 
Satterfield, is prosecuted upon the supposition that they were 
present when the mortal blows were given by King and Alex- 
ander, aiding by acts, and encouraging by words, in the actual 
comniission of the offense. But the indictment entirely fails 
to charge them with giving such aid and encouragement, 
“knowing the unlawful intent” of said King and Alexander, 
which is unquestionably an essential requisite in an indict- 
ment attempting, as in this case, to set forth the specific facts 
relied upon to charge all of the parties as principal offenders. 
(Paschal, Article 1810.) It may be inferred, it is true, from 
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the general averments of the indictment, that appellants must 
have been cognizant of the unlawful intent of the parties by 
whom it is alleged the mortal blows were actually given. But 
it cannot be admitted that a fact so essential to support the 
charge against appellants in this form of indictment, should 
depend upon mere inference and deduction. As the indict- 
ment attempts to allege the facts upon which appellants are 
charged as principal offenders, this one, the very gist of the 
offense as to them, must be directly and distinctly averred. 
The motion in arrest of judgment for this defect in the indict- 
ment, should have been sustained. 

The judgment must also be reversed on another ground. 

On the trial of the case, Sattertield, who had been jointly 
indicted with appellants, but as to whom a nolle prosequi had 
been entered, was examined as a witness for the State. It is 
expressly provided in the Code, that a conviction shall not be 
had upon the testimony of an accomplice unless corroborated by 
other evidence tending to connect the defendant with the offense 
committed. (Paschal’s Digest, Article 3118.) The witness, if 
a participant in the alleged crime for which appellants were on 
trial, was not an accomplice in the technical sense of the term, 
but if guilty at all, was guilty as indicted and charged by the 
State, as a principal and joint offender with the other parties 
named in the indictment. But surely no such technical inter- 
pretation can be given to the Code as to hold, because it is only 
an accomplice—a participant in the offense in a more remote 
degree—whose testimony must be corrgborated to warrant a 
conviction, that it is unnecessary to corroborate the testimony 
of an accessory or principal offender, who seeks to escape the 
penalty of the offense by becoming a witness for the State 
against his confederates. The word accomplice was evidently 
used in Article 653 of the Code of Criminal Procedure in a 
different sense, and should receive a much broader interpreta- 
tion than as defined in Article 219 of the Criminal Code. 

The witness, on his examination, denied any complicity in 
the offeuse for which appellants were on trial. but he was 
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indicted jointly with them, and the jury might, no doubt, have 
inferred, under some phases of the case, that he was in com- 
plicity with the other parties charged with the offense, for 
which the indictment was found. If so, the jury should have 
been instructed that his testimony would not warrant a con- 
viction unless corroborated by other evidence tending to con- 
nect appellants with the offense committed. No instruction 
on this. view of the case was asked. But though not asked for, 
as it was applicable to the case, it was, as has been often held, 
imperative upon the court to have given it. 

The judgment is reversed and the cause remanded. 

Reversed and remanded. 





Joun H. Woop v. Jonn WELDER. 


1. Testrmon10o—ReEcorpDs. A testimonio to be admitted in evidence must 
be proved, and to be admitted to record must have the due authentica- 
tion attached. A record without such certificate of authentication has 
no effect and is not duly recorded. 

2. BORDER AND COAST LEAGUES. The consent of the Federal Executive 
was essential] to the validity of grants within the ten border leagues. 

8. Trevenio v. Cavasos, 35 Texas, 133, discussed. 

4. LIMITATION DURING WAR. The court said: ‘‘ If there is anything that 
‘*‘restrains the people of a State from declaring the effect of a state of 
“war in suspending the statutes of limitation, it has not yet been soad- 
‘*judicated, so far as we are advised, by the courts of the United’ States, 
‘‘nor has it yet been made to appear to our satisfaction.” 

5. Bender v. Crawford, 33 Texas, 745, concurred in. 

6. PowER OF ATTORNEY—EVIDENCE. It is not error to exclude a deed 
offered in evidence made by an attorney whose power is of subsequent 
date to the deed, but which does not refer to or ratify the deed. 

7. VERDICT—CERTAINTY. Where several tracts are sued for in trespass to 
try title, and are described in the petition by the date and name of the 
patentees and number of acres in each tract, a verdict for plaintiff less 
two of the tracts, described by name of the grantee, is sufficiently cer- 
tain to allow of a judgment thereon. 

8. LimrraTion. In absence of proof of the date of the location and survey 
of the land sued for, limitation will only run from the date cf the patent 
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Apprat from Nueces. Tried below before the Hon. T. C 
Barden. 


Lovenskiold & MeCampbell and Pat. O’ Docharty, for ap- 
pellant. 


- The grant of five and one-half leagues of land, relied on by 
John Welder, was part of an eleven league grant to Power 
and Hewitson, located within the ten littoral leagues of the 
coast, without the eonsent of the executive of the General 
Government of Mexico. This grant has been passed upon-so 
repeatedly by this court, that it would appear at this day to be 
unnecessary to produce authorities to prove its nullity. (Sarah 
D. Smith v. Tomasa Power, executrix, 23 Texas, 30; Plum- 
mer v. Tomasa Power et al., 29 Texas, 6; Lambert e al. v. 
Weir, 27 Texas, 359; 24 Howard, 434; 26 Texas, 180, 

In support of the fourth assignment, John Welder, for the 
purpose of sustaining his plea of five years’ limitation, offered 
as a “recorded deed” a testimonio of this grant, which ap- 
pears to have been placed upon the records of Refugio county 
without authentication, and was allowed by the court, notwith- 
standing the objection of appellant, to read a copy from said 
record, without accounting in any manner, as required by law, 
for the absence of the original testimonio. 

The copy from said record was not filed previons to the trial, 
and no notice was given of the filing, as by statute required. 
This testimonio bears no evidence of having been proven up; 
it is not even marked filed for record—only bears the mark, 
“ Recorded February 14th, 1840,” not even signed by the clerk. 

It is believed that it was recorded in violation of the Act of 
1839 (Paschal’s Digest, Article 4974), or Act of February 5th, 
A. D. 1840 (Paschal’s Digest, Article 4975). The evidence 
upon which it was admitted to record should form part of the 
record and be indorsed on the grant. A paper acquires no 
authenticity from the fact of its having been placed upon the 
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records, if it was not properly authenticated for registration 
and recorded in the manner pointed out by the statute (36 
Texas, 268; 26 Texas, 193). It certainly cannot be considered 
a deed duly registered, as required by law, and should have 
been excluded from the jury. 

To avail of limitation under Article 4623, Paschal’s Digest, 
“ Like peaceable possession ” is taken to mean an actual, visi- 
ble, continued, adverse, and exclusive possession. There must 
be an actual occupation of the premises, cultivating and using 
the same, and paying taxes under deed or deeds duly regis- 
tered. Now, unless appellee has shown by evidence the con- 
currence of all these requisites of this article, then the in- 
structions given in sixth and eighth assignments were erroneous, 
and those refused in seventh assignment were proper. In 
Wofford v. McKenna, 23 Texas, 43, it is held “ that the statute 
“intends an instrument which is really and in fact a deed, 
“ possessing’ all the essential legal requisites to constitute it 
“such in law, it must be an instrument by its own terms, or 
“‘with such aid as the law requires, assuming and purporting 
“to operate as a conveyance. Not that it shall proceed from 


“a party having title, or must actually convey title to the land ; 


“but it must have all the constituent parts, tested by itself, 
“ of a good and perfect deed.” 

The grant in question was located within the border leagues 
of the coast, so appears uponvits face, and was so admitted 
on the trial; it did not have the consent of the Federal Ex- 
ecutive of Mexico, and the answer did not allege that consent, 
and no proof was offered. And in the case of Smith v. Power, 
14 Texas, 146, upon the same title, or a part thereof, the Su- 
preme Court say: “ The consent of the Federal Executive of 
** Mexico was a condition precedent to the making of the grant 


“in this case.” “ Wanting that consent, it was made without 


“the authority of law, and was consequently void.” And 
again, in Smith v. Power, 23 Texas, 34, the court say: “ We 
“are of opinion that it cannot (this grant) constitute the basis 
‘ora link in a chain of transfer of title from or under the 
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“ sovereignty of the soil ; and consequently, that it is not title, 
* or color of title, within the meaning of the law.” 

Tested by these decisions, we feel authorized by the highest 
power in the State in the position that this grant was not a 
deed, tested by itself, as required in Article 4623, Paschal’s Di- 
gest, and should not have been admitted, as such, to sustain five 
years’ limitation under said article. 

But again, the grant was not “ duly registered,” as required 
by Act of 1839 (Paschal’s Digest, Article 4974), or Act of 5th 
February, 1840 (Paschal’s Digest, 4975). 

In Lambert v. Weir, 27 Texas, 363, the court say, upon 
the same question and recorded title, that “ We incline to the 
“ opinion that the testimonio was, under the former rulings of 
“the court, not admissible in evidence without proof of its exe- 
“cution.” The only certificate of registration that is present- 
ed with this testimonio is, “ Recorded February —, 1840.” 
Not even signed officially by the clerk. 

In the case of Holliday v. Cromwell, 26 Texas, 193, the 
certificate was as follows: “ The foregoing deed was this day 
“presented for record and thereupon admitted.” The court 
say: “There not only was no such certificate, but the certificate 
“made by the clerk would seem to imply that the instrument — 
“was recorded upon its simple presentation, without more.” 

And in the case in 36 Texas, 268, the same principle is 
held, and even extends beyond, and doubts the admissibility of 
parol evidence that the proof was made when the instrument 
was presented for record, holding that a certificate of acknowl- 
edgment, or proof, be made upon the instrument and become 
a part of the record. 


From the authorities we find that the title set up by appellee, 
John Welder, was not a deed, nor was it duly registered, and 


that he was not “claiming under a deed or deeds duly regis- 


“ tered.” 


Tt was contended in the court below, and may be contended 
in this court, that the rule in relation to claims for lands, by 


way of sale, when made to Mexican citizens by State author 
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ities and located within the “coast leagues” without the con- 


sent of the General Government of Mexico, has been changed 
by this court, and former decisions upon that subject overruled, 
in the case of Trevinio v. Cavasos, 35 Texas, 133. 

The decision in that case was made upon a grant under the 
colonization laws of Tamaulipas, a law differing in many re- 
spects from the law of Coahuila and Texas. The State of 
Tamaulipas was, as regards Texas, a foreign nation ; and the 
only right which Texas had to any of the territory of Tamau 
lipas was that acquired by conquest; and this court, and all 
courts, have always held that the acts of former governments 
as regards private rights, should hold good and be respected. 


E. J. Davis, and Phillips, Lackey & Stayton, for appellee. 


In this case there are two grounds in the alternative on 
which the appellee relies to sustain the judgment of the court 
below. 

First. Because of a grant from the sovereignty of the soil, 
being then the Mexican authorities, to the person from whom 
appeliee deraigns his title. 

Second. If this title should be found defective, then he claims 
under the statutes of limitation, and shows this title in connec- 
tion with evidence of use and ownership to define the extent of 
his claim under the statutes of limitation. 

In regard to the title to the five and a half leagues of Power 
and Hewitson between the waters of the Aransas and Chiltipin, 
while it is conceded that a number of decisions of this court 
have treated similar titles to those empressarios as void, as, 
for instance, in Smith v. Power, 14 Texas, 146 ; Id., 23 Texas, 29 ; 
Lambert v. Weir, 27 Texas, 359, yet if not inadmissible, the 
hope is ventured that the mistake made among the earliest de- 
cisions in our State, commencing with Edward v. Davis, 3 
Texas, 321; Good v. McQueen’s heirs, Id., 241, of confusing 
the prohibition to colonize foreigners within the border and 
coast leagues, contained in the Mexican national colonization 
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law of 18th August, 1824,as also forbidding the settlement of 
public land within those limits by Mexican citizens, may be 
corrected, and the title of Power and Hewitson was offered in 
the present case largely under the influence of this hope. 
This court in the case of Cavazos v. Trevino, 35 Texas, 133, 
has indicated a modification of its previous decisions in regard 
to this class of citizens, whose settlement of the mentioned ter- 
ritory was not intended to be prohibited by the said coloniza- 
tion law. It may be said, so to speak, to have in that case bro- 
ken the ice towards doing justice to a large class of citizens 
who were unintenfionally injured by the previous mistake of 
fact on part of the court. It is spoken of asa mistake of fact, 
because the misconception of the persons to whom the law 
applied seems rather a mistake of fact than of law. 

At the time that construction was first given to the eoloniza- 
tion law by this court, the means at the hands of the court for 
acquiring a thorough knowledge of what was the purpose of the 
law, were not so ample as they subsequently became, and fur- 
nish a sufficient excuse for what now seems to be so absurd an 
error—absurd when we reflect that there were then many thou- 
sands of Mexican citizens already living within ten miles of 
the coast of Mexico, and it would seem impossible that any one 
could suppose the Government of Mexico desirous of prohibit- 
ing the location of other Mexican citizens within those limits. 

It is not too late to correct the mistake. Even if it had been 
a mistake purely of law, and affecting permanently the tenure 
of property, real or personal, it would not be improper for a 
court to resume the correct line of adjudication. The books 
are filled with overruled cases, and the doctrine of stare decisis 
should not be allowed to stand in the way of the just judge 
with the nerve to correct an error, even at the expense of con- 
sistency. 

Judge Kent says (Comm., Vol. I., 477): “ But I wish not to 
“be understood to’press too strongly the doctrine of stare de- 
** cisis, when I recollect that there are more than one thousand 
*‘ cases to be pointed out in the English and American books of 
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“reports which have been overruled, doubted, or limited in 
“their application. It is probable that the records of many 
“ of the courts in this country are replete with hasty and crude 
“ decisions ; and such cases ought to be examined without fear, 
“ and revised without reluctance, rather than have the character 
“of our law impaired and the beauty and harmony of the sys- 
“tem destroyed by the perpetuity of error.” 

In this case, too, no harm can be done to others by doing 
justice to appellee. Other cases that have brought up this 
question have been disposed of, and for the particular prop- 
erty to which those cases apply, the previous rule will stand. 
Appellant presents no meritorious record, and is not entitled 
to the sympathy of the court. He has intruded himself into 
the close of the appellee for the purpose of testing the strength 
of his title, andif this can be found defective he proposes to 
maintain a posesssion morally wrong, even to the ousting of 
those who, under the government from which they received 
it, had undoubtedly a full, complete and perfect title, and who, 
from that day to this, have maintained their dangerous foot- 
hold through all the vicissitudes and troubles of life on the 
extreme frontier. 

If the court takes this view of the matter it will also put 
itself in accord with all other courts in the United States 
where this question has been raised. In Arguello v. United 
States, 18 How., 539, Mr. Justice Grier delivering the opinion 
of the court, says: “ But while a judicious policy might forbid 
“the settlement of large bodies of foreigners on the boundaries 
“and sea-coast, we cannot impute to them (the Mexican author- 
ities) the weakness or folly of confining their native citizens 
“to the interior, and thus leaving the sea-coast a wilderness 
“without population. On the contrary, the same considera- 
“tions of policy which excluded foreigners would encourage 
“the settlement of natives within those bounds. The statute 
“ books of Mexico abound in acts offering every inducement to 
“ Mexican families to settle on the frontier,” etc., and this is 
believed to be the effect of all decisions on this subject in the 
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courts of other States and the United States, except where the 
courts of the United States have followed the decisions o. 
the Supreme Court of Texas in regard to land within our 
State. 

Power and Hewitson were naturalized citizens of Mexico, 
and consequently, in relation to this purchase of land, were on 
the footing of native-born citizens. (See United States ». 
Ritchie, 17 How., 539 ; United States v. Reading, 18 How., 8.) 

But if it continues to be held that the doctrine laid down 
in the above case of Smith v. Power, 14 Texas, is to be main- 
tained, yet in any event appellee is entitled to an affirmance 
of the judgment of the court below. 

The evidence establishes beyond a doubt, that appellee, with- 
out going back to the possession of those from whom he 
claimed, has held peaceable possession of the land under color 
of title duly proven and recorded in the proper county, for 
more than the term of five years of the time during which 
color of title was recorded. In Lambert v. Weir above refer- 
red to, this court seems to convey the idea that this title, 
which was offered in that case as now, might be accepted as 
the color of title called for under Section 39 of the Act of 
December 20th, 1836. At any rate, the opinion of the court 
was distinctly expressed in that case, that it, in connection 
with its registration, “could be legitimately used for the 
‘purpose of showing the extent of” appellee’s adverse pos- 
session.. This title was recorded in the county where the land 
lay. It is true the court, in Lambert v. Weir, seems to be in 
doubt as to the question, whether the law of 20th Decem- 
ber, 1836, was not repealed by the 16th Section of that of 
1841; but I think, that on a re-examination, the difference in 
terms between. the two sections will convince the court that 
the purposes of the two must have been different in the mind 
of the Legislature. In the latter, it makes the possession 06 five 
years under the circumstances therein mentioned, a “ full title 
“ precluding all claims.’ In other words, what was a color of 
title is made a perfect title by possession in conformity with 
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the requirements of that section. There are other differences 
of an essential nature in the sections, and there is nothing in 
their terms repugnant ; and as there are no positive words of 
repeal, it is not to be assumed that the Legislature intended 
the one to replace the other, but rather that they were intend- 
ed as cumulative remedies or relief to the possessor in good 
faith. 


Hancock, West & North, also for appellant. 


We submit, that under the facts of this case, the void 
title from the government of Coahuila and Texas to Powers 
and Hewitson could only be used in accordance with the 
decisions in Charle vw. Saffold, 13 Texas, 94; Jones v. Meu 
ard, 1 Texas, 771, and Lambert v. Weir, 27 Texas, 365, for 
the purpose of proving the extent of possession, when an 
effort is made to show the right of entry barred under: the 
14th Section of the Act of 1848. (Paschal’s Digest, Article 
4621.) 

In Marsh v. Weir, 21 Texas, 110, and in Smith v. Power, 
23 Texas, 34, it was held, that a void title, like the one under 
consideration, will not support a plea of three years’ limitation 
under the 15th Section of the Act of 1841. (Paschal’s Digest, 
Article 4622. 

We think it is equally clear, perhaps more so, that such a void 
grant can be of no avail under the 16th Section of the Act of 
1841, being the five years’ statute. (Paschal’s Digest, Article 
4623. . 

The 14th Section treats of the time and manner in which, un- 
der our statute, the right of entry would be tolled. The 15th 
Section treats of limitation under title, or color of title, under: 
which the limitation is pleaded, shall emanate from and be 
traced back to the sovereignty of the soil. 

Whenever a party can thus trace back to the sovereignty of 
the soil, either directly without any chain of transfer, or by a 


regular chain of transfer, or by a consecutive chain of transfer, 





Woop v. WELDER. 





Argument for the appellant. 





without its being regular, in each of these cases, and in these 
alone, where the title issues from the government, can he avail 
himself of this plea. 

In the absence of the decisions in Marsh v. Weir and 
Smith v. Power, above cited, and as an original question,, it — 
would strike us that a party entering under a void grant, like 
the one under consideration, might avail himself of the 15th 
Section, and claim to be under title from the sovereignty of 
the soil. 

It is true his title is bad, it is void; but the statute itself 
presumed that a title invoking its aid was not good, was perhaps 
anullity. For a good title needs no assistance from prescrip- 
tion. 

Had the decision in Marsh v. Weir been the other way, we 
believe it might have been defended, unless the conclusion can 
be drawn from that case, and those of Smith v. Power, and 
Lambert v. Weir, that the court intended to announce the 
broad doctrine, that a void title, such as that offered in evis 
dence in Jones v. Menard, supra; Trimble v. Smithers, 1 
Texas, 790; Dangerfield v. Paschal, 11 Texas,579; and Lam- 
bert v. Weir, supra, was not sufficient to support a plea of 
limitation, either under the 15th (three years), or the 16th 
(five years) Sections of the Act of 1841, but would alone avail a 
party under the 14th Section (barring the right of entry). 

This we believe to be the correct conclusion, though we are 
not sure that the court so intended to assert. At all events, no 
‘ase has yet been decided, as far as we are aware, laying down 
the doctrine that under a void grant, or under a junior patent, 
a party can avail himself of the five years’ limitation. 

He would never have occasion to do so under a genuine 
junior patent, for the three years’ statute would always be suffi- 
cient. 

He could not under a void or voidable grant (but more es- 
pecially under a void grant, such as the one. under considera 
tion) avail himself of the five years’ limitation, because when 
we remember that the immediately preceding section had 
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treated (and it must be presumed fully) of the whole subject of 
prescription under public grants (7. @., titles emanating from the 
sovereignty of the soil), we must come to the conclusion that, 
when in the section immediately succeeding that in which the 
subject of prescription, by public grant from the sovereignty 
of the soil, is treated of, an entirely different word (and a word 
of more inferior legal dignity than the word “ grant”’), is used 
to describe the character of instrument under which the right 
of prescription is conferred: and when we remember, further, 
that in consideration of its inferiority to that class of titles 
(grants) treated of in the preceding section, a longer term of 
possession (five instead of three years) is required, we are 
brought to the conclusion that the word “ deed,” or “ deeds,” 
now for the first time occurring in the statute, must refer, not 
to “ grants,” and “ patents,” “headright certificates,” “land 
“ warrants,” or “land scrip ;” but to aninferior order of tenure 
—that which exists by the “deed” from one private individual 
to another ;—and that while the word “ grant” can be made 
frequently to include a“ deed ” (especially in the significant con- 
nection in which it occurs in the 16th Section of the Act of 
1841), it cannot be fairly made toinclude “ titles ” or * patents ” 
from the government. . 

(Davila v. Munford, 24 Howard, 223, where this statute is 
discussed.) 


Goutp, J. In December, 1862, appellant brought two suits 
of trespass to try title in the District Court of San Patricio 
county, in each of which he sought to recover six hundred and 
forty acres of land of appellee. Subsequently the two suits 
appear to have been consolidated and the venue changed to 
Neuces county. In April, 1869, by an amended petition, va- 
rious other tracts of land were embraced in the suit, the whole 
forming one body of land containing six thousand seven hun- 
dred and eighty acres, described in the amended petition by 
giving the boundaries of the entire tract. The pleas of de- 
fendant were not guilty, and limitations.of three, five and ten 
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years. The plaintiff's title was satisfactorily proven by patents 
mostly in his own name, and dated in 1869, and as to two 
tract by patents to other parties with proper conveyance down 
to himself; but as to two tracts of three hundred and twenty 
acres each, patented to Robert Montgomery, his evidence of 
title was excluded. That evidence consisted of a certified copy 
of the six hundred and forty acre land warrant or certificate 
granted to George C. Hatch, assignee of Robert Montgomery 
—a transfer of said certificate to himself, made by Samuel S. 
Hatch, purporting to act as the agent of George C. Hatch, 
dated December 30th, 1867, and a power of attorney from 
George C. Hatch to Lemuel 8. Hatch, dated August 20th, 
1868. The exclusion of these papers is one of the errors as- 
signed. 
In support of his defense of limitation, but not as evidence 
of title, the defendant was allowed to show an eleven league grant 
from the State of Coahuila and Texas, to James Power and 


James Hewitson, five and a half leagues of which, lying 
within the ten littoral leagues, covered the land sued for, there 
being no evidence of the consent of the Federal Executive to 
the grant. For the same purpose he was allowed to read in-evi 


dence a certified copy, from the records of Refugio county, of 
a testimonio of this grant, appearing by its indorsements to 
have been recorded in that county on May, 14th, 1840, but ex- 
hibiting no authentication for record. There was a verdict and 
judgment for the defendant, from which the plaintiff Wood 
appeals, 

Counsel for appellee seek to reopen the question of the va- . 
lidity of the grant to Power and Hewitson, and refer to the 
case of Trevinio v. Cavasos, 35 Texas, 133, as authority for over- 
ruling numerous decisions of this court made many years since, 
to the effect that the consent of the Federal Executive was es- 
sential to the validity of grants of land of the character of the 
present, within the border and coast leagues, and adjudging 
the invalidity of the very title they would now set up. (Plum- 
mer v. Power, 29 Texas, 6; Lambert v. Wier, 27 Texas, 319; 
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Smith v. Power, 23 Texas, 30; Smith v. Power, 14 Texas, 
146.) 

Sixteen years have passed since this court, speaking of this 
grant and saying that it was void, adds’: “ A series of decisions, 
“continued almost from the organization of this court down to 
“the present time, thus settling the construction of the local 
“law, upon which the titles to real property in the oldest and 
“ most densely peopled portions of the State so largely depend, 
“must be regarded as emphatically the law of the State.” 
(Smith ». Power, 23 Texas, 32.) We remark of the case of Tre- 
vinio v. Cavasos, that the title in question emanated from the 
State of Tamaulipas and may possibly be distinguishable from 
similar titles from the State of Coahuila and Texas, so often 
pronounced invalid by this court. But at all events we regard 
the question as long since finally settled. 

We do not think the testimonio was properly recorded so as 
to support the five years’ limitation. The facts are identical 
with those discussed in the case of Lambert v. Wier (27 Texas), 
where the opinion is intimated, though no decision was made 
on the point, that the record was without authority. It was 
said in that case that since the case of Titus v. Kimbro, 18 
Texas, the general rule has been acted on, that a testimonio is 
not admissible in evidence without proof of its execution. 
In the later case of Hatchett v. Conner, Justice Coke says: 
“It is well settled that the execution of a testimonio of title 
““must be proved before ,it is admissible in evidence.” (30 Tex 
as, 108. See also Word v. McKinney, 25 Texas, 258; Pas- 
chal v. Perez, 7 Texas, 338 ; DeLeon v. White, 9 Texas, 600). 

We think it would be to depart trom the policy that prompt- 
ed these rulings, to hold,that this testimonio was properly re- 
corded without authentication. The 2d Section of the Act of 
January 19th, 1869, authorizing the admission to record ot 
“copies of all deeds where the originals remain in the public 
“archives, and were executed in conformity with the law exist- 
“ing at their dates” (Paschal’s Digest, Article 4984), was to 
some extent discussed in the opinion in Lambert v. Wier, 
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where it was said that its “ phraseology seemed to indicate 
“that it was intended thereby to provide for the record of 
“copies of instruments then remaining in the public archives, 
“and which should be authenticated by the certificate of the 
‘‘ officers then in charge of them.” The case of Holliday v. 
Cromwell (26 Texas, 193) is to the same effect, and also calls 
attention to the first section of the same act, which requires the 
certificate of “the acknowledgment in proof to be made upon 
“such instrument and become a part of the record.” In the 
face of this requirement, we do not see anything in the mere 
lapse of time since the record was made, raising a presumption 
that the instrument was properly proven for record. 

We regard the question of the effect of Section 43, Article 
XII. of the Constitution of the State, declaring the suspension of 
statutes of limitation of civil suits from January 28th, 1861,: 
until the acceptance of the Constitution by the Congress of the 
United States, as now too well settled by adjudications of this 
court, andas having been too long acted on, to be now disturbed. 
(Bender v. Crawford, 33 Texas, 745; Moseley v. Lee, 37 Texas, 
480; Bentinck v. Franklin, 38 Texas 458.) 

We see no such manifest error in the decisions referred to, as 
would justify us in reopening the question of either the con- 
struction or validity of that section of the Constitution. If 
there is anything in the Constitution of the United States that 
sustains the people of a State in their sovereign capacity from 
declaring the effect of a state of war, in suspending the statutes 


of limitation, it has not yet been so adjudicated, so far as we are 
advised, by the courts of the United States, nor has it yet been 
made to appear to our satisfaction. 


The finding of the jury cannot be supported under the limi- 
tation of ten years. According to defendant’s qwn statements 
on the stand, his possession began in February or June, 1852. 
Lessthan ten years had elapsed, when, on January 28, 1861, 
the suspension of statutes of limitation took effect. 

We see no error in the exclusion of plaintiff's evidence of 
title to the two three hundred and twenty acres patented to 
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Robert Montgomery. The power of attorney was dated some 
seven months after the execution of the transfer which it is 
offered to support; in its terms it makes no reference, either 
to the transfer, or by specific designation, to the particular cer- 
tificate or bond. In the absence of other evidence connecting 
the power of attorney with the transfer, we think the papers 


offered were correctly excluded by the court. 

This failure on the part of plaintiff to make out title to part 
of the land claimed, that part being distinguishable, by the 
description given in his pleadings, from the balance of the 
land claimed, only by the name of the party to whom it was 
patented, and the number of acres, and not by field-notes 
given, suggests the question, whether having so failed, the 
jury had any data by which they could have found for him 
for the balance. Looking at the entire description given, we 
cannot say that a verdict for plaintiff for the land claimed, less 
the two tracts patented to Montgomery, would not have been 
sufficiently certain. In this connection it may be remarked, 
that if the case were otherwise in a condition to be affirmed 
on the ground that the defense of limitation was made out, yet 
it clearly could not be so affirmed as to two tracts of Jand 
granted to the heirs of Patrick Nevin and Thomas Amon, 
patented in 1868. There was no evidence of the date of the 
location or survey of these tracts, and in the absence of such 
evidence, limitation would only run from the time of patent- 
ing. (Plummer v. Power, 29 Texas, 6.) There was nothing 
in defendant’s pleadings to distinguish these two tracts from 
the balance, and unless the plaintiffs description by refer- 
ence to the patents was sufficient for that purpose, the same 
difficulty would present itself as to affirming the entire case on 
the defense of limitations. 

The judgment is reversed and the cause remanded. 
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Moopy & Jamison v. T. 8S. GARDNER. 


EvIDENCE. A party to a suit cannot, on his own direct examination, or on 
that of one of his witnesses, give in evidence his own declarations 
made to third persons, in regard to particular facts in issue, when the 
adverse party was not present. 


AppraL from Galveston. Tried below before the Hon. A. 
P. McCormick. 


In November, 1871, Gardner sued Moody & Jamison in the 
District Court of Galveston county, to recover a balance of five 
hundred dollars, gold, alleged to be due him on a contract 
made with them for one year’s services to be rendered by him 
as their cotton-clerk, the employment beginning in July, 1870. 
It was claimed that the contract had been performed on plaint- 
iffs part. 

Defendants answered, denying indebtedness, and alleging 
performance of their contract. 

The only issue between the parties, presented either by 
pleadings or proof, was as to the terms of the contract. Plaint- 
iff insisted that the defendants agreed to pay him two thou- 
sand dollars, gold, for the year, certain; and, in addition there- 
to, one hundred dollars for every thousand bales of cotton 
received by them during the season in excess of twenty thou- 
sand bales ; and since, according to his allegations, defendants 
had received during the season thirty thousand bales, and had 
only paid him two thousand five hundred dollars on his salary, 
they were still indebted to him in a balance of five hundred 
dollars. 


Defendants, on their part, averred the contract to be exactly 
as stated by plaintiff, with one very material exception: the 
additional compensation of one hundred dollars for every thou- 
sand bales received in excess of twenty thousand, was limited 
by the proviso that it should in no case exceed, together with 
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the certain salary, the sum of two thousand five hundred dol- 
lars, which had already been paid, as admitted by plaintiff. 

Evidence as to the terms of the contract of employment was 
derived mainly from the parties respectively. 

Plaintiff testified that before his employment by Moody & 
Jamison he had been in the service of the defendant Jamison 
(then conducting business alone), at the yearly salary of eight- 
een hundred dollars, gold; that the contract sued on was made 
by defendant Jamison, in the firm’s office, in July, 1870, by 
means of a written memorandum, unsigned by either party, 
handed to plaintiff by defendant, and accepted and agreed 
to by the former; that Major Labuzan was present; that 
plaintiff did not know whether anybody saw the memorandum, 
nor what became of it; that, before that time, he and Jamison 
had had several interviews on the subject of wages, and various 
propositions made by defendant and rejected by plaintiff; 
that he learned, near the close of the year of his engagement, 
from a conversation with defendant, that the latter would not 
pay him more than two thousand five hundred dollars, gold, 
per year; that, on the 15th of July, 1871, he called on the 
bookkeeper, McCall, for a statement of his account, that he 
might obtain a settlement with the cashier of defendants, and 
account was therefore made out by the bookkeeper, showing 
a balance due plaintiff, on the year’s salary, of two hundred 
and twenty-seven dollars and fifty-five cents, gold, which was 
then paid him by the cashier; that this account was made out 
by: the bookkeeper, at witness’s request, and the amount of the 
salary, upon the basis of which the balance was struck, two 
thousand five hundred dollars (gold), for the year, was named 
by the witness himself to the bookkeeper, upon inquiry, by the: 
latter, of him, as to the amount of said salary; that plaintiff 
claimed, at that time, that defendants owed him, besides said 
balance, the additional sum of five hundred dollars, but neither 
of defendants was present, or heard the claim made. 

The cashier, Etheridge, stated that he paid plaintiff the bal- 
ance of two hundred and twenty-seven dollars and fifty-five 
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cents, according to the memorandum made by the bookkeeper ; 
and that plaintiff, at that time, claimed that, according to his 
contract, defendants owed him at least five hundred dollars 
more, but would not pay him; and the cashier thought the dec- 
laration was made in a voice loud enough to be heard through 
the room. . 

There was other evidence, not necessary or important, with 
reference to the opinion. 

Defendants excepted to proof by plaintiff of a claim by him 
of five hundred dollars more than he received by the settle- 
ment, because: 

First. The effect of the evidence was to vary, by parol, the 
terms of an account stated between the parties, and adopted by 
them as a basis of settlement. 

Second. The declarations by plaintiff were not admissible to 
affect defendants when made in their absence. 

Overruled by the court, and its action assigned as error. 


Willie & Cleveland, and F. Charles Hume, for appellants. 


Leslie Thompson and C. B. Sabin, for appellee. 


Reeves, J. This suit was brought by appellee to recover 
five hundred dollars, as the balance claimed by him on a con- 
tract with appellants for his services as a cotton-clerk for one 
year from the 15th day of July, 1870. 

The questions in the case related to the terms of the con- 
tract, and whether any balance was due to the plaintiff as 
claimed in his petition. No other issues were raised by the 
pleadings. 

The jury returned a verdict for the plaintiff for the amount 
claimed in his petition, with interest from the 15th of July, 
1871. Judgment was rendered for plaintiff for that sum, with 
the interest as found by the jury. The plaintiff remitted the 
interest prior to January 1, 1872. 

The defendants applied for a new trial on several grounds, 
which being overruled, they have appealed. It will not be 
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necessary to notice but one ground of their motion and assign- 
ment of errors. 

It appears from a bill of exception, taken by appellants, that 
the appellee, Gardner, who was a witness on the trial in his 
own behalf, testified that he had procured from appellants’ 
bookkeeper a memorandum or statement of his account with 
appellants, in order to make settlement with their cashier. 
After exhibiting the account, he was allowed, over defendants’ 
objection, to show by his own declarations made to defendants’ 
cashier at the time of the settlement with the cashier, that de- 
fendants owed him five hundred dollars more than he received 
under the terms of the memorandum furnished him by the 
clerk. The plaintiff was also allowed to prove the same facts 
by the cashier. Defendants’ objections to this evidence were 
overruled, and they excepted. 

We are of opinion that the court erred in admitting this 
evidence. It was not permissible to the plaintiff to state, on 
the direct examination, or prove by another, the particular 
facts which he may have communicated to other persons on a 
former occasion, when neither of the defendants was present. 
His assertion of the fact to defendants’ bookkeeper or cashier 

yas not evidence which could affect the defendants, and could 
not be used for the purpose of giving additional strength to 
the testimony of the witness on the trial before the jury. Evi- 
dence of this character is excluded on the examination in chief, 
but the rule does not apply to a case where the other party is 
attempting to impeach the witness on cross-examination ; it is 
then a proper question, or when the fact is put in issue by the 


other party, the former statement and what was said may be 


shown. The rule excluding such testimony is confined to the 
examination in chief. The declaration of the plaintiff on any 
former occasion had not been put in issue by defendants on 
cross-examination or otherwise, at the time the plaintiff testi- 
fied. There was no controversy between the parties in regard 
to the payment of twenty-five hundred dollars; it was admitted 
by the plaintiff. The issue on the pleadings had respect to the 
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plaintifPs claim above the sum admitted to have been paid. 
His statement to defendants’ cashier that the defendants owed 
him five hundred dollars more than he had received, had not 
been called in question by defendants, and should have been 
excluded on the direct examination. (1 Starkie’s Evidence, 
186, 187; 1 Greenleaf’s Evidence, 469; Deshon v. Merchants’ 
Ins. Co., 11 Met., 209. Commonwealth v. Wilson, 1 Gray, 
340; Boston and Worcester R. R. Co. v. Dana, 1 Gray, 103.) 

For the error in admitting improper evidence, the judgment 
is reversed and the cause remanded. 

Reversed and remanded. 





Ourver Lamxrn v. Tue Srare. 


INDICTMENT—THEFT FROM a HOUSE. In an indictment for theft from a 
house the house should be described, by mentioning its owner, its oc- 
cupant, or some other description by which it could be identified. 


Apprat from Gonzales. Tried below before the Hon. John 


P. White. 


Miller & Sayers, for appellant, cited Jordt v. The State, 
31 Texas, 571; Banks v. The State, 28 Texas, 647; Alexander 
v. The State, 29 Texas, 495; Rex v. Thompson, 1 Leach (4th 
ed.), 338; 2 East's Pleas of the Crown, 644; Commonwealth 
v. Hartnett, 3 Gray, 450; The State v. Chambers, 6 Ala., 855; 
United States v. Pearce, 2 McLean, 14; Bump v. Common- 
wealth, 8 Met., 533; The State v. Cheatwood, 2 Hill, S.C. R., 
459; Murphy v. The State, 1 Indiana, 366; Rex v. Stover, 1 
Leach (4th ed.), 334. 


Kittrell, for the State. 


Reeves, J.—The indictment charges the appellant with the 
theft of “two shoes,” alleging that a description of the shoes 
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was unknown to the grand jury, of the value of one dollar 
each, and that they were taken from the possession of Hugh 
W. Munroe and Z. B. Hagins, holding possession for the 
owner, Barry G. Anderson, and from a house in the town of 
Gonzales, a description and the owner of which was unknown 
to the grand jurors. 

The defendant being convicted by the jury, moved in arrest 
of judgment, assigning as causes: 

First. Because the indictment does not describe the offense 
with sufficient certainty in this: it does not describe the house 
from which the two shoes are alleged to have been stolen, nor 
who occupied the house. It does not show that the house was 
not vacant or occupied by defendant himself. 

Second. The indictment does not describe the shoes, nor 
allege that they are personal property. 

Third. It does not charge that the shoes were taken from the 
possession of any one holding them fer the owner. 


Fourth. The indictment does not charge any offense in 
plain and intelligible words, but is vague, uncertain, and de- 
fective. 

The terms used to designate the property stolen should be 
such as to show that the thing was a subject of larceny, and to 


enable the jury to decide that the property proven to have been 
stolen is the same as that described in the indictment. To fol- 
low the usual form of an indictment in cases like the present, 
the articles would be described as two pairs of shoes. Descrip- 
tions, however, such as the following, have been held as suft- 
ficient: “ One bolt of domestic ;” “One sheep;” “ A parcel ot 
‘oats ;” “One hide;” “A ham.” These examples would sup- 
port the present indictment, though such forms are not to be 
commended, 

The name of the owner of the house, or who occupied it, or 
some description of the building, should have been averred in 
the indictment. On this ground the motion in arrest of the 
judgment should have been sustained. It was not sufficient to 
state that the house was in the town of Gouzales. If the name 
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of the owner was unknown to the grand jury, the name of 
the occupant might have been given; or, if not occupied, the 
fact should have been averred, with such allegations descriptive 
of the house as would identify it. A house in the town of 
Gonzales, where the jurors were holding their sessions, admitted 
of further designation than that contained in the indictment. 
If the evidence before the grand jury did not furnish the 
information, it might have been obtained from other sources 
and brought before them. 

The place where the offense was committed entered into the 
punishment, and the name of the owner or occupant, or some 
certain description of it, should have been given in the indict- 
ment. In burglary and arson, the indictment must show the 


name of the owner or occupant of the house, if known, or give 


some description of the place. In the case of Alexander v. 
The State (29 Texas, 495), charging the defendant with selling 
liquor without a license, it was held that the indictment must 
aver at whose house or establishment, or to whom the vending 
took place, or some other fact tending to identify the transac. 
tion. The rule is applicable to the charge for stealing from a 
house. 

Theft from a house differs from theft from the person, and 
both differ from simple theft in the circumstances under which 
the act is committed, and in the degree of the punishment 
attached to the offense. And hence the facts and circumstances 
constituting the offense must be averred, and the averment 
must be made with sufficient certainty to designate the place, 
and enable the defendant to plead the judgment in bar of a 
second prosecution. It would hardly be contended that the 
name of the person robbed, if known, could be omitted in 
charging robbery or theft from the person. It is a question of 
identity, and, as such, it applies not only to the name of the 
person robbed, where that is the charge, but also applies to the 
name of the owner of the house or the party in possession, 
where theft from a house is the charge. To constitute the 
offense of stealing property from a house, the property must. be 
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under the protection of the house as a place of custody and 
security, as distinguished from theft of property in the personal 
possession of some one having its custody, and not protected by 
a house. 

_We are of opinion that the indictment is defective in not 
showing the name of the owner of the house, or who was in 
possession of it, or averring facts to identify the place, and that 
the motion in arrest of the judgment should have been sus- 
tained. 

The judgment is reversed and case remanded. 

Reversed and remanded. 





GrorcE S. Turner AND orHERS v. ©. Mituer. 


1, MEASURE OF DAMAGES UPON BROKEN COVENANT OF WARRANTY. The 
measure of damages in a suit upon a general warranty of title to land, 
after an eviction of the vendee by superior title maintained in a suit 
against the vendee, is the purchase-money, with interest; attorney’s 
fees, in the absence of an express stipulation to pay, will not be 
allowed.* 


2. Distinguished from Rowe v. Heath (23 Texas, 620) ; and dicta in that case 
noticed. 


Error from Colorado. Tried below before the Hon. Liv- 
ingston Lindsay. 

Suit by Miller against the heirs of Turner, on a broken cov- 
enant of warranty, in which he recovered from the heirs the 
sum of money paid, with interest, and the fees paid by Miller 
to his attorney, to defend the suit brought against him for the 
land. The only point in controversy was as to the liability of 
the warrantor for attorney’s fees paid by the vendee to defend 
t..2 title. 





* The opinion in this case applies also to George S, Turner and others v, W. Miller, No, 
443, and George 8. Turner v. W. Neihous, No. 444.— 
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(No briefs have reached reporter for plaintiffs in error.) 
Foord, Thompson & Me Cormick, for defendant in error. 


Rozrerts, C. J. This case is brought up as an “ agreed 
‘case’ under the statute, presenting one question, which is, 
what is the measure of damages in a suit upon a gerieral war- 
ranty of title to land, after an eviction of the vendee, by supe- 
rior title, maintained in a suit against the vendee. (Paschal’s 
Digest, Article 1516.) 

The judgment,was rendered upon, and in accordance with 
the following verdict: “We, the jury, find for the plaintiff 
“the sum of five hundred and fifty-four dollars and twenty- 
“ four cents in gold, amount of purchase-money and cost due, 
“and the further sum of one hundred and six dollars, gold, at- 
“ torney’s fees paid by him.” 


In the agreement it is stated that “the precise point now 


“ presented to the Hon. Supreme Court is as to the liability of 
“ defendants in this action for attorney’s fees expended by plaint- 
‘iff, in the said suit of Key and wife above-nained ;” it being 
the suit in which the plaintiff, as vendee, was evietall. The 
vendee upon being sued in the last-mentioned suit, did not give 
notice of it to his vendor. This, however, has not been held to 
make any difference as to the measure of damages, but only as 
to the conclusive effect of the judgment of eviction, as matter 
of evidence. (Rawle on Cov. for Title, p.123. Note 2 Harrison, 
N. Y. Rep., 309.) 

From the anthority cited it would appear that attorney’s fees 
taxed as costs of the suit are allowed in nngiand, and also in 
America in those States generally where attorney la foes are taxed 
as costs. 

As to the allowance of counsel’s fees, not taxed, there is a 
difference of decision in different States. In New York, and 
other States following its precedents, they are allowed as dam- 
ages. In Massachusetts, and other States —ow its prece- 
dents, they are not allowed. 
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(Rickert v. Snyder, 9 Wendell’s R., 422. Contra ; Leffing- 
well e¢ al. v. Elliott, 10 Pick., 204; Sedg. on Damg. Marg., 
p- 174; Rawle on Cov. of Title, 121-125.) 

The rule has been laid down in covenants for title in this 
State, that upon failure of title the measure of damages is the 
purchase-money, with interest. 

(Garrett v. Gaines, 6 Texas, 443; Hall v. York, 22 Texas, 
643.) 

In a case decided by this court, where there was a general 
warranty, and an eviction by suit, the vendee claiized and re- 
covered counsel fees upon a special promise that the vendor 
would bear the expense of litigation, if the vendee would de- 
fend the suit, which he did, and failed by reason of a su. 
perior title. (Rowe v. Heath, 23 Texas, 620.) 

In sustaining that case, Justice Wheeler in delivering the 
opinion, incidentally remarked: “ And it seems from the au- 
“thorities that he was so entitled (to recover the attorney’s fees) 
“without proving any contract or express promise to that 
“ effect, the more especially as he made defense at the instance 
“of the grantor. (Rawle on Covenants, 121-125.)” The case, 
however, was not decided on that intimation, but expressly 
upon the special contract to pay counsel fees. 

We have been referred to no case in our reports, wherein 
counsel fees have been allowed as damages in a suit upon a 
general warranty alone, and have found none such. 

Chancellor Kent, in his Commentaries, states the rule of dam- 
ages to be the purchase-money and interest thereon. He ar- 
rives at it by reference to. the rule on the ancient warranty at 
common law, which was to restore to the party evicted other 
land of equal value, estimating it at the time the warranty was 
made. Hence he says in reference to the personal covenants 
of warranty now in use: “ The buyer on the covenant of seizure 
“recovers back the consideration money and interest, and no 
“more.” (4 Kent’s Com., 475.) 

The same view is presented by him in his opinion in an 
early case decided in the State of New York. In the same 
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case Justice Livingston delivered an opinion in which the 
view was advanced, that counsel fees were allowable, though 
from the facts of the case as reported, it does not appear 
whether counsel fees were embraced in the recovery or 
not. (Staats v. Executors of Ten Eyck, 3 Caines’ R., 115 
and 117.) 

By the Supreme Court of Louisiana it was said: “ We have 
“had occasion repeatedly to state, that the law does not ordi’ 
“narily allow fees of counsel who are employed to vindicate 
“the rights of parties. (Hale v. The City of New Orleans, 13 
La. An. Rep., 502. 

We are of opinion that tle correct rule is, and should be, 
not to allow counsel fees in a suit on a general warranty, as in 
this case, when there is no question of frand, imposition, or 
malicious conduct involved. A tract of land or a lot may be 
sold for a few hundred dollars, both parties believing the title 
to be good. Its value may be enhanced fifty-fold by improve- 
ments, and by the rise of property. The defense of the title 
may require the expenditure in counsel fees of an amount 
many times greater than that of the purchase-money of the 
land or lot and the interest thereon. The value of the im- 
provements, far more than of the land, would furnish the esti- 
mate of the counsel fees in defending the title. If these coun- 
sel fees were allowed, as against the warrantor, it would often 
be hazardous in the extreme to sell lands or lots at any price 
that purchasers could afford to give for land upon which to 
make valuable improvements. 

Whether it be considered in reference to principle, prece- 
dent, or practical operation, the rule as to the measure of 
damages in such a case as this, should exclude the counsel fees 
expended in defending the suit of eviction by the vendee, 
when he sues the vendor upon his general warranty of title. 

This being an agreed case, and the counsel fees that were 
allowed having been designated separately in the verdict and 
judgment, being the sum of one hundred and-six dollars, gold, 
it is ordered and adjudged that tle judgment be reversed and 





Rogers v. RaGanp. (Term of 





Statement of the case. 





reformed, omitting therefrom the said amount of counsel 
fees. 
Reversed and reformed. 


Justice Moore did not sit in this case. 





Grorcr F. Roarrs’ ADMINISTRATOR ET aL. Vv. R. S. Racgruanp, 


1. HomEsTEAD. The terms ‘‘town or city lot or lots,” as used in the Con- 
stitution in the homestead clause, cannot be construed to embrace 
“farm-lots” purchased from the town or city, and used for farming 
purposes when lying beyond the limits of the plan of the town and 
city proper, and this though they may be included in the jurisdictional 
limits of the town or city. 

2 HomestEAD. B purchased a “ building-lot”” in the town of Victoria, on 
which he erected a residence in which he lived with his family ; after. 
wards he purchased other lots, known as ‘‘ farm-lots,” from the corpo. 
ration of the town, which were within the corporate limits, but re 
moved from the town proper, and which were used by B for farming 
purposes. eld, that the “farm-lots” constituted no part of the home 
stead, they not being appurtenant to the town residence for homestead 
purposes. 

8. HomMEsTEAD. The widow cannot, after the husband’s death, abandon 
the homestead occupied by him at the time of his death, and select from 
the corpus of the estate another, as against the rights of creditors. (Rag- 
land v. Rogers, 34 Texas, 617, overruled.) * 


Error from Victoria. Tried below before the Hon. T. C. 
Barden. 


The estate of John B. Ragland, deceased, being in course of 
administration in the County Court of Victoria, George F. 
Rogers being administrator, in June, 1869, Mrs. R.S. Ragland, 
the widow of deceased, filed her petition alleging, in substance, 
that in addition to the residence on lot 4, in block 71, of the 
town proper of Victoria, certain farm-lots on the town tract, 
designated as lots O, P, and W, and a small fractional lot 
lying near them, also constituted a part of the homestead of her 
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late husband, and prayed that all these lots might be set apart 
to her as a homestead exempt from creditors ; or if that could 
not otherwise be done, that she be allowed to take the whole 
at the appraised value, and pay the excess over two thousand 
dollars, in a reasonable time. 

The County Court, upon hearing, refused to set apart any of 
the farm-lots as homestead, but did set apart building-lot 4, 
block 71, as the homestead of the deceased. 

From this decision of the County Court, Mrs. Ragland ap- 
pealed to the District Court, by which court the cause was 
heard at the September term, 1869; and a jury having found 
that the family residence of Dr. Ragland, at the time of his 
death, was the said building-lot 4, block 71, the District Court, 
by decree, assigned that lot (and no other) to the widow and 
children as the homestead. When this decision was made, no 
notice of appeal was given on the part of Mrs. Ragland, nor 
were any bills of exception taken, or statement of facts filed. 

On the 29th of September, 1869, this decree of the District 
Court was certified to the Probate Court. 

On the 28th of October, 1869, the administrator applied to 
the Probate Court for an order to sell the farm-lots, O, P, W, 
and fractional lot lying near—making in all 158,93, acres—to- 
gether with some other lots, for the payment of debts. 

October 29, 1869, the Probate Court ordered the sale to be 
made, to wit, on the first Tuesday of December, 1869. 

December 7, 1869, being the first Tuesday, the sale was 
made, and John M. Brownson became the purchaser, at fifteen 
dollars and fifty cents per acre. 

December, 28, 1869, the sale was confirmed by the Probate 
Court, and conveyance to the purchaser ordered to be made. 

October 24, 1870, Mrs. Ragland filed her petition for writ of 
error upon the above mentioned decree of the District Court, 
made at September term, 1869. 

April 17, 1871, that decreee was reversed ly the Supreme 
Court, on the ground that the District Court had erred in in- 
structions to the jury. (See 34 Texas, 617.) 
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After the return of the cause to the District Court, Mrs. 
Ragland amended her petition, claiming the farm-lots as part 
of her homestead, and made John M. Brownson, the purchaser, 
a party defendant. 

Brownson answered by a general denial, and plea of im- 
provements in good faith, and set up specially the decree or 
the Probate and District Court, deciding that the land in con- 
troversy was not a homestead, and that while that decree was 
unreversed, and not appealed from, he purchased the land, in 
good faith, under the order of sale of the Probate Court, ete. 
But the court, upon plaintiff's exceptions, struck out all the 
special matter pleaded, and compelled the defendant Brown- 
son to, stand upon the general issue, and plea of improve- 
ments in good faith. 

The court also, upon plaintiff's exceptions, struck out, from 
the original answer of defendant Rogers, everything except 
the general issue, and afterwards struck out from his amended 
answer the allegation that the lots of land in controversy 
“never were called, or known, or regarded as town-lots by 
“said John B. Ragland, nor by the inhabitants of the town 
“of Victoria, or of the county of Victoria; but said lots were 
“always designated, known, and regarded by said John B. 
“Ragland, and by the other inhabitants of said town 
“and county, as farm-lands, as distinguished from ftown- 
“ lots.” 

The jury found a verdict as follows: 

“ We, the jury, find for the plaintiff the following lots: lot 
“4, block 71, and lots O, P, and W, and the fractional lot 
“set forth in the petition, all of which do constitute the home- 
“ stead.” 

Judgment was rendered against the defendants, and a writ 
of possession was awarded against Brownson ; a motion for a 
new trial being overruled, both defendants bring the cause to 
this court for alleged error. 


Glass & Callender, tor plaintiffs in error. 
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If, in the case at bar, the farm-lots which compose a planta- 
tion can be held as a part of the urban homestead, because they 
are “ town-lots,” a step is taken far beyond anything decided 
in Pryor vw. Stone, or Hancock v. Morgan. In those cases, the 
“lots”? allowed to be held as part of the homestead were cer- 
tainly town-lots, according to the ordinary use of language. 
But let this case at bar be decided in favor of the appellee, 
upon the assumption that the lands sued for are “ town-lots,” 
and we shall then have a precedent, according to which the 
urban homestead may not merely consist of separated lots, but 
some of these lots may lie in the town proper and actual, while 
the others may, in fact, compose farms of hundreds of acres 
lying in the adjacent country. 

If this plantation was not homestead during Dr. Ragland’s life- 
time, could his widow make it homestead by selection after his 
death? We know that doctrine to this effect is intimated in 
the opinion delivered by Chief-Jtistice Evans, when this case 
was before the court in 1871. (34 Texas, 617.) But we re- 
spectfully submit that the decision of this question was not 
necessary to the decision of the case as then presented ; that it 
was not argued by counsel, and that what was said upon this 


point, inthe opinion delivered, may properly be regarded as 


obiter dicta, and yet open to discussion. 

It is easy to see that the homestead provisions, as they now 
stand in our Constitution and laws, are liable to be greatly 
abused ; and he is not very observant who does not know that 
many abuses under them exist throughout the country. 

If a man owes fifty thousand dollars, and has fifty thousand 
dollars in money, with which he ought to pay his debts, but is 
fraudulently disposed to defeat his creditors, it is very easy for 
him to invest the whole tifty thousand dollars in homestead 
property, and live luxuriously upon the income from it, while 
his creditors cannot collect a dime from him. To accomplish 
this, he has only to go into some one of our growing, thriv- 
ing cities, and invest five thousand dollars of his money in as 
much vacant ground as he can buy with that sum, call it home- 
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stead, and build himself a residence upon it. The law protects 
him in lots to the value of five thousand dollars, and the value 
of improvements is not to be counted. His house may cost him 
five thousand dollars more, and then he will have forty thousand 
dollars left. With this money he can erect other buildings 
upon his homestead lots, storehouses or dwellings, and rent 
them—say for four or five thousand dollars per year. As the 
city grows, and rents and property advance, he will be able to 
build more or better houses, and rent them at higher rates, 
until, as may easily be believed, he may, in a tew years, have 
property worth a hundred thousand dollars, yielding an income 
of at least ten thousand dollars a year, whilst his creditors— 
poor men, perhaps—perhaps men broken up by his failure to 
pay—cannot reach a dollar of this property or income. 

If it be said that in such a case the rents might, by process 
of garnishment, be made liable for the debts of the owner of 
the homestead, we reply, that we do not see how a discrimina- 
ting line can easily he drawn between protecting, on one hand, 
the homestead property from liability for debts, and on the 
other, subjecting to those debts the rents that issue out of that 
very homestead property. But suppose the courts should de- 
vise, or approve a plan by which it could be done; then, still, 
the owner of the homestead could easily defeat both the courts 
and his creditors, by renting only for cash in advance, and thus 
have no debts for rent that could be garnisheed. 

And now, while these evils, which cannot be denied, are 
perhaps incurable by any remedy the courts can apply, the 
obiter dictum we are discussing takes a step in advance, 
whereby the rights of creditors must be made still more inse- 
cure, and endless complications induced into the settlement of 
estates. 

Heretofore it has been supposed that men might safely lend 
money upon the security of adequate real estate, which formed 
no part of the borrower’s homestead ; and guardians of minors, 
and holders of trust funds generally, have been accustomed to 
invest on such security, and feel safe. But if this new doc 
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trine is established, and the homestead which the law secures 
to the widow is not the homestead which her husband held 
and enjoyed, but an abstract homestead right, which the widow 
may cut loose from its old mooring, and float to and anchor 
upon any other real estate to which the husband held title, 
then no guardian, or trustee, or other person, can lend money 
upon real estate security, with any guaranty that he may not 
thereafter find his lien divested, his security gone, and his 
money lost, because the widow of the borrower has chosen 
to locate her homestead right upon the land embraced by his 
mortgage. 

It has been frequently held by the court, that the homestead 
was in no wise subject to administration for the benefit of credit- 
ors, and in 1870 it was enacted by the Legislature, that “ the 
“property reserved from forced sale by the Constitution and 
“laws of this State, or its value, if there be no such property, 
“does not form any part of the estate of a deceased person 
“where a constituent of the family survives.” (Probate Act, 
Section 26.) But how are estates to be settled, if what this 
exempted property is cannot be ascertained. If it is subject 
to shift and change at the election of the widow, and no time 
is fixed within which her election shall be made? 

Ilow can anything be done, on any sure foundation, if, as in 
the case at bar, the widow may wait nearly two years after 
administration is opened before she intimates any claim to 
certain lands as homestead ; and then when her claim is adju- 
dicated against her, she may lie still, in apparent acquiescence, 
for more than another year, while in the meantime the land 
has been sold under orders of the Probate Court for payment 
of debts, and has passed into the hands of an innocent pur- 
chaser; and then, after all this, may come into court and say, 
“Tf the land was not originally homestead, I claim the right 
“to select it as a homestead now?” It is not easy to exagger- 


ate the hardships, injustice, uncertainty and confusion which 


such a state of the law must introduce. 
We take it, therefore, that under the true exposition of the 
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law, there can be no change or enlargement of the homestead 
after the debtor’s death, as against the creditors of his estate 
If there be no homestead an allowance in lieu of it is provided 
for; but if there be a homestead, that is the homestead which 
is to be set apart to the widow and children. The homestead 
which the husband held exempt from forced sale while he 
lived, and when he died, is, in our view of the law, the home- 
stead which is exempt from the claims of his creditors after his 
death. The exemption attaches to the very property itself, to 
that property as to which the world has had notice that it was not 
liable for debt, not to a floating right, which may be located 
upon property which has been the basis of large credits, and 
in regard to which no exemption was ever thought of, either 
by the decedent himself or by those who dealt with him. 

We conclude, therefore, that the land in controversy was 
not a part of Dr. Ragland’s homestead during his lifetime, and 
that his widow could not make it homestead, by selection, 
after his death. We further conclude, that even if the land 
was homestead, yet, as the question of homestead was adjudi- 
cated against the plaintiff, and she failed to prosecute her writ 
of error until after the land was sold under order of court, for 
the payment of debts, and passed into the hands of an inno- 
cent purchaser, that sale cannot now be disturbed. 


Phillips, Lackey & Stayton, for plaintiff in error, Brownson. 


Upon the question presented by the appeal from Probate 
Court, we submit, that if the main charge of the court upon 
the question of homestead be the law, that it is but too mani- 
fest that the verdict of the jury under the evidence cannot be 
sustained. The rural character of the property in controversy is 
so fully determined by law (see Act V. of February, 1840, 279, 
Section 14; Paschal’s Digest, Articles 622, 596, 598, 600), and 
by the evidence in this case, that we do not deem it necessary 
further to consider that question, and we will only briefly notice 
the law which we believe applicable thereto. Regarding the 
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property as rural, although within the limits of the territory 
over which the corporate authorities have jurisdiction (Taylor 
v. Boulware, 17 Texas, 79), and in connection therewith con- 
sidering the further fact (as is fully shown by the evidence), 
that the actual homestead of Dr. Ragland was within the town 
(proper) of Victoria, and urban, the following questions result 
and become important: 1st, Could Dr. Ragland hold as exempt 
during his iifetimne, a homestead partly urban and partly rural ? 
2d, If he could not so hold, can the plaintiff so hold? 3d. If 
a homestead in fact exists, can the plaintiffs abandon it, and 
elect other property, to the prejudice of creditors ? 


The object of the homestead exemption is to secure to every 
head of a family, for the benefit of the family, a home suited 
and adapted to the calling or profession of every citizen so 
entitled. To that end the Constitution p-sotects two characters 
of homesteads, and determines their extent by two entirely 
different standards, each of which is so adjusted as to protect 


a home equal in extent to the demands created by the different 
employments and avocations of a rural and urban population. 
The Constitution and laws seem not to have ever contem- 
plated a mixed homestead. They have erected no mixed 
standard for the determination of the extent of such an anom- 
aly. Laws are made to meet the general wants of a people 
subject thereto, not to secure to every isolated citizen that which 
in his judgment would most tend to his welfare and comfort. 
The two classes of homesteads embrace and are intended to 
ineet the wants of the two classes of people into which perhaps 
every civilized nation in the world is divided. The wants and 
conveniences of society cause those engaged in mercantile, 
mechanical, or professional pursuits to seek an urban home, for 
there they can most successfully pursue their several vocations 
and contribute to the general wants of society; therefore the 
law protects to such an urban home, measured as to its extent, 
by its value; while, upon the other hand, those who desire to 
engage in agricultural or pastoral pursuits seek the country, 
where they can have an area of land suited in extent to such 
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2mployment, and which they cannot obtain within a city or 
town; and for them the law protects a home determined not 
by value but by acres. Thus upon grounds of the highest rea- 
son has the law-making power of the government established 
and protected a home for every family that will avail itself of 
the same, and that there may be no confusion or uncertainty in 
regard to the extent of the same, has fixed the several stand- 
ards by which each shall be measured. Can any power, save 
legislative, exempt something different, and undertake to erect 
a mixed standard for the determination of the extent of this 
something? The homestead right once vesting, and then being 
rural in its character, would not be affected by its being subse- 
quently incorporated into, and actually being made a part of a 
town (see Bassett v. Messner, 30 Texas, 604), and the foregoing 
can have no application to such a case. 

The second and third we consider together. The law pro- 
tects to the plaintiff in this case just what it protected to Dr. 
Ragland, so far as the homestead is concerned (there being in 
point of fact a homestead), and protects nothing to them which 
it did not protect to him. If we are correct in the position 
that a mixed homestead cannot exist, it follows, that if Dr. 
Ragland had a homestead, in point of fact, in the town of Vic- 
toria, that it is that homestead which vests in the plaintiffs, 
and not another. The exempt property vested by operation 
of law, without decree of court, in the plaintiffs immediately 
upon the death of Dr. Ragland. (Sossaman v. Powell, 21 Texas, 
664.) This operation of law, though silent, is as effective, and 
shows as fully the legal determination of the right as though 
upon the most solemn adjudication. In such case it can with 
as little propriety be claimed that the right to select something 
else than the real homestead exists, where there had been a 
formal setting apart of the homestead by decree, as in the case 
where the law silently and effectively vests the right. In the 
absence of a statute so permitting, can it be claimed that the 
plaintiffs may elect to take another piece of land as homestead, 
than that which the law declares to vest instunter, even with 
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vut the decree of any court? Surely not. If so, the mere will 
of the subject is superior to law, or else the law by thus vest- 
ing the homestead as it stood at the time of the death of the 
head of the family, has at least acted precipitately, and done 
that which the will of the subject may declare of no effect and 
useless. As the law has been declared to be the perfection of 
human reason, we are indisposed to believe that any such right 
exists in the subject, or that the law does a useless or foolish 
thing; or determines the right without first consulting the in- 
terested parties as to their wishes, only to have the same un- 
done, and that determination set aside at the mere volition of 
parties. If the law did not thus vest the homestead, we would 
see no reason to doubt the right of the surviving head of the 
family to change, bona fide, the homestead by abandoning that 
used by the deceased head of the family and occupying another, 
as fully as the deceased head of the family might have done; 
but vesting as it does, the exercise of such right of election 
would operate as a fraud upon creditors, such right being no 
part of the contract between the parties. If such right had 
been recognized by the settled construction of the Constitution 
and of the status touching the subject, then such construction 
would become part of every contract by which a creditor ac- 
quires his demand, and he could not complain. It is not the 
right to @ homestead that so vests (if there be one), but it is the 
right to the homestead that vests. The specific property exist- 


z 
. 


ing, and being in no way undefined by reason of its being : 
part of a larger or more valuable tract of land than the law so 
protects, we submit that the right of election does not exist, 
but that the plaintiff must hold just such homestead as Dr. 
Ragland had at the time of his death. Such seems to be the 
effect in the decision in Blair & Co. v. Thorp (33 Texas, 49.) 
If there be no homestead upon the death of the head of the 
family, the survivor and the children, if there be any, or either 
of them, are entitled to have the value of the homestead, to be 
raised out of other property in- place of the same, and in this 
case, if the value of the real homestead be less than the law 
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protects, we doubt very much, as a specific homestead exists, 
whether any addition in money can be made thereto. The 
law exempts a specific thing—it, however, not to exceed a cer- 
tain value. If the thing exists, the law does not exempt the 
value, but the thing becomes the exemption. The value would 
seem to be immaterial. Be this as it may, in this case the in- 
terest of all, if the sale to Brownson is upheld, can be fully 
protected, for after the payment of debts there will be sufficient 
in the hands of the administrator to make up the homestead’s 
highest valuation as protected by law. But, upon the contrary, 
if said sale be not upheld, and the positions assumed by the 
plaintiffs be sustained, then the exemptions will perhaps cover 
the entire property, and the creditors will lose their debts. 
From the fact that this case, when formerly before this court, 
was here without any statement of facts, we have felt that it 
would not be considered as discourteous in us to offer for your 
consideration some matters here presented, which otherwise we 
would not have felt at liberty to present. All of which is re- 
spectfully submitted. 


Stockdale & Proctor, for defendant in error. 


‘Defendant in error relies upon the following points and 
authorities : 

First. The present judgment appealed from is consistent with 
the reason, and not inconsistent with the letter of the homestead 
law. 

The exemption of the homestead from forced sale by the 
Constitution, and the laws passed in pursuance thereof, anakes 
it a property, the title to which resides in the family, and this 
title cannot be divested by any sale except in the manner pro- 
vided by the Constitution, and laws made in pursvance thereof. 
(Wilson v. Cochran, 31 Texas, 678.) | 

In this case the homestead, according to the proof, was all] 
within the jurisdictional limits of the town of Victoria, and 
consisted of several lots,on one of which the house of the usual 
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residence of the family, near the public square, was situated ; 
the others were lots used for the growth of supplies for the 
family, and other things, and were distant from the first, but 
were, nevertheless, in the town, and subject to taxation and all 
the regulations of the town authorities, just as any other prop- 
erty whatever; they were laid off and-mapped, with streets for 
reaching them, and were lots in the town of Victoria as much 
as those fronting on the public square, the difference being only 
_insize and in the kind of use to which they were likely to be 
put; they were sometimes called “‘farm-lots,” and it was either 
as such, or for supplies of fire-wood, etc., that they were gener- 
ally used by the inhabitants. 

Apply the principles announced in Pryor v. Stone (19 Texas, 
371) ; Hancock v. Morgan (17 Texas, 583); and Ragland v. 
Rogers (34 Texas, 619), to the facts of this case, and all the lots, 
the one near the square and the others more remote became, 
by the use of them shown in the evidence, parts of a united 


whole, and that whole the homestead of the family. 

Judge Hemphill says, in the first of these cases, that “It is 
“ not declared that the lots shall adjoin or be contiguous to 
“each other. ‘ All that, by fair construction of the language, is 


“ required to entitle the property to exemption is, that the prop- 


erty should be used for the convenience or uses of the head 
or members of the family. The exemption should not be 
construed as reserving merely a residence where a family may 
‘ eat, drink, and sleep, but also a place where the head or mem- 
bers may pursue such business or avocation as may be neces- 
sary for the support and comfort of the family. * * * * 
‘ The*exemption is not to be thus restricted in its benefits. It 
allows any number of lots, not to exceed two thousand dol- 
lars, and it cannot be material how many, or how far, or how 
‘near, or remote from each other, may be the lots occupied for 
the convenience of the family, and for the prosecution of the 
business or employment of its head or members.” 
‘In Williams v. Hall (83 Texas, 215), Judge Denison says: 
“In the case of Hancock ». Morgan (17 Texas, 583), and in 
28 


‘ 


iT) 
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«Pryor v. Stone (19 Texas, 371), it is decided that a city home- 
“ stead may consist of separate lots, although the lots do not 
“ adjoin each other. The reasons given in those cases apply 
“ with equal, if not greater force in this case, to the rural home- 
“ stead.” 

The question of homestead or no homestead is a question of 
title, upon the death of the husband; and if the fact be that the 
property in question is used in the manner and for the purposes 
stated by Judge Hemphill, then the title vests, eo enstantz, 
in the surviving family, without the intervention of any decree 
of any court whatever. Any litigation subsequent to this vesti- 
ture in the family concerning it, is, and must be, litigation in 
regard to the right—the legal right and title to the prop- 

erty. 

' This court has said: “ An administrator has but little con- 
cern with the homestead of the deceased. In no event can it 
be converted to the use of creditors. They have no interest 
in such property. * * * * The homestead is a unit, 
clearly defined and distinct from every other portion of the 
estate, and from every other article which is exempt from 

“execution. It requires no act of specification to fix its iden- 

“ tity, and therefore vests with or without administration, and 

“ whether it be or be not set apart by the Chief-Justice.” (Sos- 

saman ¥. Powell, 21 Texas, 664.) 

But it is contended that the claim asserted by the widow and 
her children, in this case,is a claim for both an urban and a 
rural homestead, and that this is in contravention of the Con- 
stitution. 

‘In reply, we say that the Constitution has nowhere éeclared 
against a mixed character of homestead, and that the reason of 
the homestead provision in that’ instrument, and of the decisions 
of this court, allows it. 

Admitting, for the moment, all the plaintiffs in error claim 
as to the character of lots O, P, and W, they still come within 
the rule in Pryor v. Stone, and Williams v. Hall, so far as that 
rule is founded in reason; and reason being the life of the law, 
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at least for construction, unless the letter of the Constitution 
positively forbids, the rule should be applied to the homestead 
of mixed character as well as to any other. 

The Constitution applies two tests to the homestead, one of 
value for city or town property, and one of quantity to prop- 
erty not in atown or city. . If, then, a homestead is partially in 
and partially not in a town, it is of mixed character, and is sub- 
ject to both, tests. Being a unit, although partaking of both 
characters, if, upon applying both tests, it answers to each and 
both, it is certainly within the reason of the Constitution, and 
not against the letter of that instrament. Where does the Con- 
stitution or law say that a homestead shall be wholly in town, or 
otherwise wholly out of town? A limitation upon the value 
in a town, and upon the extent or quantity out of town, can 
hardly be forced inté a prohibition against the existence of a 
homestead that is partially in town and partially out of town. 


It only requires that both rules of limitation should be applied, 


and to us it seems “ to follow as the night the day,” that if the 
property used as such stand both tests, by all reason it is a con- 
stitutional homestead, and is protected by that instrument. 
The homestead claimed, in the case of Taylor v. Boulware, 
consisted of two parcels of land purchased at different times, 
the first of sixty odd acres, to which was afterwards added 
five acres nearer the town of Marshall, but adjoining the first. - 
On the five-acre tract were erected the residence and principal 
iuildings, but on the other tract were the horse-lot, slaughter- 
pen, corn-crib, brick-yard, part of the negro houses, and a 
branch of water for every-day use. Both tracts were culti- 
vated as a homestead. The whole of the five-acre tract and 
three acres of the other were, by an act of the Legislature, two 
years after the homestead was made, included in the corporate 
limits of the town. The suit was by a purchaser at sheriff’s 
sale, to recover sixty-six acres of the land outside the limits of 
the town. This court held that the whole of the Jand, in 1848, 
constituted the rural homestead, and that the subsequent ex- 
tension of the jurisdictional limits of the town in 1850 did not 
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change its character, or subject any portion of it to a forced 
sale. 

The distinction between that case and the one at bar is 
that Ragland purchased the “ farm-lots ” after they were laid 
off and mapped, and when they were within the limits of the 
town of Victoria. 

‘The case of Moore v. Whitis (30 Texas, 440), decides that 
a store-house on another lot, two hundred yards from the resi- 
dence, in the town of Prairie Lea, both being valued at less 
than two thousand dollars, constituted together the homestead. 

The case of Hoffman v. Neuhaus (80 Texas, 633), decides 
that the homestead is indivisible as long as there is a head of 
the family, and is “reserved adversely to both heirs and 
“ creditors.” 

In the case of Young v. Van Benthuysen (30 Texas), 770), 
this court says: “ The Constitution and laws have so hedged 
“in the homestead from sale, that courts are required to scru- 
“tinize very closely, to see that all constitutional and statutory 
“requirements have been fully complied with, before they will 
‘pronounce a sale of the same to be valid.” 

The case of Bassett v. Messner (30 Texas, 604), decides that 
thirty-five acres of land adjoining a town, having been made 
the homestead of a family, and worth at the time of its dedi- 
cation to that use three thousand five hundred dollars, and at 
the time of litigation six thousand dollars, could not be affected 
in its character by the extension of the limits of the town to 
include it. It, nevertheless, remained a rural homestead, pro- 
tected by the Constitution, and the law extending the town, so 
far as it could be considered as.affecting the character of the 
homestead, was void. . 

It also decides “that the 22s mota in this case is the home- 
“stead. From the peculiar laws of Texas, both constitutional 
“and statute, the administrator has nothing to do with the 
* homestead.” 

It is apparent from two of these cases that the homestead 
may partake, in fact, of both the nature of an urban and a 
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rural homestead ; and that having been dedicated, when thev 
partook of the nature of a rural homestead, the test of quan- 
tity alone will be applied, even after the change. 

The language of the Constitution, it seems to us, is so plain 
as not to require construction. ‘* The homestead of a family 
‘not to exceed two hundred acres of land (not included in a 
“town or city) ””—this is the rural homestead, and no home- 
stead can be a rural homestead that is included in a town or 
city, under the terms of the Constitution, if there are to be 
only two distinct classes. If so distinctly divided by the Con- 
stitution, then the other class must include every other de- 
scription, and the language of the Constitution fully warrants 
this conclusion. ‘ Or any town or city lot or lots in value not 
“to exceed two thousand dollars,” is the description, which in 
the nature of things was intended to, and does by the very 
terms, include every character of homestead actually in a town 
or city. ‘ Any lot” cannot be confined and restricted to in . 
elude only a “ building-lot,” or a lot within what was arb 
trarily called the “town proper,” as distinguished from the 
town generally. It cannot be restricted to a lot one hundred 
varas square, nor to a lot of one acre. The word “ any” isnot 
a word of restriction or limitation. The school dictionary de- 
fines it: “ every, whoever, whatever.” Therefore, every lot— 
whatever lot situated in a town or city is the subject of dedica- 
tion to any use of the family, which would constitute it the 
homestead or a part of the homestead. And the constitutional 
restriction is on its value and not on its quantity ; on its use 
for the comfort of the family or the members of the family 
and not upon its name of “ farm-lot ” or “ building-lot.” 

The lots O, P, and W, in this case, are situated in the town 
of Victoria, subject to its jurisdiction in every particular, and 
were so situated when acquired by Dr. Ragland and dedicated 
to home uses. Lot four in block seventy-one was first acquired, 
and these afterwards, and all became the unit called a home- 
stead, according to the rule of this court, in Campbell ». 
McManus (32 Texas, 442). 
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Reeves, J. The material facts of this case as developed on 
the former trial, are indicated in the opinion of the court, re- 
ported in 34 Texas, 617, reversing the judgment of the Dis- 
trict Court, and remanding the case for another trial. 

After the trial in the District Court, and before Mrs. Rag- 
land sued out the writ of error from the judgment which was 
reversed, the case being certified to the County Court, the ad- 
ministrator, Rogers, applied for and obtained an order from the 
County Court directing the sale of the lots described as O, P, 
and W, and the fractional lot, and other lots not in contro- 
versy in this suit. The administrator reported the sale of these 
lots, to John M. Brownson; to the County Court. The sale 
was confirmed, with an order to make title to Brownson. After 
the decision of the Supreme Court, Mrs. Ragland, in her 
amended petition, filed in September, 1871, claims these lots as 
part of the homestead, alleging that the administrator, Rogers, 
had obtained the order of sale pending the writ of error in the 
Supreme Court, and making Brownson a party. The defend- 
ants pleaded in bar of the plaintiff's suit the judgments of the 
District and County Courts and the proceedings in both courts, 
and other matters not necessary to be noticed. Exceptions 
‘were sustained to these defenses, and the cause was submitted 
to the jury with the following result : 

“We, the jury, find for the plaintiff the following lots, lot 
“four, block 71, and lots, O, P, and W, and the frac- 
“ tional lot set forth in the petition, all of which do constitute 
“the homestead.” And thereupon the order of the Probate 
Court directing the sale of lotsO, P, and W, and the fractional 
lot, was vacated and set aside, and the sale made in accordance 
therewith declared null and void, and the lots decreed to the 
plaintiff as part of her homestead, awarding the writ of posses- 
sion, and further ordering that the plaiutiff be confirmed in 
her title to and possession of lot four in block seventy-one as 
constituting part of her homestead. 

The defendants moved for a new trial on the following 
grounds : 





1875.] Roacers v. RAGLAND. 





Opinion of the Court. 





. The verdict is contrary to the evidence. 

2. The verdict is contrary to the law. 

3. The jury disregarded the instructions of the court. 

4. The verdict is not responsive to the issues presented in 
the case. 

5. The jury were misled by’a misunderstanding of the in- 
structions of the court. 

6. The judgment entered is not authorized by the verdict. 

7. The judgment is not authorized by the law. 

The motion being overruled both defendants excepted and 
gave notice of appeal, and assign separate grounds for error in 
the judgment and proceedings of the court. 

Defendant Brownson assigns errors as follows ; 

1. The court erred in striking out the special matters pleaded 
by the defendant. . 

2. The court erred in sustaining the demurrer of the plaint- 
iff to that part of the defendant’s answer which set up the pur- 
chase of the property in controversy by the defendant Brown- 
son, in which he pleaded the several orders and decrees of the 
Probate and District Courts of Victoria county, in bar of plaint- 
ift’s action for land purchased by Brownson. 

3. The court erred in overruling the motion of defendants 
‘or a new trial upon the grounds set out in said motion. 

G. F. Rogers, administrator of Ragland, assigns as errors to 
his prejudice : 

1. The court erred in sustaining the exceptions of plaintiff to 
all of this defendant’s original answer, except the 
issue, 

2. The court erred in sustaining the exceptions of plaintiff 
to part of this defendant’s amended answer. 

3. In overruling the motion for a new trial. 

Under the ruling of the court, the sale of the land to the de- 
fendant Brownson, under the order of the County Court, was 
not presented for the consideration of the jury. The question 
submitted to the jury was whether the lots, O, P, and W, and 
the fractional lot, are town-lots or not, and if so whether they 


general 
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were used by Dr. Ragland in his lifetime as part of his home- 
stead, and exempt from forced sale. 

As the answer to these questions is believed to be decisive 
of the case, it will not be necessary to examine the ruling of 
the court upon the exceptions to the defendant’s answers. 

First. Whether the lots O, P, and W, etc., are town-lots or 
not, in the sense of the Constitution protecting “ any town or 
“ city lot or lots,” etc., the homestead of a family, from forced 
sale ¢ 

The Act of February, 1840, incorporating the town of Vic- 
toria, provides “that the bounds or limits of said town, and 
“within which the said corporation shall exercise lawful juris- 
“diction, shall include and comprehend the four leagues of 
*Jand on which the said town is now situated.” 

This Act recognizes two classes of lots within the limits of the 
corporation, one called “ town-lots,” and the other “ farm-lots,” 
and authorizes the corporation to sell said lots, and apply the 
proceeds of the sales to the purposes pointed out in the Act. 

The Act of the Republic of Texas, of December, 1841, con- 
firming the title to the town tract to the corporation of Victo- 
ria, refers to the division of the tract into “ town and out lots,” 
and confirms the previous sales made according to that classi- 
fication. The mayor and board of aldermen of the town, in 

_their records and proceedings, distinguish between “ building- 
“ots” on the tract of six hundred and forty acres as set apart 
for that purpose, and “ out-lots” or “farm-lots” for entry and 
sale on the east and west side of the river. 

It was proved on the trial, that the town of Victoria was 
laid out in 1834, on the east side of the Guadalupe River, at 
first embracing only a small area within the four leagues of 
land granted by the State of Coahuila and Texas, to Martin de 
Leon, for the foundation of the town. Afterwards, and under 
the Republic of Texas, the plan of the town proper was ex- 
tended to its present limits, embracing an area of one mile 
square. The streets were laid off running nearly east and 
west, and north and south, dividing the ground inte blocks of 
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one hundred baras square, each block having four lots fifty 
baras square. 

Atterwards, at different times, and outside of the town proper, 
under the orders of the town council, the lands were surveyed 
for sale, and laid off into tracts of different sizes, but generally 
into blocks of, one hundred and sixty acres, subdivided into 
lots of forty acres. In these surveys, streets were laid out but 
were not sold. Tle maps accompanying the statement of facts 
show the sub-divisions of the four leagues and divisions of the 
town into blocks and lots. 

In 1847, Dr. Ragland purchased lot No. 4, in block No. 
71, on the mile square, or town proper, as called by the 
witnesses, and soon afterwards built a dwelling-house, and 
made other improvements upon it, and took possession and 
continued to reside upon it with his wife and children, and 
family servants, until his death, in 1867. 

The lands in controversy, described as O, P, and W, and the 
fractional lot, were not surveyed and offered for sale until after 
the year 1868, and in that year the town council offered for 
public sale a large amount of land situated within the limits of 
the town tract, on the east amd west side of the river, in quan- 
tities to suit purchasers, describing the land as of the best 
quality, well timbered, and well adapted for sugar and cotton 
plantations. 

Dr. Ragland’s purchases were made at different times be- 
tween 1850 and 1855. The map refers to these lots by the 
letters O, P and W, giving the quantity of each. The deeds 
describe them by these letters, and as lots or surveys, or as 
“ farm-lots,” amounting ia the aggregate to one hundred and 
fifty-eight acres, and a fraction over, situated on ‘the west side 
of the river, about une mile and a half from lot 4 in block 
71, with farms intervening. That the land in controversy 
consisted of lots called and recognized by the public authori- 
ties and by the community as “farm-lots,” or terms ex- 
pressing the same meaning, as distinguished from “ building- 
“lots,” or terms of the like import in the town proper, on the 
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mile square, is too clearly established by the evidence to admit 
of serious doubt. The lots called farm-lots were not connected 
with the plan of the town proper ; the streets of the town were 
not extended over the farm-lots. The boundary of the six 
hundred and forty acre tract, the site of the town, was only ex- 
tended sixty baras, so that there might be no .fractional lots, 
except on the bank of the river, reserving seventy-five varas 
on each bank within the town tract, for the use of the corpo- 
ration. This was in 1839. 

The survey of the lands in question was platted on the map, 
but the streets, though reserved from sale, were never opened, 
as proved on the trial. Though within the jurisdictional 
limits of the town, they were known and called farm-lots, but 
were not regarded as town-lots in the sense of this expression, 
when used in referring to building-lots in the town, Persons 
living on the farm-lots said they were going to town when 
they meant that they were going to the town laid out and bui!* 
upon the mile square. These lands, when purchased by Dr. 
Ragland, were mostly covered with dense timber, and were 
‘suitable for sugar and cotton plantations, in common with the 
lands in the vicinity. The tra¢ts adjoin, and were enclosed 
and cultivated as a farm, on which was planted and raised 
most of the crops for which the soil was adapted, the cotton 
and surplus crops being disposed of in the market by Dr. 
Ragland, as was usual among farmers. 

This land was used on the basis of a planting or farming 
establishment, and was not an appendage of the town resi- 
dence, and therefore subject to sale as part of Ragland’s estate. 

The question we are considering was examined to some ex- 
tent in the case of Taylor v. Boulware (17 Texas, 79), and the 
court said: “ The term lot or lots used in the Constitution, 
“ must be taken and construed in the popular sense of those 
“ terms, and when so used, never would be considered as em- 
“ bracing and within the jurisdictional limits of the corpora- 
“tion, not connected with the limits of the city.” We are of 
opinion, that the plan of the town proper does not extend over 
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the tracts of land in controversy, in such a way as to bring 
them as lots within the terms town or city lots, as usually un- 
derstood. 

It might well be contended that Dr. Ragland never desti- 
nated the lands in question, or any part of them, as his home- 
stead. It is not shown that he did, or that he had such inten- 
tion at any time. On the contrary, his brother, N. M. Rag- 
land, proved that Dr. Ragland always regarded lot 4, in block 
71, in the town proper, as his residence and home; that he 
ate and slept there when not absent on business, and that the 
cooking and washing for the family were done there, and 
though it was shown by other evidence that he spent much of 
his time at the farm, both eating and sleeping there, tlie 
weight of the testimony establishes that his homestead was on 
lot No. 4 in the town proper, where he died, and where with 
his family he had resided for many years before his death. He 
was a physician of large practice, and as one or more of the 
witnesses sai, relied on his practice as his principal means of 
support, or at least that he did not permit the farm to inter- 
tere with his practice ; his office was on the lot with the dwell- 
ing-house, and his patients were directed to call for him at his 
home or on the farm. Tested by the rule for ascertaining a 
homestead, as laid down in Philleo v. Smalley (23 Texas), 498, 
the claim to the tracts of land as part of the homestead is not 
sustained by the evidence. 

The homestead is the place of residence, and so understood. 
It can, in no proper sense of the term, be said that Dr. Rag- 
land’s residence was upon the farm-lands. Though within the 
jurisdictional limits of the Corporation of Victoria for certain 
purposes, they were not appurtenant to the town residence for 
the uses and purposes of a homestead. 

It cannot be doubted that Dr. Ragland’s homestead was in 
the town proper, on lot 4, in block 71,*the place of his 
actual residence, and that of his family, at the time of his 
death, and as such was exempt from forced sale during his 
lifetime, with the like exemption in favor uf his widow and 
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children, without change or augmentation for deficiency in 
value. 

We do not concur in the views of the court on the former 
appeal (34 Texas, 617), in effect that the widow might abandon 
the homestead on the death of the husband, and select a new 
homestead from the entire estate. 

Where the husband died without having a homestead, provi- 
sion was made for an allowance in place of it, but if there was 
a homestead, the exemption was for that homestead, and not 
for another to be selected out of the estate, and set apart to the 
widow in lieu of it. 

We are of opinion that the lands described as O, P,and W, 
and the fractional Jot, formed no part of the homestead at the 
death of Dr. Ragland, and that his widow has no right to make 
it her homestead in whole or in part after his death. 

The judgment of the District Court is, therefore, reversed 
and case remanded. 

Reversed and remanded. 





Joun Smiru v. Tue Srare. 


1. ToEerr. A fraudulent taking of the property of another embraces the 
idea that the taker knew that it was not his own, and also that it was 
done to deprive the true owner of its value. Hence, a taking under a 
claim of ownership when the evidence shows reason to believe the claim 
well founded, will not authorize a conviction of theft. 

2. THEYT—EVIDENCE. On the trial of one charged with theft of an animal, 
the jury was permitted by the court to leave the court-room during the 
trial, and inspect for themselves the animal alleged to have been stolen, 
with a view of thus solving, in connection with the evidence detailed by 
witnesses, the question of identity and ownership. No evidence was 
detailed by any.of them on their return into court as to what they dis- 
eovered, Held, 1st, That there is no authority in this State for such a 
mode of enlightening the minds of the jury as to the material facts of a 
ease which they have to try. 2d, That a verdict upon facts thus ascer 
tained would be a finding on facts known only to the jury—not publicly 
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developed on the trial—concerning which defendant had no opportunity 
to cross-examine them as witnesses, upon which defendant or his coun- 
sel had not been heard, and of which the judge had no informa- 
tion. 


Arpra.L from Gonzalez. Tried below before the Hon. John 


P. White. 


Indictment for hog-stealing. The evidence seems, from an 
examination of the record, to have been about equally divided 
in regard to the true ownership of the hogs, there being quite 
as much evidence to establish ownership in Smith, the defen- 
dant, asin Houston, the alleged owner. During the progress 
of the trial, on the suggestion of the District Attorney, the 
jury was taken in charge of an officer to “ see and examine the 
“sow as part of the testimony in the cause.” On the return 
of the jury into the court-room, none of them appear to have 
been examined as to what they saw during their abseuce. 


Verdict guilty, and punishment assessed at one year in the 
penitentiary. 


Davidson & Atkinson, for appellant. 
Geo. Clark, Attorney-General, for the State. 


Roserts, C. J. In this case, John Smith was tried for and 
convicted of theft of a sow and six pigs, alleged to be the 
property of Robert A. Houston. There was first a mistrial, 
because the jury could not agree, and by agreement, another trial 
was had at the same term, at which the jury found the defend- 
ant guilty, and assessed his punishment to confinement at hard 
labor in the penitentiary for one year. The indictment is in 
good form, and the charge of the court was an excellent ex- 
position of the law applicable to the facts of the case, of which 
neither party complains. The evidence as to whether the hogs 
g, so far 


5) 


belonged to Houstcn, or to Smith, is conflicting, bein 
as we can judge, very well balanced. Each party makes by 
the evidence a good case of ownership of the hogs, not by the 
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general opinions of the witnesses, but by the detail of parti- 
cular facts and circumstances connected with them, and by 
familiar acquaintance with, and positive recognition of them 
by minute description, all extending continuously back to the 
time that the sow was alittle pig. Her relationship even with 
other hogs was fully attested and established, by witnesses in 
favor of both sides. There is but a slight effort to discredit 
the witnesses in favor of Smith’s title. The strongest effort in 
that direction is to show that Smith’s wife was absent two or 
three minutes from an interview, which she swore she was 
present at, and heard all that was said; and the additional 
fact, that Smith’s very important witness was his attorney, 
who defended him onthe trial. The general character of none 
of them was attempted to be impeached. Although minute 
details are given, constituting reasons for a positive knowledge of 
the identity of the sow during her whole life, by both sides, still 
there is nothing very improbable or strange about it, unless it 
be that both sides should be able to prove so intimate an ac- 
quaintance with the sow and her history, as to make the most 
positive proof of ownership for Houston on one side, and for 
Smith on the other. 

Had this been a civil suit, brought by Houston against 
Smith to recover the sow and pigs, and the jury had found in 
favor of either side, the verdict would have had ample evidence 
to have sustained it, and it could hardly have been set aside, 
because of the conflict or equal balance in the weight of the 
evidence. Had the verdict in such case been against Smith, 
it would have established that he had committed a trespass by 
unlawfully taking the property of Houston. 

But to convict John Smith on this charge of theft, it should 
have been shown, beyond a reasonable doubt, that Smith took 
the hogs not only unlawfully, but also fraudulently. He proved 


most positively, by several witnesses, that they believed, and 
believed that they knew that the sow and pigs were John 
Smith’s property. Was it shown, with reasonable certainty, 


that he did not believe, as his witnesses swore they did, that the- 
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hogs were his property when he drove the sow up? If he be- 
lieved that, he is not guilty, and the jury should not have con 

victed him. A fraudulent taking of the property of another 
embraces the idea that the taker knew that it was not his own, 
and also that it was done to deprive the true owner of it. This 
is usually evidenced by its being done in such manner, and un- 
der such circumstances, as to avoid detection, or responsibility 
to the true owner. There was no evidence of concealment or 
covert action by Smith, tending to show that his taking of the 
hogs was with a fraudulent intent. We fail to see anything in 
his conduct, as exhibited in the record, which should have satis- 
fied the jury that he did not believe that the hogs were his 
property, as he claimed them to be, and, by his witnesses, posi- 
tively proved them to be. 

One fact relied on to show a fraudulent taking, was his readi- 
ness to deliver up the hogs to Houston. There is conflict of 
evidence about that. But suppose there was not, he may have 
had sutticient reason for his readiness to give them up by the 
visit of three men to his house on this business, one of whom 
had a gun. 

Another fact relied on to establish the fraudulent taking was 
that the mark of the sow was altered, and that, from inspec- 
tion, it appeared so. This was also disputed by his witnesses, 
both as to the fact and as to his admission of it. This seems to 
have been regarded as a very important fact. If its truth had 
been in favor of Smith, and he had remained in possession of 
the sow up to the time of the trial, there might well have been 
sume effort to ascertain whether this altered appearance in the 
ears of the sow might not have been — by other means - 
. than that of a fresh marking of the ears 

In order, however, to turn the balance in this conflict of evi- 
dence as to the re-marking of the sow against Smith, Houston 
brought the sow to town, and after the matter had been thrown 
in doubt by the contradictory statements of the witnesses, the 
District Attorney proposed to have the jury leave the box, ge 
tothe place where the sow was put up, and inspect her ears, so 
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as to determine this doubtful question for themselves by a per- 
sonal view. The defendant consented to this, which his coun- 
sel might have done, whether he thought it a proper proceed. 
ing, as part of this trial or not, so as to show that he was not 
afraid of any mode of trial, and because an objection might be- 
tray to the jury a want of confidence in their judgment and 
skill in ascertaining the fact for themselves, whether or not the 
ears of the sow had been re-marked, by the appearance then 
exhibited on a close personal inspection and view of them. 
The court permitted this view to be taken, or inspection to 
be made, whatever the proceeding may be properly called. 
How they performed this office, what fact they discovered, 
what conclusion they arrived at, and how far the personal 
knowledge of the fact in issue then acquired, if any, influenced 
their verdict, are not written in the record, and must necessarily 
be something wholly unknown in the trial of this case, both in 
the court below and in this court, as the sow was not brought 
into court, nor sent up here with the transcript of the record. 
If, by this means, they or either of them did obtain a_per- 
sonal knowledge of a material fact in the cause before finding 
their verdict, and it was considered by them in finding their 
verdict, then they have acted upon a fact known to themselves, 
not developed publicly on the trial, as to how they understood. 
it, concerning which defendant has had no opportunity to cross- 
examine them as witnesses, and upon which, being unknown, 
the defendant or his counsel have not been heard, and of which 
the judge trying the case had no information, either on the 
trial in giving his charge, or on the motion fora new trial. 
Our Code provides that “if any juror has knowledge of a 
“fact connected with the cause on trial, it is his duty to make 
“it known before the cause is finally submitted. Should he 
“fail te do this, he may come into court with the other jurors, 
“after their retirement, and shall be sworn as a witness, and 
“give his testimony.” (Paschal’s Digest, Article 3081.) 
Sir William Blackstone states the rule as then and ever 
since in practice, “ that if a juror knows anything, he may be 
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“sworn as a witness, and give his evidence publicly in court.” 
A searching cross-examination may show the juror himself, as 
well as others, that he misconceived the fact, or that it was not 
as he understood it. And if not that, the party to whom it is 
unfavorable, when it is thus publicly brought into the trial, 
may rebut it, or avoid its effect by other evidence, and his 
counsel may be heard to discuss it. 

The very object of introducing this rule in the English 
courts was to prevent the jurors from acting, as they formerly 
did, upon undisclosed facts within their own knowledge while 
on the jury. (3 Black. Com., 374-5.) 

Our Code of Criminal Procedure certainly contains no ex- 
press provision for such a proceeding, as a means of giving in- 
formation to the jury upon which they are justified in acting, 
and the form of their oath, “a true verdict to render according 
“to the law and evidence,’ would seem to exclude such a 
mode, unless it be a species of evidence known to the common 
law, and not prohibited by our statute law. Our Code says 
that, “ The rules of evidence known to the common law of 
“England both in civil and criminal cases, shall govern in the 
“trial of criminal actions in this State, except where they are 
“in conflict with the provisions of this Code or of some statute 
“of the State.” (Paschal’s Digest, Article 3103.) 

At common law, inspection was a mode of trial by the court 
(and not by the jury), of certain facts, such as that a person 
was a minor, or alive, and the like, and of course had no refer- 
ence to such a thing as this now under consideration. (8 
Black. Com., 331; 6 Bacon, 631. “ Trial.’’) 

In a trial by a jury at common law, it is said, that evidence 
is of two kinds, either that which is given in proof, or that 
which the jury may receive by their own private knowledge. 
(3 Black. Com., 367.) The latter kind is not permitted in 
modern practice, except perhaps as derived from a “ view” of 
the premises in a suit about real estate, in order to ascertain its 
identity and other circumstances. (3 Black. Com., 375. As 
to “view,” 3 Black. Com., 299-300.) 
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That has long since been prohibited by a statute in this 
State : 

“ All vouchers, views, essoigns, and also trials by wager of 
“battle, and wager of law, shall stand repealed.” (Paschal’s 
Digest, Article 1468.) 

There is thus fo authority found in this State for such a 
mode of enlightening the minds of the jury as to the material 
facts of a case which they have to try. 

The fact of such a proposition being made indicates an 
opinion of a necessity for additional aid to the evidence already 
adduced, to relieve the case from the doubt and uncertainty in 
which it was involved by the conflicting evidence. 

The ground of the motion for a new trial was, that the ver- 
dict of the jury is contrary to the law and evidence, as pre- 
scribed in the Code. (Paschal’s Digest, Article 3137.) 

The whole trial, as exhibited in the record here, except the 
charge of the judge, presents the appearance of a strongly con- 
tested case of the trial of the right of property, as between 
Houston and Smith, the true ownership of the property being 
left extremely doubtful by the evidence, rather than a trial 
between the State of Texas and John Smith on a charge of 
felonious theft, in which the fraudulent intent is the most im- 
portant fact to be ascertained and fastened on Smith to a moral 
certainty. 

We think there was a deficiency of evidence tending to 
show, beyond a reasonable doubt, that the taking of the hogs 
by Smith was fraudulent, so as to make it theft, and that the 
court erred in not granting a new trial on that ground. 


Reversed and remanded. 
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Houston & T. C. R. W. Co. v. James Terry. 


1. RAILWAY COMPANY, LIABILITY FOR KILLING sTOCK. A railway company 
is liable for damage resulting from injury or killing of stock by its 
train on the railway track, when the train is moving at a greater rate 
of speed than allowed by law. 

2. CHARGE OF couRT. When a charge presents a question outside of the 
case as made by the pleading, and upon which the verdict might have 
been found, a judgment based on such verdict wil] be reversed. 


Error from Harris. Tried below before the Hon. James 
Masterson. 


Suit to recover the value of a mare and colt alleged, the 
former to have been killed, and the latter so injured as to 
make it worthless, by collision with appellant’s train of cars, 
within the corporate limits of the city of Houston. 

The petition alleged that the cars are inhibited, by an ordi- 
nance of the city, from running at a greater rate of speed than 
six miles an hour within the city limits; that at the time of 
the injury complained of, the cars were running at a much 
greater rate, and without signal of either whistle or bell; that 
while so running, the engine struck the mare and colt, and the 
running of the engine in this manner, and the appellant’s neg- 
ligence, caused the injury complained of ; and that appellant’s 
road was not fenced. 

Appellant went to trial on the general issue, when appellee 
recovered judgment for one hundred and fifty dollars for the 
mare and fifty dollars for the colt. There was a motion for 
new trial for error of law in the charge to the jury, and because 
the verdict was contrary to the weight of evidence; which being 


overruled, appellant assigns for error the law as given in the 
court’s charge, and that the court erred in overruling motion 
for a new trial. 

On the trial, appellee examined two witnesses only, who 
testify to having seen the killing. The first said he was sixty 
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yards or farther from the mare at the time she was struck ; 
that she was feeding on the north side of the track, and when 
the train was within about twenty feet of her, she started to 
cross the track in front of the engine, and did not seem to be 
in a hurry, when the pilot caught her and threw her on the 
south side of the track on some car wheels and killed her. 
When he went to look at the mare, the colt ran. 

The other witness was about the same distance from the 
animals, and said the mare was on the north side of the track, 
and when struck by the locomotive, was crossing the track 
seemingly in a walk; she was thrown on some car wheels on 
the south side, but the colt ran on ahead of the train; he saw 
it kick back at the train once, but don’t know whether it got 
hurt or not. 

This was all the testimony of appellee as to the killing, and 
the manner of killing. 

Appellant, in defense, examined three eye-witnesses as to 
the alleged killing, the first of which was the engineer of the 
train. He testified he was coming in on time, blew the whis- 
tle when within a mile and a half of the depot, and then had 
twenty minutes within which to reach the depot in the city ; 
that after getting within the corporate limits, he had the bell 
ringing until he reached the depot; that it was ringing at the 
time the mare was killed, and he was then running four or 
five miles an hour. He says he saw the mare, and she was on 
the south side of the track, and remained on that side; that she 
did not cross the track, and could not have done so without 
being seen by him; that she ran on the south side in advance 
of the engine, and did not seem much frightened until about 
the time the engine got nearly opposite her, when she jumped 
and fell on some truck wheels on the same side. He stated 
positively that netther the mare nor the colt was on the track 
ahead of him at any time, and no part of the train touched 
either of them. 

Other witnesses testified that the animals were not touched 
by the train. 
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The court instructed the jury : 

First. “Tf defendant’s cars or locomotive ran against the 
“mare and colt, both or either—then find for plaintiff the 
“value of the animal killed or injured, according to the proof.” 

The second instruction, among other things, told the jury 
that, “ if the evidence satisfy you that defendant’s car was going 
“at a great rate of speed, exceeding six miles an hour, if with- 
“in the corporate limits of Flouston, and if by reason of such 
“high rate of speed, the mare was killed and the colt injured, 
“then find for the plaintiff, even ¢f the mare killed herself and 
“ the colt injured itself.” 

The giving of these instructions was assigned for error. 


Baker & Botts, for appellant. 


Crank & Webb, for appellee, contended, that if the animals 
were killed by the railway cars or train, the company would be 
liable without regard to what would generally be deemed con- 
tributory negligence on the part of the owner, citing Sher. and 
Red. on Neg., 456; they also insisted that there being evidence 
to sustain the verdict considered with reference to the allega- 
tions of the petition, the judgment should not be disturbed. 


Devine, J. The assignments of error in this case are that, 

First. “ The court erred in the first paragraph of its charge, 
“in that it makes defendant liable for its cars striking the ani- 
“mals, regardless of the conduct of the animals, and in the 
“second paragraph, defendant is — > liable, although its cars 
“may not have touched the animals. 

Second. “The court erred in overruling motion for new 
“trial.” We perceive no error in the first paragraph of the 
charge. The second paragraph is open to the objection that it 
presented a material question for the consideration of the jury, 
which was not raised by the pleadings in the suit. The appel- 
lee, James Terry, sued appellant in the District Court of Har- 
ris county, to recover damages for a mare killed, and colt 
injured, by defendant causing its engine and cars to run over 
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the mare and kill her, and in like manner, seriously to injure 
her colt. Defendant’s cars and engine being run at a greater 
rate of speed than six miles an hour (to wit, twenty miles an 
hour) within an unfenced portion of corporation limits of 
the city of Houston, and contrary to the municipal regula- 
tions of the same; that while so running, no bell was rung nor 
whistle blown; that the injury was caused by the negligence 
and willful misconduct of defendant, and that the train while so 
running, not only struck said mare and colt, but forced them 
from the track, and threw said mare upon iron car wheels, 
vausing the death of said mare, 


There was evidence tending to prove that the colt was in- 


jured, and that the mare was killed by being thrown by the 


“ eow-ceatcher ” 


on some iron car wheels lying near the track, 
and that the train was running at a high rate of speed on an 
unfenced part of the railroad track within the corporate limits 
of Houston. There was also some evidence for the defendant 
tending to prove that the train was running at a less rate of 
speed than-six miles an hour; that the animals were not on the 
track on which the train was running; that the mare was not 
touched or struck by the train, but ‘was killed by reason of her 
jumping among the car wheels, being near the track, on the 
approach of the train. Under the charge of the court, the jury 
found for the plaintiff. 

The second paragraph of the charge directed the jury to 
find for the plaintiff, if from the evidence they believed the 
train was moving at a greaterrate of speed than six miles an 
hour within the corporation limits of Houston, and if by rea- 
son of such high rate of speed, the mare was killed, and the 
colt injured itself, even though “the mare killed herself, and 
the colt injured herself,” and the animals were not touched by 
the “cow-catcher,” or cars of defendant, provided the high 
rate of speed was the direct cause of the death and injury to 
the animals; if the jury were not so satisfied, the instruction 
was to find for defendant. It is not necessary to say what in 
our opinion would be the liability of the defendant in this suit, 
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if the pleadings of the plaintiff presented this question. No 
such question was before them. The error of the court in the 
charge given may be illustrated by supposing a suit brought 
to recover damages for injuries sustained by reason of the 
gross negligence and misconduct of the person driving a car- 
riage, the petition alleging, that by reason of the unlawful 
driving and great speed of the horses, he was thrown down and 
trampled on by the horses, and run over by the carriage, and 
forced and thrown down by the horses and vehicle, by reason 
of which he sustained great injury. It will not be contended, 
that a charge directing the jury to find for the plaintiff, even 
though he might not have been touched by the horses or car- 
riage, provided the jury believed from the evidence, that 
“the high speed at the time of the accident was the direct 
“cause of the” injury to plaintiff, even if, in his efforts to 
escape, the plaintiff injured himself, a proper instruction ; 
such a charge would certainly be error. The charge presented 
a question for the jury outside of the case as made by the 
pleadings, and as such is a material error, for which the judg- 
ment must be reversed, and the cause remanded. 
Reversed and remanded. 





Tue Srare v. George Dvuxe. 


1, DEADLY WEAPONS.—INDICTMENT FOR CARRYING. An indictment for 
unlawfully carrying deadly weapons, under the Act of April 22, 1871, 
should negative that the weapon was carried by a person, or ata place, 
or under circumstances allowed by the statute. 

2. Same. An indictment for charging that defendant did unlawfully carry 
on his person one pistol, known as a six-shooter,” does not charge an 
offense against the law. 

3. CONSTITUTIONAL LAW. The provisos in the act being essential parts of 
the description of the offense, a statute authorizing their omission would 
be in violation of the Constitutional right to be exempt from answer- 
ing any criminal charge but upon indictment or information. 
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Apprat from Caldwell. Tried below before the Hon. Henry 
Maney. 


Geo. Clark, for State. 
No brief for appellee. 


Goutp, J. This is an appeal by the State from the judg- 
ment of the District Court sustaining a motion to set aside, as 
insufficient, an indictment, charging that George Duke did, on 
the 23d day of December, 1871, in said Caldwell county, “ un- 
“lawfully carry on his person one pistol, known as a six- 
“shooter.” The first and second Sections of the “ Act to reg- 
“ulate the keeping and bearing of deadly weapons,” passed 
April 11, 1871, are as follows: 

** Any person carrying on or about his person, saddle, or in 
“his saddle-bags, any pistol, dirk, dagger, slung-shot, sword- 
“cane, spear, brass knuckles, bowie knife, or any other kind of 
“icnife, manufactured or sold, for the purpose of offense or de- 
“ fense, unless he has reasonable grounds for fearing an unlaw- 
“ ful attack on his person, and that such ground of attack shall 
“ be immediate and pressing; or unless having or carrying the 
“same on or about his person for the lawful defense of the 
“State, as a militiaman in actual service, or as a peace officer 
“or policeman, shall be guilty of a misdemeanor, and on con- 
“ viction thereof, shall, for the first offense, be punished by fine 
“of not less than twenty-five nor more than one hundred dol- 


“Jars, and’ shall forfeit to the county the weapon or weapons 


“so found on or about his person; and for every subsequent 
“ offense may, in addition to such fine and forfeiture, be impris- 
“ oned in the county jail for a term: not exceeding sixty days; 
“and in every case of fine under thie section, the fines imposed 
‘and collected shall go into the treasury of the county in which 
“they may have been imposed: Provided, That this section 
* shall not be so construed as to prohibit any person from keep- 
“ing or having arms on his or her own premises, or at his or 
“her own place of business, nor to prohibit sheriffs or other 
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“revenue officers, and other civil officers, from keeping or 
“having arms, while engaged in the discharge of their official 
“ duties, nor to prohibit persons traveling in the State from 
“keeping or carrying arms with their baggage: Provided fur- 
“ther, that members of the Legislature shall not be included 
“ under the term civil officers, as used in this Act.” 

“Srction 2. Any person charged under the first Section of 
“this Act, who may offer to prove by way of defense, that he 
“ was in danger of an attack on his person, or unlawful inter- 
“ ference with his property, shall be required to show that such 
“ danger was immediate and pressing, and was of such a nature 
“as to alarm a person of ordinary courage; and that the arms 
“so carried were borne openly, and not concealed beneath the 
“clothing; and if it shall appear that this danger had its origin 
“in a difficulty first commenced by the accused, it shall not be 
“ considered a legal defense.” 

The objection made to the indictment was that it charged no 
offense known to the laws of the State, bringing up the ques- 
tion of the constitutionality of this Act, and also of the suffi- 
ciency of the indictment under the statute, if held valid. 

Article II. of the amendments to the Constitution of the 
United States declares that “A well regulated militia being 
“ necessary to the security of a free State, the right of the peo- 
“ple to keep and bear arms shal] not be infringed.” That this 
and the other amendments adopted at the same time, were in- 
tended to be limitations on the power of the government of the 
thirteen States, and not on the powers of the State governments, 
has been long regarded as the settled construction in the Sn- 
preme Court of the United States. Whilst there has been no 
decision of that court to that effect, as to the clause under con- 
sideration, the opinion of Chief-Justice Marshall in Borran v. 
City of Baltimore (7 Peters, 247), applies to this, as well as the 
5th amendment, which he was then considering. So far as it 
can be done in that way, it may be said that the frequent 
recognitions which this construction of these amendments has 
received in that court, have given it the force of settled law. 





Tue SraTe vy. Duke. | Term of 





Opinion of the Court. 





(Livingston’s Lessee v. Moore, 7 Pet., 551; Fox v. Ohio, 5 
Howard, 434; Smith v. Maryland, 18 Howard, 71; Prussor v. 
Commonwealth, 5 Wallace, 475; Slanghter-house Cases, 16 
Wallace, 77-82 ; Bartemeyer v. Iowa, 18 Wallace, 140; and see 
Andrews v. The State, 3 Heiskell, 166.) 

Following this construction by that tribunal, whose decision 
on the question would be authoritative, we pass to the consid- 
eration of the 13th Section of the Bill of Rights in the Consti- 
tution of the State; which is as follows: “ Every person shall 
“have the right to keep and bear arms in the lawful defense 
“ of himself or the State, under such regulations as the Legisla- 
“ture may prescribe.” The question presented by the case 
before us is, does that part of the Act making it an offense to 
earry a pistol, except in the cases therein specified, violate this 
section of the Bill of Rights? In English v. The State (35 
Texas, 478), this court held that it did not. We acquiesce in 
the decision, but do not adopt the opinion expressed that the 
word “arms,” in the Bill of Rights, refers only to the arms of 
a militiaman or soldier. Similar clauses in the Constitutions 


of other States have generally been construed by the courts as 


using the word arms in a more comprehensive sense. (Bliss 
v. Cane, 2 Littell, 70; The State v. Reid, 1 Ala., 612: The 
State w. Mitchell, 3 Blachf., 229; Nunn wv. The State, 1 Kelly, 
243; The State v. Buzzard, 4 Ark. And see Cockrum v. The 
State, 24 Texas, 394.) 

There is no recital of the necessity of a well-regulated militia, 
as there is in the corresponding clause in the Constitution of 
the United States. The arms which every person is secured 
the right to keep and bear (in the defense of himself or the 
State, subject to legislative regulation), must be such arms as 
are commonly kept, according to the customs of the people, 
and are appropriate for open and manly use in self-defense, as 
well as such as are proper for the defense of the State. If this 
does not include the double-barreled shot-gun, the huntsman’s 
rifle, and such pistols at least as are not adapted to being car- 
ried concealed, then the only arms which the great mass of the 
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people of the State have, are not under constitutional protec- 
tion. But, beyond question, the dragoon or holster pistol is 
part of the arms of a soldier in that branch of the service. 
(Coldwell v. The State, 3 Heiskell, 166, and English v. The 
State, 35 Texas, 476.) Regarding, then, some kinds of pistols 
as within the meaning of the word, we are of the opinion that 
the Act in question is nothing more than a legitimate and 
highly proper regulation of their use. We are not called on 
to lay down general rules, prescribing how far legislative regu- 
lation may be extended, without trespassing on the constitu- 
tional rights of the citizen. The question for our decision is 
the constitutionality of the Act under which this indictment 
was proved. It undertakes to regulate the place where, and 
the circumstances under which, a pistol may be carried; and in 
doing so, it appears to have respected the right to carry a pistol 
openly when needed for self-defense or in the public service, 
and the right to have one at the home or place of business. 
We hold that the statute under consideration is valid, and that 
to carry a pistol under circumstances where it is forbidden by 
the statute, is a violation of the criminal law of the State. 

But the indictment in this case fails to charge a violation of 
the statute. 

The rule regulating indictments for violation of statutes, 
which is believed to be of universal acceptance, may be stated 
to be, “ when an offense is created by statute, and there is an 
“exception in the enacting clause, the indictment must nega- 
“tive the exception.” (1 Bishop’s Cr. Pr., Sec. 382, note 3, 
Sec. 376; 1 Wharton’s Am. Cr. Law, Sec. 379 and ref.; 
(Vornsner v. Omrod, 6 Barn. & Cres., 430; Com. v. Hart, 11 
Cushing, 130; United States v. Cook, 17 Wallace, 173; Hewitt 
v. The State, 25 Texas, 722.) 

The reason of this rule is that such exceptions constitete a 
part of the description of the offense, and unless they sre 
negatived no offense is stated. The indictment must state 
such facts as constitute a crime. (Bish. on Stat. Crimea, Ses- 
tions 8369-70-71.) 
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“Tf any one material fact or circumstance be omitted, the 
“indictment will be bad.” (1 Arch. Cr. Pr., 56.) “No indict- 
“‘ment is sufficient which alleges an act or omission in itself 
“innocent, unless it proceed to disclose circumstances which 
“render such act or omission illegal.” (Starkie’s Cr. Pl., 171, 
as cited, 1 Bish. Cr. Pr., Section 380.) 

The Legislature has not attempted to make the carrying of 
a pistol of itself an offense. The enacting clause itself excepts 
certain officers in actual service, and any one having reasonable 
grounds to fear an attack. Tested by the rule above stated, 
the indictment is defective. But in truth, not only are these 
exceptions descriptive of the offense, but the provisos not per- 
haps embraced in the enacting clause, are equally_parts of that 
description. If the latter could be regarded as properly pro- 
visos, the place they occupy would make it unnecessary to 
negative them. But in truth they are all, those introduced by 
the word unless, and those by the word provided, in legal effect 
qualifications of the enacting clause. It is only by virtue of 
them that the act becomes a regulation instead of a prohibition. 
They are, in fact, constituent elements of the offense, just as 
much as if the statute read: “Whoever, not being a peace 
“officer or policeman, and not having reasonable grounds to 
“ fear an attack, shall, at any place other than his own premises 
“or place of business, carry on or about his person any pistol, 
“shall be guilty of a misdemeanor,” etc. The statute under- 
takes to regulate the carrying of pistols. The offense which 
it creates consists in the violation of the regulations prescribed, 
If the enacting clause and the qualifications were all separated 
by a proviso, or were in different sections, connected only by a 
veference in the first section to‘exceptions specified in a subse- 
quent section, yet inasmuch as the qualifications or regulations 
are essential to the validity of the Act, they should be nega 
tived in the indictment. (See 1 Bish. Cr. Pr., Sec. 380; Mills 
' Kennedy, 1 Bailey, 17; The State vw. Alley, 29 Ib., 60; The 
ztate vw. Miller, 24 Conn., 522.) 

Regarding the torm and place which these regulatiors occupy 
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in this very loosely drawn statute, as not affecting their real 
nature, or essential parts of the description of the offense, we 
hold, that it was necessary that the indictment should substan- 
tially negative that the pistol was carried by a person, or at a 
place, or under circumstances allowed by the statute. The 
case of Jenkins v. The State (34 Texas, 638), in which a majority 
of the court held differently, may be regarded as overruled. In 
regard to the form of these averments, it is held that whatever 
amounts to a substantial negative is sufficient. (The State v. 
Keen, 34 Me., 500; Com. v. Balard, 12 Gray, 132; Bish. Cr. Pr., 
211,Sec. 384.) For example, the affirmative averment, that a 
pistol was grried on the person, would, we think, suffi- 
ciently negative that it was carried with his baggage by 
one traveling in the State. (Bish. Cr. Pr., Sec. 384, and ref.) 
Though the words “ willfully and unlawfully” are clearly 
insufficient, it is not necessary to follow the precise lan- 
guage of the statute. (See 1 Wharton’s Cr. Law, Sec. 379 
and 402.) 

In arriving at the conclusion stated as to the requisites of an 
indictment, we have not overlooked that Article of the Code of 
Criminal Procedure which says: “It is not necessary to state, 
“in an indictment, anything which it is not necessary to 
“prove.” (Paschal’s Digest, Article 2864.) That the defend- 
ant was in no danger of an attack, and perhaps that he was not 
a peace officer, being averments of facts peculiarly within 
defendant's knowledge,-so that he could have no difficulty in 
showing the truth, no proof of such averments on the part of 
the State would be required. In the absence of proof, the pre- 
sumption would be against the existence of facts so exceptional 
in their nature. 

But being essential parts of the description of the offense, a 
statute authorizing their omission would be in violation of the 
Constitutional right to be exempt from answering “ any 
“criminal charge but on indictment or information,” and of 
the guaranty that “ No citizen of the State shall be deprived of 
“ life, liberty, property, privileges, outlawed, exiled, or in any 
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“ manner disfranchised, except by due course of the law of the 
“Jand.” (Bill of Rights, Sections 8 and 16.) 

In Hewitt v. The State (25 Texas, 722), it was held that these 
Constitutional provisions place it beyond the power of the Leg- 
islature to dispense with the statement in the indictment, of 
that which is essential to the description of the offense. The 
Legislature had attempted to dispense with the averment, in an 
indictment for selling liquor, that it was sold ‘ without having 
“obtained a license therefor;” but the court held that a con- 
viction under such an indictment would not be by “ due course 
“of law,” notwithstanding it was settled that no proof to sup- 
port it was required, and that the indictment must nevertheless 
contain the averment. In addition to the authorities cited in 
that case, the following cases fully support it: The State v. 
Learned, 47 Me., 426; Murphy v. The State, 24 Miss., 390; 
28 Miss., 637; Norris v. The State, 33 Miss., 373; Niles 2. 
The State, 24 Ala., 672. 

The indictment was properly set aside as defective, and the 
judgment of the District Court is affirmed. 

Affirmed. 





Votney Youne v. Tue Srare. 


1. UNLAWFULLY CARRYING A PISTOL.—DEFENSE. What circumstances 
shall be sufficient to show that the danger was or was not imminent and 
pressing, is not a mere question of law, but a mixed question of fact and 
law. 

2. DEFENSE. See facts that should have been admitted to the jury as 6 
defense. , 

8. INDICTMENT. An indictment for unlawfully carrying deadly weapons 
must negative the conditions allowing the bearing of such arms. The 
State v. Duke, supra, followed. 


Aprrat from Goliad. Tried below before the Hon. D. D. 
Claiborne. 


Volney Young was indicted, the indictment charging that 
Young “ unlawfully did carry on and about his person a pistol, 
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the said Volney Young not being then and there authorized 
by law.” 

On trial he was convicted, and has appealed. 

The facts appear in the opinion. 


Geo. Clark, for State, on motion to dismiss. The recog- 
nizance recites no offense known to the law. (Dailey v. The 
State, 4 Texas, 417; State v. Cotton, 6 Texas, 425; Cotton +. 
The State, 7 Texas, 547; McDonough v. The State, 19 Texas, 
293; Horton v. The State, 30 Texas, 191; Paschal’s Digest, 
2d vol., Article 6599.) 

“Conveying a pistol about his person’ 
known in the law. 


>is not an offense 


N. G. Kettrell also for State. 


Gauip, J. It appears by bill of exceptions that the defend- 
ant offered to prove that some three weeks prior to the time 
he was seen with a pistol, “he was assaulted by Ambrose 
“Hawkins, an adult rough, and knocked down three times 
“with a bludgeon, and that upon this occasion said Ambrose 
“Tawkins drew a knife on defendant, and was prevented 
“from killing him by the timely interference of bystanders, 
“who pulled him away from defendant, and when so taken 
“away the said Hawkins exclaimed, ‘If I didn’t kill you this 
“*this time, damn you, I will do it yet.’ That defendant feel 
“ing his life endangered by these threats, promptly made an 
“affidavit and had the said Ambrose Hawkins arrested; and 
“that said Hawkins had the examination of said case post- 
“poned; and whilst said case was pending, and before the 
“trial thereof, defendant was seen with the pistol at the time 
“laid in the indictment ; and that defendant’s friends and rel- 
“atives, believing his life to be endangered, counseled him to 
“carry arms in defense of his person until the case against 
“said Ambrose Hawkins was examined and disposed of ; which 
“evidence was excluded by the court, upon the ground that 
“ Ambrose Hawkins was not present when defendant was seen 
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“ with the pistol at the time laid in the indictment, and there- 
“upon the danger was not immediate and pressing.’ What 
circumstances shall be sufficient to show that the danger was or 
“immediate and pressing,” evidently is not a mere 
question of law, but a mixed question of fact and law. The 
statute dues not prescribe that the party from whom an attack 


was not 


is feared must be actually present before preparation is made 
for self-defense. It is easy to imagine circumstances under 
which the danger might be most imminent, though the person 
from whom it was threatened was not immediately present. 
The court should have admitted the evidence and submitted 
the defense as a question of fact to the jury, giving them, of 
course, proper instructions as to the meaning of the statute. 
In reversing and remanding the cause for this error, it is 
proper to call attention to the indictment under which the 
ruling in the case of The State v. Duke, just decided, is de- 
fective. 
The judgment is reversed and the cause remanded. 
Remanded. 





Ransry Samira v. Tue Srare. 


1. CARRYING DEADLY WEAPONS—PERSONS TRAVELING. See facts held 
sufficient as a defense for carrying a pistol. 

2. INDICTMENT. An indictment must negative the conditions urler which 
deadly weapons may be carried. (Duke v. The State, supra.) 


Arprat from Jasper. Tried below before the Hon. H. C. 
Pedigo. 


The indictment alleged that defendant “at a place not then 
“and there being his own premises or place of business, did 
“then and there unlawfully carry on his person a certain pis- 
“tol, the said Ransey Smith not then and there being « person 
‘authorized by law to carry said pistol.” 

From the statement of facts it appeared that December 
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25th, 1873, the defendant, who lived in Jasper county, and 
was in the employ of Henry Hadnot, started with his. wagon 
to go a distance of sixteen or seventeen miles to a Mr. Watts, 
in Newton county, after pork for his employer. That de- 
fendant, expecting to be gone two or three days, took his bed- 
ding and a wallet or saddle-bags along in his wagon, and went 
prepared to camp out; that while on his way, and while in 
Jasper county, he reached into his wagon and drew a pistol 
from his baggage, and snapped two or three times at some 
partridges, and then returned the pistol to his baggage in the 
wagon ; that it took two days to make the trip. 

Defendant being convicted, and motion for new trial over- 
ruled, appealed. 


Lipscomb Norvell, for appellant. 
Geo. Clark, Attorney-General, for the State. 


GouLp, J. The appellant was convicted under an indict- 
ment charging that he “at a place not then and there being 
“his own premises or place of business, did then and there 
“ unlawfully carry on his person a certain pistol, the said Ran- 
“sey Smith not then and there being a person authorized by 
“ law to carry said pistol.” If to this were added “ and not then 
“and there having reasonable grounds for fearing an unlawful 
“attack on his person,” the indictment would, we think, have 
been sufficient, under the rules laid down in the case of The 
State v. Duke, just decided. 

The conviction, however, cannot be sustained under the 
facts in proof. The defendant, living in Jasper county, 
started with his wagon to go a distance of sixteen or seventeen 
miles, to a point in Newton county, after some pork, and ex- 
pecting to be gone two or three days and to camp out, he took 
his bedding and saddle-bags or walked along. Whilst on this 
trip he was seen to reach into the wagon, take a pistol from 
his wallet and snap it at some partridges, and then return it 
to his baggage. The law does not prohibit ‘‘ persons traveling 
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“in the State from keeping or carrying arms with their bag- 
“gage.” Without undertaking to define the rather indefinite 
expression “ persons traveling in the State,” we are of the 
opinion that the facts stated show that the defendant was trav- 
eling within the meaning and spirit of the law. Because the 
court erred in refusing a new trial, the judgment is reversed 


and the cause remanded. 
Remanded 





Joun Wiiirams v. Tue Srare. 


CARRYING DEADLY WEAPONS.—POLICEMAN. It is not necessary to his 
defense that a policeman show that at the time and place charged, he 
was in the discharge of his duties as such; his defense is made out by 
proving that he was, at the time of the alleged offense, such officer. 


Apprat from Milam. Tried below before the Hon. J. M. 
Onins. 


The facts appear in the opinion. 


No briefs filed. 


Goutp, J. So much of the third section of an “ Act to reg 
“ulate the keeping and having of deadly weapons,” as it is 
material to copy is as follows: “If any person shall go into 
“anychurch, * * * and shall have or carry about his person, 
“a pistol, * * * unless an officer of the peace, he shall be 
“ ouilty of misdemeanor, etc.” * * On thgtrial of an in- 
dictment, under this statute, the court instructed the jury: “ If 
“ you are satisfied from the evidence, that the defendant com- 
“ mitted the offense charged, he cannot justify or excuse the act 
“by showing that he held a commission as a special police- 
“man, unless when it appears from the evidence, thai at thie 
“time of the act he was in actual service as a special policeman, 
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“and in the discharge of his duties at the time and place 
“charged.” It devolved on the defendant to show that he 
was at the time a peace officer, the fact being one which may 
be supposed to be peculiarly within his knowledge and easily 
proved. But the section of the law under which the indict- 
ment was found, does not go further, as the court did, and 
require that he should show that, at the time and place charged, 
he was in the discharge.of his duties as such. The whole stat- 
ute is loosely framed, and some of the provisions of the first 
section would seem to indicate an intention to limit the privi- 
lege of a peace officer in carrying the weapon round, to 
cases when he was in actual service. We do not think, how- 
ever, looking at the whole law, and especially to the third see- 
tion, under which the indictment was found, that it admits of 
such a construction. For the error in the charge of the court, 
the judgment is reversed and the case remanded. 
Reversed and remanded. 





Houston & Texas Cenrrat Ramway Co. v. Hoppr 
& WERNER. 


1, COMMON CARRIERS.—CHARGE OF CouRT. In a suit against a common 
carrier for damage to cotton bales, and where the issue is, whether the 
cotton bales were received or in effect delivered to defendant, and where 
the testimony on such point is conflicting, it iserror in the court in the 
charge to the jury to call attention to evidence about which there could 
be no doubt, and instruct that such facts prove a delivery, and the con- 
sequent liability of defendant. 

2. DELIVERY TO A COMMON CARRIER. The placing cotton on the wagon or 
car of a carrier, or near his boat or warehouse, is not a delivery, un- 
less some regulation of the carrier or custom existing between the car- 
riers and the public makes it otherwise, or notice is given to the carrier, 
or his agents or authorized servants. 


Aprprat from Harris. Tried below before the Hon. James 
Masterson. : 
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The facts appear in the opinion. 
Baker & Botts, for appellant. 
W. P. Hamblin, for appellees. 


Devine, J. The appellees, who were plaintiffs in the court 
below, sued the defendant, in the District Court of Harris 
county, to recover for a loss occasioned by the partial destruc- 
tion of eleven bales of cotton, destroyed or damaged by fire 
after being placed upon a car of defendant, and being upon 
aside track adjoining the platform of » private warehouse, in 
the town of Brenham, it being so placed for the purpose of 
being transported to Houston by defendant. The petition 
averred that defendant was a common carrier; that the cotton 
was destroyed or damaged by the negligence of defendant ; 
that the defendant was liable for the loss and injury to plaint- 
iffs; with the usual prayer for damages. 

The defendant excepted, and answered with a denial of all 
liability, and a denial of any delivery to, or acceptance of the 
cotton for transportation by the defendant, its agent, or any of 
its servants, or any notice to it, of the cotton being loaded on 
its car. 

The jury returned a verdict in favor of the plaintiffs for 
three hundred and seventy-seven dollars. 

Exceptions were taken to the rulings and charge of the 
court, and a motion for a new trial being overruled, defendant 
appealed. The only question requiring consideration is the 
alleged error in the charge of the court to the jury, as specified 
in defendant’s bill of exceptions. ‘ The correctness or error of 
the charge is easily ascertained by a brief reference to the ma- 
terial portions of tlie evidence. The witnesses for the plaintiffs 
stated that the merchants of Brenham, or those whose ware 
houses were contiguous to the side track of, the railway, were 
accustomed to having freight cars allotted to them on appli- 
eation to the agent of defendant, in proportion to the num- 
ber of bales of cotton which each merchant might have for 
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shipment ; that the car or cars so allotted to a merchant were 
run alongside the platform belonging to the warehouse, and the 
cotton placed upon the car so allotted, by the merchant or his 
employés ; that the agent of defendant, or one of his clerks, 
went around in the evening, before the arrival of the freight 
train, and counted the bales on each car, taking marks, and 
giving corresponding receipts; that this permission to the 
warehousemen, to load the cars at. their own platforms, was a 
convenience to the railroad company, it saving the labor of 
placing the cotton on the cars, and that, transportation being 
scarce, the merchants, in the words of plaintifts’ principal wit- 
ness, “were glad to ship any way;” that G. H. Mensing, 
plaintiffs’ merchant, on application of his clerk, obtained the 
consent of defendant’s agent, that if he (Mensing) could .get 
this car to his platform he might do so, and load it there. It 
was moved to Mensing’s warehouse, loaded there by Mensing*s 
laborers, and the cotton upon it set on fire by the sparks from the 
smoke-stack of a passing locomotive, some twenty or twenty- 
five minutes after it had been placed on the car. ‘The eleven 
bales weighed five thousand five hundred and forty pounds, 
three thousand three hundred and eighty pounds of which were 
afterwards sold by plaintiffs for fourteen (14) cents per pound, 
in gold, and “a bale of pickings” for twenty-six (26) dollars, 
gold. The defendant proved, by R. I. Compton, its former 
agent at Brenham, that the duties of his clerks and himself were 
to receive and receipt for freight to be carried on thecompany’s 
cars; he was to receipt for all cotton loaded on the defendant’s 
cars; that printed rules were posted up in his office, requiring 
the personal supervision of the agent or his clerks in loading 
and checking the freight; that plaintiffs delivered him no cot- 
ton on the day alleged or preceding day ; that the day referred 
to in petition (September 22, 1872), cotton was loaded on four 
cars—one at the railroad depot, two at the platform of Harris 
& Cook, and the one at Mensing’s platform, on which plaint- 
iffs’ cotton was placed. The car loaded at the railroad depot 
was in possession.of witness ; the two loaded at Harris & Cook’s 
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were in the possession of that firm, and the one containing plaint- 
iffs’ cotton was in the possession of G. H. Mensing; that the 
car was taken possession of by Mensing and plaintiffs; that 
Mensing had charge of the car and cotton atthe time ; that the 
cotton had never been reported to him as being ready for deliv- 
‘ery. He did not consider cars so laden with cotton to be in his 
possession until reported to him, an examination made, and 
bills of lading signed for the same ; that the cotton was taken 
possession of by G. H. Mensing and plaintiffs, after the fire. 
Another witness for defendant testified, that the paper 
shown here in court was the printed tariff of defendant’s rates 
and charges, and rules for the government of its agents and 
the public, which provided that “all cotton, merchandise, or 
“other articles offered for shipment, must have the personal 
“supervision of the agent or his clerk, in loading and check- 
“ing.” The statement of the evidence shows a conflict of 
testimony on the material issue, which was,—Was the cotton 
received by, or in effect delivered to the defendant’s agent or 
clerks for the purpose of being transported to Houston? The 
appellant claims that the second paragraph of the charge took 
away from the jury the proper consideration of this issue, and 
misled the jury on this, the principal question at issue. The 
paragraph complained of is the following: “If the facts satisfy 
“the jury that the cotton was actually on the car of defendant’s 
“company, standing on a side track of defendant, permitted, 
“or caused to be run alongside of a private warehouse, stand- 
“ing by the side track, and that the car had been assigned by 
“the agent or servant of defendant, for the purpose of being 
“Joaded, then defendant’s company will be held to have received 
“the cotton for shipment, and unless they have delivered it at ° 
“place of destination, the company must respond in damages, 
“as stated in charge first.” In view of all the evidence, this 
portion of the charge was error, it pointed to evidence unques- 
tionable in the case, about which, on its principal points there 
could be no doubt, and made those facts the proof of a de- 
livery and consequent liability by defendant ; there was under 
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this charge but one course left the jury, that was, to find for the 
plaintiffs. In the progress of the trial the conflicting evidence 
was overlooked, which made it a question peculiarly for the 
jury to determine (not alone from the facts alluded to in para- 
graph second of the charge, but from a consideration of all the 
evidence adduced), whether there was a delivery to, or accept- 
ance by the defendant, for transportation of the eleven bales. 
The court, in its opening portion of the charge, clearly stated 
the liability of common carriers, and in the latter portion ot 
the charge the jury was correctly told “whether or not there 
“was a delivery to defendant of the cotton, is a question of fact 
“for the juty to find from the evidence; if from all the facts 
“vou believe that plaintiffs’ cotton was never delivered to de- 
“fendant, and defendant’s company never actually received 
“said cotton on its cars, find for defendant ;” this portion,of 
the charge, however, did not, and was not calculated to remove 
the impression caused by paragraph second, which made the 
placing the cotton on the cars a delivery, and to which placing 
on the car the attention of the jury was again directed in the 
closing sentence of the charge. The placing cotton on the 
wagon or car of a carrier, or near his boat or warehouse, is not 
a delivery, unless some regulation of the carrier or custom ex- 
isting between the carriers or the public, makes it otherwise, 
or notice is given to the carrier or his agents, or authorized 
servants. (See Angell on Common Carriers, Sections 143 and 
145; Packard v. Getman, 6 Cowan, N. Y. R., 757.) 

The court, for the error in the charge, should have granted 
a new trial. 

The judgment is reversed and the case remanded, 
Remanded and reversed. 
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Cuas. E. Warren, Apminisrrator, v. Waruis, Lanpes & Oo. 


1. EvipENCE. The mandate and opinion of the Supreme Court rendered in a 
cause, cannot be admitted in evidence before the jury on a subsequent 
trial of the same cause. 

2. EvIpDENCE. It is not competent for one witness to explain the evidence of 
another, which has been read on the trial, with such explanations as he 
himself gave on cross-examination. 

%. EVIDENCE. No private settlement made between partners, after an attach- 
ment has been levied on the interest of one, to secure an individual debt, 
can be admitted in evidence against the attaching creditor, for the pur- 
pose of proving the condition of accounts between the partners. 


AppEAL from Galveston. Tried below before the Hon. A. P. 
McCormick. 


Wallis, Landes & Co. sued Oscar Sullivan in the District 
Court of Galveston county, in debt for between one thousand 
one hundred dollars and one thousand two hundred dollars, 
and had attachment levied same day on merchandise belonging 
to the firm of Sullivan & Green, to the extent of Sullivan’s un- 
divided half interest therein, which undivided half interest 
was shown by the sheriff’s return to be nine hundred and fifty- 
one dollars and ninety-nine cents, the whole amounting to one 
thousand nine hundred and three dollars and ninety-eight cents. 
On the 9th December, 1869, J.S. T. Green, the partner of 
Sullivan, filed his claim to the goods, “in his individual ¢a- 
‘pacity, and as a partner of the firm of Sullivan & Green.” 
Green died, and Charles E. Warren was made a party as ad- 
ministrator. The trial of the right of property came up for 
the first time in March, 1871, and resulted in a verdict for the 
plaintiffs. New trial being granted, the case came on again 
afterwards, and resulted as before, in a verdict for the plaintiffs. 
New trial being refused, claimant appealed, and the case was 
decided at the term of 1873, this court reversing and remand- 
ing. Trial was had in lower court again, December 13, 1873, 
‘which resulted as the other two trials, in a verdict for the plaint 
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iffs, from which this appeal was taken by claimant. This 
court reversed the case before (see 28 Texas, 225) mainly on 
the ground that the former charge misled the jury in stating 
that it was incumbent on the claimant, under the special cir- 
cumstances of this case, to show from the partnership account 
that Sullivan had no interest in the concern. 

The appellant, on the trial of the cause in the lower court, 
after reversal, offered to introduce in evidence, the mandate and 
opinion of the Supreme Court as made and given on the for- 
mer hearing, to which the appellants objected, and their objec- 
tion was sustained by the court below; to this the appellants 
excepted, and this is one of the errors assigned before this 
court. The appellants offered to prove that the facts proven 
by the appellees on this trial were the identical facts estab- 
lished by the same evidence embraced in the record of said 
eause when last before the Supreme Court, as the whole evi- 
dence of defendants, and the court refused to allow the proof 
to be made; this was excepted to, and is also assigned as error. 

The appellants asked the court to charge the jury that there 
was no proof before them upon which they could find for the 
appellees; this charge was refused, and such refusal was ex- 
cepted to, and this also is assigned as error. 


M. C. McLemore, for appellant. 
Mann & Baker, for appellee. 


Reeves, J. Weare of opinion that the court did not err 
in excluding from the jury the evidence offered by appellant, 
and stated in his bills of exceptions, nor was there any error 
in refusing to give the charge asked by appellant. 

1. Appellant offered to introduce in evidence the mandate 
and opinion pf the Supreme Court in this case, on appeal from 
a former trial. 

2. That the facts in evidence on this trial were the same as 
on the former trial. 
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3. The evidence offered by appellant to explain the deposi- 
tion of Oscar Sullivan. 

4. Appellant asked the court to charge, that there was no 
evidence before the jury showing that Sullivan had any in- 
terest in the property levied on, subject to the levy of plaint- 
iff's attachment, and that the jury should find a verdict for the 
- claimant. 

Appellant contends that the mandate and opinion of the 
Supreme Court concluded the rights of the parties, so far as the 
court had undertaken to determine their rights. He insists that 
it was the duty of the court to give the charge as asked, because 
the Supreme Court had decided that the evidence was not sufli- 
cient to sustain the verdict of the jury on the former trial. 

It appears from the case, as it is reported in 38 Texas, 
that the error in the charge of the court was the ground relied 
on in the motion for a new trial. | 

It is true, as appellant insists, the court in substance said 
that the finding of the jury was against the evidence, and that 
it could only be accounted for on the supposition that the jury 
was misled by the charge, and that it was error in the District 
Court to overrule the motion for a new trial. 

It is apparent that there was no final adjudication of the 
rights of the parties, and was not so intended. The Supreme 
Court could not have made its action final. The statute pro- 
vides, that when the judgment or decree of the court below in 
civil cases shall be reversed, the Supreme Court shall proceed 
to render such judgment or decree as the court below should 
have rendered or pronounced, except when it is necessary tu 
ascertain some matter of fact, or to assess the damages, or the 
matter to be decreed is uncertain, in either of which cases the 
cause shall be remanded for a more definite decision. (1 Pas- 
chal’s Digest, Art. 1562.) The parties were at issue on matters 
of fact, and the judgment being reversed, the court could not 
do otherwise than remand the cause for another trial by the 
jury, as necessary to ascertain the facts, and for a-definite de- 
cision under proper charges from the sourt. 
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The charge asked by appellant on the trial, after the cause 
was remanded, was not such a charge as the court was author- 
ized to give. The statute provides, that the judge shall not 
in any case, civil or criminal, charge or comment on the weight 
of evidence. He shall so frame his charge as to submit ques- 
tions of fact solely to the decision of the jury, deciding on 
and instructing them as to the law arising on the facts, dis- 
tinctly separating questions of law from questions of fact. (1 
Paschal’s Digest, Article 1464.) 

The discussion of the evidence, in the opinion of the Su- 
preme Court, and the reasons given for the judgment, were 
not questions for the consideration of the jury on the subse- 
quent trial. A decision, says Kent, on a point of law, in any 
given case, must be followed so long as it stands unreversed, 
unless it can be shown that the law was misunderstood or mis- 
applied in that case. “The expression of every judge must 
“also be taken with reference to the case on which he decides ; 
“we must look to the principle of the decision, and not to the 
“manner in which the case is argued upon the bench, other- 
“wise the law will be thrown into extreme confusion.” 
(Kent’s Comm., vol. 1, p.478.) The force of the judgment, as 
Cooley remarks, does not depend upon the reasons given 
therefor, or upon the circumstances that any were or were not 
given. (Cooley’s Constitutional Lim., 49.) 

In the case of Cohen v. The State of Virginia, 6 Wht. 
Rep., 399, Chief-Justice Marshall said: “ It is a maxim not to 
“be disregarded, that general expressions in every opinion 
“are to be taken in connection with the case in which those 
expressions are used. If they go beyond the case, they may — 
be respected, but ought not to control the judgment in a 
subsequent suit, when the very point is presented for decis- 
ion.” 

The case at bar was not a subsequent suit, but a subsequent 
trial of the same suit. The principles and maxims applied to 
the former are applicable to the latter, in so far as relates to 
the force of the judgment and the reasons given therefor. The 
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Supreme Court decided certain points of law in regard to the 
rights of partners over their common property, and in what 
cases an attachment will lie against their property for the sep- 
arate debt of one of them, and as to the burden of proof in 
such cases. On these points the force of the judgment de- 
pended. They were questions of iaw for the District Court, 
to be applied by the jury to the facts in proof under the charge 
of the court, subject to the action of the court on motion fora 
new trial, and not otherwise. 

The issues of fact were questions for the jury, to be decided 
from the evidence introduced on that trial, and not from evi- 
dence which may have been before another jury on a former 
trial. The finding of the jury, as just remarked, is under the 
control of the court, as in other cases. 

We are of opinion that the court did not err in excluding 
from the jury the mandate and opinion of the Supreme Court 
as evidence inthe case, nor for refusing to give the charge 
asked by appellant. 

The evidence offered by appellant to explain the testimony 
of the witness Sullivan was clearly inadmissible for the pur- 
pose for which it was proposed to be introduced. Sullivan's 
testimony had been taken by deposition and read in evidence 
on the trial, with such explanations as he gave in answer to 
questions asked him by both parties; and if such evidence as 
that proposed to be shown by another witness was competent 
to explain what he had said, he should have been asked to give 
the explanation when his deposition was taken, to afford the 
opportunity to the other party for cross-examination. Sulli- 
van’s statement to the witness appears to have been made 
after the dissolution of his partnership with Green, and after 
appellee’s lien was fixed by the levy of their attachment, and 
when they were not present. After the levy of the attachment 
a lien was thereby created, and no private settlement made by 
the partners thereafter showing a balance due from one of 
them to the other, was admissible in evidence to the prejudice 
of appellees, who do not appear to have been present or to 
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have known of the settlement. This evidence was properly 
excluded by the court. 

It is further objected, that the verdict of the jury is con- 
trary to the law, as declared by the Supreme Cvurt, and is 
without evidence. 

It was a material inquiry on the trial, to show when the 
attachment was levied, whether before or after the dissolution 
of the partnership. The attachment was levied on the 11th 
May, 1867. The witness Smith says the dissolution took 
place about the time the attachment was levied, but before 
the levy, Green had left Galveston for San Antonio, for the 
purpose of settling with Sullivan, who had charge of the busi- 
ness at that place. But the date of his departure from Gal- 
veston is not given. The witness says, that Green, with quick 
dispatch, might have reached San Antonio on the 11th May, 
the date of the attachment levy. Whatever doubt the evidence 
of Smith, and that of Sullivan in one of his depositions, may 
have suggested as to the date of the dissolution of the partner- 
ship, that doubt is dispelled by Sullivan in his last deposition, 
in which he says that the partnership was dissolved on the 
13th day of May, two days after the levy of the attachment. 
In confirmation of his statement, he attaches to his deposition 
a copy of the written release, signed by Green at San Anto- 
nio on the 13th May, where Sullivan and Green then were. 

Another question on the trial was, whether Green was in- 
debted to Sullivan on the settlement of their partnership ac- 
counts, or whether the firm was indebted to other parties be- 
yond and in excess of the partnership property. 

The witness Smith proved that Sullivan was largely in- 
debted to Green, and that the extent of it was greater than 
Sullivan’s share in the business and its profits. Sullivan tes- 
tified, that he was slightly behind with Green on settlement. 
In his last deposition he states the terms of the dissolution of 
the partnership, and says, that Green assumed the payment of 
the firm debts, and that he retained all the assets of the part- 
nership, except so much as was due the firm from the de- 
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tachment of the 85th United States Infantry then at San An- 
tonio, and that Green, according to the recollection of the 
witness, assumed the payment of a debt to Wallis, Landes & 
Co. from Sullivan. 

The apparent conflict in the testimony of the witnesses, if it 
cannot be fully reconciled, admits of some explanation. Smith 
had the charge of the business at Galveston, and Sullivan was 
at San Antonio, and had control of the house at that place. 
It was the duty of the branch establishments to report to the 
house at Galveston. Sullivan made no report, and Smith 
could know nothing of the condition of the business in his 
charge. Smith must, therefore, have stated the account be- 
tween the parties, without reference te the business at San 
Antonio. Be that as it may, the evidence of Sullivan that he 
retained the debts due to the firm from the 35th Regiment, 
and that Green assumed the payment of a debt due to 
Wallis, Landes & Co. on settlement of the partnership ac- 
count of Sullivan and Green, is inconsistent with the theory 
of appellant, that Sullivan was indebted to Green at the time 
of their settlement or the levy of the attachment. The amount 
of the debts due to the firm from the regiment is not shown. 
The amount and value of the stock and assets on hand at the 
time of the levy at San Antonio, Indianola, and Brenham, was 
not inquired into, and no statement was made by the witnesses 
in regard to the business at these branch establishments. 

As the case is presented, we cannot say that the verdict of 
the jury is without evidence to support it. 

The statutory remedy for the trial of the right of property 
is not adapted to the settlement of partnership accounts. The 
claimant should have proceeded by petition and injunction, 
calling for an account of the partnership business, in which he 
should be required to aver in his petition, and prove on the 
trial, that Sullivan was indebted to the firm in excess of his 
capital and share in the profits, or that the goods were liable 
to the claims of partnership creditors. 

The claimant should have proceeded as in the cases of 
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Rogers v. Nichols, 20 Texas, 719, and Thompson v. Tinnin, 
25 Texas, Supp. 56.. 

He has pursued the statutory mode of trial, with three ver- 
dicts adversely to his claim, and the litigation ought to cease. 

In the entry of the judgment it should have been stated that 
the claimant had failed to establish his right to the property, 
omitting the recital in the judgment that appellees should re- 
cover one half of the property levied on, and leaving them to 
their remedy on the bond, as provided by the statute in case of 
forfeiture. The judgment should also have directed that the 
ten per cent. damages as against Green’s estate, should be paid 
in due course of administration, and that execution issuc 
against the securities on the bond only. 

It is ordered that the judgment be reversed and reformed, 


and here rendered accordingly. 
Reversed and reformed. 





Mitter AND Burnett v. L. D. Hays. 


PREEMPTION. On the 29th June, 1867, B. applied to the county sur- 
veyor for a file upon and survey of one hundred and sixty acres of 
land, claiming it as a preémption under the Act November 12, 1866, 
and stating, in his application, that he believed it to be vacant, and that 
he had settled on it in February, 1866 ; C. filed on the same land in 
July or August, 1866; had it surveyed November 1, 1866, and received 
his patent August 9, 1869. Ina suit by B. to compel the county sur- 
veyor to make a survey under his file of August 29, 1867, Held, 

1. That the Act of November 12, 1866, cannot be so construed as to 
give to B. the right to a survey of the land after it had been 
thus appropriated by ©. Such a construction would change 
the legal position of the parties, and violate the Constitution 
in its provision against retroactive laws. 

2. Even if the law were otherwise, B. could not maintain a pro- 
ceeding for mandamus against the surveyor, until after C.’s 
patent had been canceled by a decree of a court of competent 
jurisdiction. 


Arprat from Houston. Tried below before the Hon. L. Ww. 
Cooper. 













































MILLER AND Burnett v. Hays. [Term of 





Argument for the appellant. 





The intervenor, J. H. Burnett, about the last of July, 1866, 
made a location upon the premises in controversy, which ap- 
pear to have been then vacant, and a portion of the public 
domain, subject to location by any valid certificate; the land 
was regularly surveyed by the county surveyor, on the 1st of 
November, 1866, and on the 9th of August, 1869, a patent was 
duly issued to him. 

At the time of this location by the intervenor, the appellee 
was on the land, but in what right, is not alleged by the 
pleading. 

On the 29th of June, 1867, the appellee made a file, as pre- 
émptor on the premises in suit, under the Act of 12th of No- 
vember, 1866. (2 Paschal’s Digest, Articles 7058, 7063.) 

This application was rejected by the county surveyor, on the 
ground that the land had been located previous to the passage 
of the above recited acts, and was no longer vacant. 

On the 19th day of December, 1870, the appellee filed -his 
petition for a mandamus against the county surveyor of Hous- 
ton county, to’ compel him to survey said land for the ap- 
pellee. 

The surveyor answered, setting up substantially the above 
facts; and on the 18th of April, 1871, J. H. Burnett inter- 
vened, claiming the land by virtue of his certificate, location, 
survey, and patent. 

A jury was waived, and the questions of law as well as of 
fact submitted to«the court, when a mandamus was awarded 
in favor of the appellee, whereupon the intervenor appealed. 

The only question brought before this court by the record 
and assigninent of errors is the correctness of the action of the 
District Court in awarding the mandamus. 





Hancock, West & North, for appellant, Burnett, contended : 
First. That the Act of November 1, 1866, was in conflict 
with the Constitution of the State (Article 1, Section 2); in 
conflict with the XI Vth Amendment to the Constitution of the 
United States; in conflict with the Acts of Congress known as 
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the Reconstruction Laws, because it sought to deprive a class 
of the people of Texas of rights which it sought to confer on 
the white population. 

Second. That the appellee made his application under said 
Act on the 29th of June, 1867, that his application was refused 
by the county surveyor on the same day, that the appellee ac- 
quiesced in this decision for over three years; that in the mean- 
time the general commanding this military district on the 6th 
February, 1869, prohibited any action being taken by any 
person whatever under said Act (2 Paschal’s Digest, Note 
1367,, p. 1446), and that at that time such orders were the 
law of the land,and binding. (Grant v. Chambers, 34 Texas, 
573.) 

Consequently the appellee was prohibited from setting up 
any rights, and the surveyor from making any surveys under 
said Act of 12th of November, 1866, whatever effect may be 
given to it when this action was brought, and it should have 
been dismissed. 

Third. That the Act of the 12th of November, 1866, was re 
pealed by the Act of 12th August, 1870 (2 Paschal’s Digest, 
Articles 7045-7049), passed before the institution of this suit, 
and that the appellee having failed to prosecute whatever rights 
the Act of 1866 conferred on him, if any, within the time re- 
quired by that act, and having acquiesced in the action of the 
surveyor, without in any manner seeking to reverse the same, 
not only for a longer period than the time allowed him to make 
his survey under that Act (twelve months from settlement), but 
until long after that Act had been repealed by the Act of 1870; 
his rights, if he ever had any, were forfeited when he brought 
this action, and his petition should have been dismissed. 

Fourth. That the appellee cannot claim the protection of the 
Actof August 12, 1870 (2 Paschal’s Digest, Article 7052, 7053), 
because he did not comply with its provisions. He did not pro- 
ceed under the application for recovery provided for in that 
Act, but upon his old application, and upon this ground, also, 
his petition should have been dismissed. 
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Fifth. That whatever effect may be given to the Act of 
1866, and whatever construction may be given to that clause 
which provides that “all files, entries, locations, or surveys 
“ made so as to’ interfere with the preference granted by this 
“ Act, shall be null and void,” can have no bearing on the case 
at bar. : 

The question was not whether the intervenor or the appel- 
lant had the better title to the land, but whether the appellant 
can be compelled to make the survey prayed for by the appel- 
lee (citing Woods v. Durett, 28 Texas, 440). 

Sixth, That the intervenor, having made himself a party to 
this suit, and having exhibited his claims to the locus in quo, 
and showed diligence in the pursuit of his rights, while the 
appellee’s evidence discloses that the latter was guilty of gross 


5 





laches in the prosecution of his, if he ever had any, show that 
the equities of the intervenor, if the question of title be inquired 
into, are far superior to those of the appellee, and entitle the 
intervenor to a judgment for his favor. 

Seventh. That this court, in the present case, should not de- 
clare the acts of the proper authorities in issuing the patent. to 
the intervenor to be void. That action was within the scope 
of its jurisdiction, and cannot be attacked collaterally. 


Nunn & Williams, for appellee. We think the only in- 
quiry in this case is whether the land was vacant at the time 
of settlement, and had the State parted with its title at the 
passage of the Homestead Act. (See Cravens v. Brooke, 17 
Texas, 274; Jennings v. DeCordova, 20 Texas, 513; Spier 
v. Laman, 27 Texas, 215.)  . 

It will be observed that this Act of 1866 is even more liberal 
in its provisions for the settler than some of the previous pre- 
émption laws, in this, that it provides that the settler’s rights 
cannot be disturbed by any file, location, or survey made sub- 
sequent to such settlement, although it may have been made 
before the passage of the Act. 

It has been decided by this court, if we be not mistaken, 
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that it is competent for the State to enforce such a rule at 
any time before she has actually consummated the grant 
by the issuance of the patent. (See Fowler v. Allred, 24 
Texas, 184.) 

We cannot believe the counsel for appellant are serious in 
asserting the unconstitutionality and illegality of the preémp- 
tion law of 1866, for the reasons they assign. 

The Act was passed by the Legislature of Texas, chosen by 
her duly and legally qualified electors, according to the forms 
of law, and the laws of her own people, and was a partial dis- 
position of her public domain in the mode that was deemed by 
the State to be best calculated to subserve the public weal; 
and the forcible interference therewith by the Federal mili- 
tary, under the color of laws whose friends and advocates were 
never willing to have duly tested by judicial opinion and in- 
vestigation, would, we think, utterly fail to divest the appellee 
of his rights duly acquired by his settlement, and application 
to have surveyed to him his homestead. 

The Constitution of the State whose provisions are invoked, 
as well as the amendment to the Federal Constitution were put . 
into existence long after the appellee had acquired his right 
under the Act of 1866, and can have no sort of application to 
the questions of this case. 

As for what is said by appellant of the laches and negligence 
of appellee, we can only reply that his application was made in 
due timé; the surveyor who refused to comply with his request 
to survey was removed from office before appellee had time to 
file suit, and soon after the military appointed took charge of 
the office, an order from the commanding general was issued 
forbidding any proceedings under this Act. The courts then in 
existence were but appendages of military power, and knew 
only how to obey orders, but as soon as the military was with- 
drawn, the appellee asserts his rights by suit. Wesubmit that 
no right was forfeited, and that the continued residence upon 
the land by appellee, with his application duly made, was 
notice to the world that he claimed the land as preémptor. 
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We ask affirmance of the judgment. 


Retves, J. It does not appear that the court acted on the 
exceptions of the intervenor, Burnett. The only judgment 
rendered by the court was to award the peremptory mandamus 
directing the surveyor to survey for the appellee, Hays, the 
land described in his petition. The questions in the case arise 
upon this judgment. 

On the 29th day of June, 1867, the plaintiff, Hays, made 
application to the county surveyor for a tile upon, and survey 
of, the land in controversy, claiming it as a preémptor under 
the Act of November 12, 1866, donating one hundred and sixty 
acres of land to actual settlers upon the public domain. He 
stated in his application that he believed the land was vacant, 
as contemplated by the Act of November 12, 1866, and that 
he had settled on it in February, 1866, and asked for a survey 
of one hundred and sixty acres, to include his improvements. 

The application was rejected by the surveyor, because, as he 
stated, the land had been located previous to the passage of the 
Act of November 12. 

It was shown on the trial that, appellant, Burnett, had filed 
on the same land in July or August, 1866, and that his survey 
was made on the 1st day of November thereafter, and patented 
on the 9th day of August, 1869. 

The first section of the Act of November 12, 1866, provides 
that “ All white persons, being heads of families, or twenty-one 
* years of age, who have. settled upon and improved, or who 
* may hereafter settle upon and improve a portion of the vacant 
** public domain, which has never been filed upon, located, or 
“ surveyed by virtue of some genuine, legal, and valid certifi- 
cate, or other evidence of title to land, previous to such settle- 
ment and improvement, shall have the privilege of locating 
and appropriating a tract of such vacant land, not to exceed 
one hundred and sixty acres, so as to include said settlement 
or improvement, in preference to all other claims or claimants, 
“ and all files, entries, locations, or surveys made so as to inter- 
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“ fere with the preference granted by this Act, shall be null and 
“ void.” 

The second section provides that “ such settlers shall each, 
within twelve months from the passage of this Act, or within 
“twelve months from the commencement of any such settle- 
‘ment which may hereafter be made, cause to be surveyed the 
‘amount of Jand for which such settler intends to claim pre- 
“ émption privileges.” 

The plaintiff's claim to this land as stated in his petition, 
does not come within the protection of the decisions referred 
to in the brief for him. In those cases the settlement and 
improvement had been made during the time the statute 
donating lands to settlers was in force, but the claimant had 
failed to comply with the statute, and was relieved by subse-~ 
quent legislation, as where he had neglected to return the 
field notes of his survey within the time required by the stat- 
ute, or had gone into possession under an imperfect .or void 


“ 


- 


ca 


title. In such cases the settler had such equities as would pre- 
vail over a survey made for another party in the interval be- 
tween the old law and the passage of the relief law. 

The plaintiff's claim as a preémptor is not founded bn any 
law donating land to settlers on the public domain prior to the 
Act of November 12, 1866, if any such law was im force at the 
time of his settlement. His claim is based on the allegation 
of his settlement and improvement made before the passage of 
the Act of November 12, and that the land was vacant as 
contemplated by that Act. ‘There are no allegations of any 
equities attaching to the plaintiffs claim arising out of previous 
preémption laws, or other evidence of a claim to the land 
recognized as valid in law atthe time of Burnett’s survey, of 
which the court could take cognizance. The land was open to 
location and survey at that time, and has since then been 
patented to Burnett. 

The Act of November 12, in so far as it could be construed 
as giving to Hays the right to a survey of the land after it had 
been appropriated by Burnett, would change the legal position 
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of the parties, and give to Hays a remedy which he did not 
possess previously, and would violate the Constitution as a re- 
troactive law. 

It was proved on the trial that Daniel Dailey had filed on 
the land prior to 1865, but that his field notes had not been 
returned to the General Land Office, and that Dailey had sur- 
rendered to appellee, Hays, all his right in the land. It was 
further proved that Hays had said at one time that he held the 
land as tenant for Dailey, and again, that he had taken a pre- 
émption under previous laws. If any right had acerued to 
Hays under Dailey’s file, or as his tenant, or if he had taken a 
‘preémption under former laws, it is not averred in the peti- 
tion, and no relief was asked on these grounds. 

If Hays was in a position to invoke the aid of the court on 
any of these grounds, it could not be done by mandamus before 
Burnett’s patent was canceled by decree of the court, or if the 
facts justified it, Burnett might have been regarded as holding 
the legal title in trust for Hays, with a decree vesting in him 
the title, and so regarded, the mandamus would not be necessary. 

As presented, the suit might properly be dismissed, but as 
the plaintiff may be able to amend and show other facts not 
averred in the petition, the judgment will be reversed, and 
cause remanded for further proceedings. 

Reversed and remanded. 





T. W. House & Oo. ann J. H.’ Burverr, Inrervenor v. E. 
M. Couns, Ex’rrx anp W. D. WittiaMms. 


1..PLEApDING. An executrix being sued to revive a judgment by default 
rendered against her testator as the indorser, and another as the maker 
of a promissory note, plead that the record entry in the former proceed- 
ing had been fraudulently procured, and made to show that service had 
been made on her testator when no such service had been made. Jie/d, 
that such facts were sufficient, if established, to authorize the execu 
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trix, as between the same parties, to put in issue her testator’s liability 
on the alleged indorsement of the note on which the judgment by de- 
fault against him was founded. 

2. PLEADING—SCIRE FACIAS. Nor would the affirmance of the judgment 
by default by the Supreme Court on appeal, preclude such equitable 
defense from being set up in a scire facias proceeding to revive the 
judgment.* 

3. Set-oFF. An executrix cannot set off damages for harassment and at- 
torney’s fees paid against a claim prosecuted against the estate she 
represents, 


Error from Houston. Tried below before the Hon. L. W. 
Cooper. 


On the 31st of December, 1859, W. D. Williams executed 
and delivered to T. P. Collins his note for three hundred and 
eighty-four dollars and eighty-six cents, due one day after date, 
bearing ten per cent. interest, and payable to the order of T. 
P. Collins. This note was duly indorsed, and delivered, for a 
valuable consideration, to House & Co., and they, in January, 
1861, brought suit on it against Williams and Collins. 

Williams and Collins, it is alleged, were served, the former on 
the 2d of February, 1861, the latter on the 6th. Both failed 
to answer, and on February 22, 1861, judgment by default 
was rendered against them for four hundred and twenty-eight 
dollars and fifty-nine cents. They sued out a writ of error to 
this court, where the judgment was affirmed. 

In the meantime, however, the court-house, with the records 
of Houston county, had been destroyed by fire, Williams had 
died, and one Bridges been appointed his administrator, 
However, before the fire, the cause had been taken to this 
court, from where the plaintiffs in error obtained certified 
copies of the original petition, citations, and judgment, as found 
in the transcript. 

On July 3, 1867, the plaintiffs in error, alleging the above 
facts, filed their petition to have said judgment revived, 








* For former action of this court on motion to dismiss writ of error in this cause, see 
House & Co. v. Burnett, 40 Texas, 346-361. 
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for a scire facias to make Bridges, the administrator, a party 
defendant, and for leave to substitute the certified copies from 
the Supreme Court for the papers destroyed in 1865. The 
scire facias issued July 20, 1867. 

Williams’ administrator failed to answer the scire facias, but 
Collins, on March 19, 1868, filed a general demurrer and de- 
nial, and answering specially, alleged : 

1. That the plaintiffs, House & Co., had no interest of any 
kind in the note on which the original judgment was ren- 
dered. | 

2. That the suit described in the scire facias was never 
authorized to be brought by Honse & Co. 

3. That no such judgment, or pretended judgment, was ever 
had in manner and form as therein stated. 

4. That no person had any authority to institute or prosecute 
said action. 

5. That the proceedings in the original suit were fraudulent. 

6. ‘That, by virtue of a power of attorney executed by House 
& Co., Collins was authorized to dismiss the scive facias. 

7. Which he moved to dismiss. 

This answer, and all the succeeding pleadings in this case, 
were filed not only while the original judgment sought to be 
revived was unreversed, but also after its affirmance by,this 
court. | 

After this answer, John H. Burnett, by leave of the court 
below, intervened and alleged: 

1. That when this. suit was first brought (in 1861) he was 
owing House & Co. five hundred dollars, to secure which he 
had. deposited with them, as collaterals, sundry notes, among 
which was the note sued on. (This note was indorsed in blank 
by Collins, and transferable by delivery.) 

2. That House & Co. authorized him to sue on said note, 
which he did. 

3. That after the judgment was rendered, and while the writ 
of error was pending in the Supreme Court, he discharged his 
indebtedness to House & Co., as per exhibit. 
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4. That House then authorized him to prosecute said snit, 
and appropriate the proceeds to his own use. 

5. That the note was originally acquired by the intervenor 
for a valuable consideration. 

6. That there was no fraud in any part of the transaction and 
suit ; and 

7. That he is the legal and equitable owner of said judg- 
ment, and that it was unpaid. 

A general demurrer and denial were filed to the petition of 
the intervenor. 

At this stage of the proceedings Collins died, and his wife, 
becoming his executrix, was made a party defendant. 

In September, 1869, Mrs. Collins, the executrix, filed 
another general demurrer to the intervenor’s petition, and also 
alleged : 

1. That Thomas Collins never indorsed the note; and 

2. That he never was served with process in the original 
suit. 

This plea is under oath. 

The executrix then filed a plea in reconvention, alleging: 

1. That the intervenor fraudulently instituted the original 
suit, well knowing that Collins was not responsible for said 
debt. 

2. That the intervenor fraudulently caused it to be“ made to 
appear that Collins had been duly served in the original suit, 
when, in fact, he never had any notice of it. 

3. That by reason of the premises, the executrix had 
incurred attorney’s fees reasonably worth five hundred dollars. 

4. That, “by reason of the foregoing premises, she [the 
“ executrix] has been greatly vexed in mind and harassed, and, 
“ by reason thereof, has suffered damages in the sum of one 
“thousand dollars to the said estate of Thomas Collins, de- 
“ ceased.” 

The cause then proceeded, but resulted in a mistrial. 

The intervenor excepted generally to the answers of the 
executrix, and also specially because : 
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1. The plea in reconvention setting up matters arising before 
the original judgment could not be heard; and 

2. The plea of non est factum came too late, and should 
have been filed before said original judgment. 

These exceptions were overruled, and the pleas allowed to 
remain. ; 

It also appears that the executrix filed and read a motion to 
dismiss the cause, by virtue of the power of attorney above 
mentioned from T. W. House & OCo., after the trial, and just 
before the retirement of the jury, and a motion was made to 
exclude it from the papers. 

The verdict and judgment were in favor of the intervenor 
against W. D. Williams, and in favor of the executrix on her 
plea in reconvention, against the intervenor. The inter- 
venor filed a motion for « new trial on the 7th of April, 1871, 
and an amendment thereto on April 19, 1871, the original 
motion still being undisposed of. 

The executrix excepted to the amended motion, on the 
ground of its being filed too late. 

The exceptions were sustained, the motion overruled, and a 
trial refused. 

The errors assigned were : 

1. Ruling of the court on the intervenor’s exceptions to the 
defendants’ answers. 

2. Ruling of the court on the defendants’ motion to dismiss. 

3. Ruling of the court on the motion and amended motion 
for a new trial. 


Hancock, West & North, for. appellants, contended : 


1. That in an action or scire facias to revive a judgment, 
nothing can be pleaded which could have been pleaded before 
the rendition of the judgment sought to be revived, citing 
Bullock v. Ballew, 9 Texas, 498; McFarland v. Irwin, 8 
Johns., 77; Thatcher v. Gammond, 12 Mass., 268. 

2. That the executrix cannot set off damages she has suffered 
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from vexation against a claim for money against an estate ; 
citing Guthrie v. Guthrie, 17 Texas, 543; Dickenson v. Mc- 
Dermott, 13 Texas, 252. Other propositions were also ably dis- 
cussed, to which, in view of the opinion, no reference need 
be made. 


Nunn & Williams, for appellees. 


We think the plea of non est factum was properly admitted, 
because the defendant denied that he had ever been served 
with process to appear and defend against the original suit, and 
this was the first and only opportunity the defendant or her 
testator had ever had to avail herself of such a defense. The 
rule invoked by plaintiff in error could only have application 
where the defendant had been served, and was a party to the 
suit, and, therefore, had enjoyed the opportunity of defending 
against the same; and even then, it is believed the rule would 
admit of some qualification in a court of equity, where the 
plaintiff sought a remedy, as the court would insist on knowing 
that the plaintiff was equitably entitled, before it would grant 
the relief sought. (See McFadden v. Lockhart, 7 Texas, 574 ; 
Horan v. Wahrenberger, 9 Texas, 319.) 

However, we think that it might be conceded that the de- 
fendant in error had no right to file a motion to dismiss, as 
was done, and that the plea of non est factum was not admissi- 
ble, and still no reason would thereby be furnished for dis- 
turbing this verdict and judgment. The defendant in error 
pleaded that no service on Thomas P. Collins had ever been 
had. This wasa fact that could unquestionably be inquired into, 
and, if the plea was true, the court would not substitute or 
revive a judgment which thus appeared to be a nullity. (See 
McCoy v. Crawford, 9 Texas, 356; Roberts v. Stockslayer, 4 
Texas, 310 ; McFadden v. Lockhart, 7 Texas, 575.) 

To show that no matter can be averred in this proceeding 
anterior to the judgment, plaintiff in error cites Bullock v. 
Ballew, (9 Texas, 500), which rule has application only when the 








House & Co. anp Burnett y. Coxuins. [Term of 





Opinion of the Court. 





party had been served, and it is there said: “ But if the judg- 
“ment be void, the defendant may plead the matters which 
“show its nullity ;” and in case of Taylor v. Harris (21 Texas, 
439), it is said: “This rule relates to such matters as would 
“render the judgment defective or erroneous, or voidable, but 
“not to such as would render the judgment absolutely void.” 


Roserts, C. J. The judgment in favor of E. M. Collins 
against John H. Burnett, for one hundred dollars is erroneous, 
for the want of any legal foundation shewn in her pleadings. 

It is founded on a charge of vexatious litigation, which caused 
her to incur expenses in attorney’s fees in defending this suit, 
it being in the nature of a scire facias to revive a judgment by 
default against her testator T. P. Collins, as assignor, and W. 
D. Williams, as maker of a note. E. M. Collins pleaded as a 
defense to said judgment, and as a reason why it should not be 
revived as to her, that T. P. Collins never indorsed the note, 
and was not served with process, and had no notice of the suit 
in which the judgment by default was rendered, and that said 
Burnett had fraudulently caused it to appear on the record of 
said cause that service of process had been made upon Thomas 
P. Collins by the deputy-sheriff. 

Such facts as set out in her answers might well have been 
regarded in the District Court as a cross-bill in equity to set 
aside a judgment by default, as between the same parties, the 
interest of no third person having intervened, so as to have been 
affected thereby. The act thus charged on Burnett in being in- 
strumental in making the record speak a falsehood, would have 
been a fraud, which if established by proof satisfactorily would 
have been sufficient to open the way for her to have put in 
issue T. P. Collins’s liability upon the alleged indorsement of 
the note upon which said judgment by default against him 
was founded. 

(Freeman on Judgments, Sections 495 and 498 ; McFadden 
‘ vw. Lockhart, 7 Texas, 576 ; McCoy v. Crawford, 9 Texas, 356 ; 
Wilson w. Montgomery, 14 Sm. and Mar., 205; Coit v. Haven, 
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30 Conn. R., 199; Ingle v. McCarry, 1 Heiskell, Tenn. R., 26 ; 
Bridgeport S. B. v. Eldridge, 28 Conn. R., 562-3 ; Newcomb ». 
Dewey, 27 lowa, 388-9; Harris v. Hardeman, 14 Howard’s U. 
S. R., 345 ; Taggart v. Wood, 20 Iowa, 236.) 

The affirmance of the judgment by default, by the Supreme 
Court on appeal, did not preclude such an equitable defense 
from being set’ up in scire facias proceeding to revive the judg- 
ment. (Wilson v. Montgomery, 14 Sm. and Mar., Tenn., 
205.) 

The verdict of the jury upon the special issues submitted to 
them by the court was in favor of Burnett, as to the indorse- 
ment of the note by T. P. Collins, but against him as to the 
service of the citation upon T. P. Collins. Both of these issues 
should have been found in favor of E. M. Collins, to have con- 
stituted an available defense in equity. For if the indorsement 
was valid and obligatory it would have been a useless proceed. 
ing to set aside the judgment by default, as the principles of 
equity jurisprudence would have required another judgment to 
be rendered upon such valid liability, the parties being already 
in court litigating the matter. (Taggart v. Wood, 20 Iowa, 
236.) 

The foregoing views as to the equitable defense set up in 
the answer are here presented, because the case will be re- 
manded, when E. M. Collins may upon another trial sustain 
the same by proof, if she can. 

The judgment as here presented must be reversed because of 
the error in the verdict and judgment, in giving E. M. Collins 
one hundred dollars damages, for expenses in attorney’s fees 
and harassment in litigating the matter. 

Reversed and remanded. 
(Justice Moore did not sit in this case.) 
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Fayerre Davis v.-Tue Strate. 


FORMER CONVICTION—PRACTICE. It is proper to submit to the jury the plea 
of former conviction with the plea of not guilty, with instructions to 
first find upon the plea of former conviction, and proceed no further if 
the evidence sustains it. But if the jury fail to makega response to the 
issue submitted of former conviction, and find against the defendant on 
his plea of not guilty, it is error for which the case will be reversed, 
though not complained of in the court below, if it be apparent from an 
inspection of the record. 


AppraAt from Milam. ‘Tried below before the Hon. A. 8, 
Broaddus. 


W: H. Hamman, for appellant. 


Norman G. Kittrell, for the State. 


Roserts, C. J. The defendant Davis was tried and con- 
victed of an assault with intent to murder. 

He, on the trial, filed a special plea of former conviction, 
and also pleaded not guilty. Both pleas were submitted to the 
jury at the same time, and the evidence adduced in support of 
them. The only point of error which it is thought necessary 
to notice in the case is, that the jury found a verdict of guilty, 
on the plea of not guilty, without any response to the special 
issue of former conviction. 

The Code of Criminal Procedure provides that “ when there 
‘Care special pleas upon which the jury are to find, they must 
“say in their verdict that the matters alleged in such pleas are 
“either true or untrue.” (Paschal’s Digest, Article 3091.) 
This was not an accidental omission of the jury; for the court 
instructed them in effect that if they were not satisfied of the 
truth of this special plea, to proceed to consider of and find 
upon the issue presented by the plea of not guilty, without 
directing them to make any response to the spécial issue of 
former conviction. 
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In the motion for new trial it was objected that the court 
had erred in submitting to the jury both issues at the same 
time. But it does not appear that the defendant made any 
objection to such a course of proceeding. 

It is believed that the practice in this State has been to sub- 
mit both of such pleas to the jury at the same time. Our 
Code provides that “the court shall, in all criminal cases, dis- 
“pose of the pleadings of the defendant in their order as at 
“common law.” Paschal’s Digest, Article 2966.) It also pro- 
vides that the defendant “ shall, in all cases, be allowed to 
“plead not guilty.” (Paschal’s Digest, Article 2981.) Both 
of the pleas of former conviction and not guilty, are pleas in 
bar. On the trial of the former, the evidence upon the indict- 
ment then before the court must, to a considerable extent at 
least, be submitted to the jury; and it would certainly be 
most in harmony with our general practice to submit both 
issues to the jury with directions to first consider the special 
plea, and if they found that to be true, to proceed no further 
than to return their verdict upon it. This practice is founded 
on and justified by a provision in our Code as follows: “ Such 
“special issues as set forth matter of fact proper to be tried by 
“a jury shal] be submitted and tried with the plea of not 
“guilty.” (Paschai’s Digest, Article 2972.) 

But the jury, not having returned any response to the 
special plea, left that part of the issues submitted to them in- 
complete and not decided upon by them in the form pre- 
scribed by law under the Code as above quoted, and that is an 
error in the proceeding of which the party has a right to avail 
himself upon the face of the record itself. (Paschal’s Digest, 
Article 3091.) So it has been held in an elaborate opinion of 
Justice Black, in the case of Solliday v. The Commonwealth, 
28 Penn. R., 13. 

For that error the judgment is reversed and the cause re- 
manded. 

Reversed and remanded. 
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Mary Sytvester v. Tue Srare. 


House OF ILL FAME—GENERAL REPUTATION. The general reputation 
of the occupants of a house is admissible to prove its character in a 
prosecution for keeping a disorderly house. 


AppraL from Criminal District Court of Galveston county. 
Tried below before the Hon. Samuel Dodze. 


Mary Sylvester was indicted for keeping “a disorderly 
“house, for the purpose of public prostitution, and as a com- 
“ mon resort for prostitutes.” 

On the trial, witness Drew testified that he knew the de- 
fendant, and her residence, in 1874; knew the general charac- 
ter and reputation of defendant to be that of keeping an assig 
nation house—that he had been at the house of defendant, and 
had met one woman there for a lascivious purpose. Defendant 
lived in Galveston city, near Schmidt’s garden: saw two on 
three other women going out at the back door at the time. 

Jim Brown, James Baker, and four others, testified that 
they did not know where the house of defendant was situated 
as to the street, but it is situated in Galveston city and county ; 
knew the general character and reputation of defendant’s 
house to be that of an assignation house; and on cross-exami- 
nation by defendant, witness stated that their information of 
general reputation was formed from talking with their asso- 
ciates and acquaintances, and what they heard them say. This 
testimony was admitted over the objections of the defendant. 

Defendant was convicted, and has appealed. 


Mills & Tevis, for appellant. 
Frank M. Spencer and N. G. Kittrell, for State. 
Goutp, J. The case of Morris v. The State (38 Texas, 603), 


recognizes the admissibility of evidence of the general reputa- 
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tion of a house for the purpose of establishing its character as 
a house of prostitution. The admissibility of such evidence is 
supported by decisions uf other courts. (See The State ». 
McDonell, Dudley, 8. C., 346; The State o. Hurd, 7 Iowa. 
412.) Whartor says: “Common reputation of the character of 
“the defendants, and the house which they kept, and of the 
“persons visiting them, is admissible.” (3 Wharton’s Am. 
Cr. Law, Section 2393.) It is believed to be well settled that 
the character of the occupants may be established by evidence 
of their general reputation. (2 Bish. Cr. Pr., Section 93.) 
Whilst it is true that the admissibility of such evidence as to 
the house is denied by some authorities (see Com. v. Stewart, 
i Serg. & Rawle, 342), we see no sufficient reason for depart- 
ing from the ruling in Morris v. The State. 

The case before us does not present the question of the suffi- 
ciency of such evidence, alone, to support a-conviction. One 
witness testifies not only that the house was so reputed, but 
proceeds to state facts which show that he knew the base uses 
to which it was appropriated. Whatever doubt we might en- 
tertain of the sufficiency of evidence of the general reputation 
of the house, unsupported by other testimony, to justify a con- 
viction, we think the additional facts in evidence in this case 
were sufficient. 

A distinction is made, in the argument of counsel, between 
an assignation house and a house of prostitution. In the ab- 
sence of evidence to the contrary, we think the jury were jus- 
tified in inferring that the use of the house as an assignation 
house was by common prostitutes. 

There was some evidence on behalf of defendant, to the 
effect that she lived a quiet, peaceable life, and that there was 
no noise or disturbance at her house. This may have been 
true, and yet the house have been “ disorderly,” in the mean-. 
ing of the law. A house of prostitution is within the Act, 
however quietly and peaceably it may be kept. 


The judgment is affirmed. Affirmed. 
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E. Suerwoop v. Tue Strate. 


1. SwrinpLiInc—InstructTions. In a trial for passing a forged or worthless 
check for good, and there is no evidence tending to show that the de- 
fendant obtained the check from some other party, it is not error to 
instruct the jury ‘‘ that if the defendant got the check from another, it 
“devolved on him to show it,” the court having instructed the jury 
that knowledge of the worthlessness of the draft was a material ele 
ment of the offense. 

’ 2. DISCRETION OF COURT—WITNESS UNDER THE RULE. The admissibility 

of witnesses who have violated the rule or who have not been placed 

under the rule, is within the sound discretion of the court; such discre- 
tion will be presumed to have been correctly exercised until the con 
trary appears. 


Apprat from the Criminal District Court of Galveston coun 
ty. Tried below before the Hon. Gustave Cook. 


E. Sherwood was indicted for swindling, in passing off to 
Miss Maggie Martin a check for one hundred dollars, which 
check was not genuine. The indictment set out the check, 
and the original check and indictment formed part of the ree- 
ord, beitig sent up by order of the court. 

Maggie Martin, for the State, testified, that she had license 
to sell liquor; she knew defendant; met him first at Bre- 
mond’s saloon, and supposed him to be an honorable man. 
‘“¢ He came to my house, and was there at. intervals from Friday 
“till the Monday following, and contracted a debt which he 
“promised to pay on Monday. On Monday, in November, 
“1874, he came to my house again and handed me the check” 
(which was produced and identified by witness as the same 
handed her by defendant). “ He said the check was good. I 
“asked him whose check it was, and he replied, ‘Don’t you 
“«know? he is on the strand. I looked and thought it was 
“sioned P. J. Willis & Bro. ; believing what he said, I ac- 
“ cepted the check in good faith in settlement of his debt ; 
“there being a balance due him on the check over and above 
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“the debt, he called for more wine, and I gave him seven 
“bottles of wine, which were worth five dollars a bottle; the 
“wine was my property, and I gave it to defendant, believing 
what he told me about the check to be true. I wouid not 


‘ 
“have let him have the wine if he had not given me the check. 
‘The first wine I sold him because I thought he would pay 

for it. I had confidence in him as a gentleman, but he had 
“gotten as much as I intended him to have. I gave the draft 
“or check to Mr. Barr in payment of a bill of mine, and he 
“reported that the bank refused payment. * * * This was 
“in Galveston county.” 

Julia Tucker, for State, testified, that she knew defendant, 
and that he came to Miss Maggie’s house about the middle of 
November, 1874, and purchased wine, promising to pay on 
Monday. ‘On Monday he returned and wanted more wine; 
“] refused to give it to him, when he told me that he had 
“given Miss Maggie a check for a hundred dollars, and that 
“he wanted the wine. Miss Maggie showed me the check 
“and told me to let him have the wine on it; he got seven 
“bottles of wine on the check ” (the check was shown to and 
identified by the witness). : 

Hattie Bates testified that she was at Maggie Martin’s dnd 
saw the check he gave (identifying the check); “he told me 
he gave it to her; know that he asked for wine on the check 
and got it.” 

The foregoing witnesses had been placed under the rule and 
over the objections of defendant. Geo. Sealy, who had not 
been placed under the rule, was called for the State, and 
testified: “I have seen this check before; it was presented to 
“the bank of Ball, Hutchins & Co., Galveston, for payment 5 
“T examined the paper and the books of the bank, and could 
“find no signature answering to that of the check having an 
“accouat with Ball, Hutchins & Co. I am a member of the 
“firm; cannot make out the name to the check ; am satisfied 
“no such person has an account at the bank.” 

(The original check was read in evidence). ‘“ Mr. Barr pre- 
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“sented this check to witness for payment, and I refused, be- 
‘cause I knew no such man.” 
The charge of the court is sufficiently given in the opinion. 
Defendant was convicted, and his punishment fixed at two 
years in the penitentiary. Judgment was rendered upon the 
verdict, and defendant appealed. ' 


NV. G. Kittrell, for appellee. 


Govutp, J. The original indictment and original check, 
which last is alleged to have been improperly admitted in evi- 
dence, because of its variance from that set out in the indict- 
ment, have both been sent up with the record for our in- 
spection. The alleged variance has not been specifically 
pointed out, and a careful comparison of the two instruments 
has not enabled us to detect it. The check appears to have 
been correctly set out in hee verba, and was properly admitted 
in evidence. 

It is said that the court erred in charging that if defendant 
got the check from another, it devolved on him to show it. 
There is nothing in the evidence tending to show that the de- 
fendant innocently obtained the check from some third person. 
The evidence raises no such issue. The charge instructed the 
jury that knowledge on the part of defendant of the worthless- 
ness of the check was a material element of the offense. We 
think that the éntire charge made it plain to the jury, that with- 
out a fraudulent intent had been shown beyond a reasonable 
doubt, the offense was not made out. It was, perhaps, unnec- 
essary to give any instruction on a defense wholly unsupported 
by anything in the evidence. The course of the argument 
below may have called forth the instruction, which, at all 
events, was not, under the evidence, erroneous. 

It appears, by bill of exceptions, that at the request of defend- 
ant, one of the witnesses was placed under the rule, that after they 
had all been examined, being all for the State, the court allowed 
the District Attorney time te send for another witness, and 
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allowed that witness to be introduced, lie not having originally 
been sworn and placed under the rule, and not having been in 
court. There is nothing in the Code forbidding the introduction 
of other witnesses than those placed under the rule. On the 
contrary, the Code authorizes the introduction of witnesses at 
any time before the argument of a cause is concluded, if it ap- 
pear that it is necessary to a due administration of justice. 
(Paschal’s Digest, Article 3046. See also Articles 3047-8-9.) 
We think the admissibility of witnesses who have violated the 
rule, or who have not been placed under tlie rule, is a matter 
addressed to the sound discretion of the court. (1 Greenleaf, Sec- 
tion 482; 1 Bish. Cr. Pr., Section 518.) Wemust presume, until 
the contrary appears, that discretion to have been properly exer- 
cised. It appears that the witness had not been in court so as 
to hear the testimony, and it does not appear that he had heard or 
had any opportunity of hearing the purport of the previous tes- 
timony from any other source. There is nothing in the nature of 
his evidence, or in the circumstance of its admission, to justify 
us in holding that the discretion of the court was not properly 
exercised in support of the due administration of justice. The 
judgment is affirmed. Affirmed. 
















CuARLes SHEPHERD v. Tue Srare. 


1. BuraLary—Duruicity. In an indictment for burglary, it is proper to 
charge the unlawfulentry with intent to commit a theft, and the theft. 
Such manner of charging the offense is not bad for duplicity 

2. DEGREES OF BURGLARY. Article 631 of Criminal Procedure, sub-divis- 

ion 4, provides that theft is included as one of the degrees of burglary ; 

it including every species of housebreaking and of theft from a house. 











Arrest from Criminal District Court of Harris county. 
Tried below before the Hon. Gustave Cook. 


NV. G. Kittrell, for the State. 
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Devine, J. Appellant was tried in the Criminal District 
Court of Harris county, on the first Monday in February, 
1875, on an indictment charging him with having, on the 23d 
day of June, 1874, “about tiie hour of one of the night of the 
“same day, entered the dwelling-house of one Martin Smith, 
“feloniously, fraudulently, and burglariously, with the intent to 
“steal the corporeal: personal property of said Smith, and to 
steal, take, and carry away out of the house and from the pos- 
“session of said Smith, said property, without the consent of the 
“said owner, and with the intent to appropriate the same to his 
“own use and benefit.” The indictment im the same count 
charged the accused with having stolen five dollars, the prop- 


erty of Smith, and from his house, after having burglariously 


entered the same. The jury found the aceused guilty of bur- 


> confinement 


glary, and assessed his punishment at five years 
in the penitentiary. 

The appellant is not represented in this court, and there are 
no assignments of error. The motion for a new trial pre- 
sented the alleged facts, that the verdict was contrary to and 
unsupported by the evidence, and was contrary to Jaw; and 
the motion in arrest of judgment rested on the averments, 
that “ the indictment herein is vague, uncertain, and indefi- 
“nite,” and “ because said indictment improperly joins two 
“distinct felonies in one and the same count, to wit, an in- 
“dictment for burglary, and an indictment for theft from.a 
“house.” The grounds of motion for a new trial are com- 
pletely negatived by the facts inevidence. ‘The control of the 
house by Martin Smith, its use as a dwelling-house, the un- 
lawful entry shortly after midnight by the accused, with the 
evident purpose of committing a theft, and his theft of the 
five Mexican silver dollars, on the date, as charged in the in- 
dictment, were all clearly and forcibly shown by Mrs. Smith 
and Mrs. Cohen, the witnesses for the State. The attempt to 
prove an alibi, by his gambling associate, who stated that on . 
the night of the burglary and theft, he and the accused were 
at the house of one Wesley Alexander, and that they played 
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poker from eight o’clock in the evening until four next mor- 
ning; that Alexander and wife were there, but they cannot 
now be found, was considered by the jury, in view of the other 
evidence, as unworthy of belief. The attempt to impair the 
evidence of the principal witness for the State, not by showing 

she had sworn falsely or made contradictory statements, but 
by a statement that she had declared her willingness not to ap- 

pear as a witness against defendant, provided she was paid 

the forty-one dollars stolen from her dress by the accused, cer- 

tainly did not tend torebut the evidence of the burglary or the 

theft, however much it might show, if believed to be true, a 

desire on the part of the witness to be reimbursed for her loss 

even though the prisoner should escape by reason of her ab- 

sence. The jury, it is evident, did not consider the statements *- 
of defendant’s witness as entitled to any credit. The judge 
presiding gave the accused the full benefit of that article of the 
Criminal Code, which requires that “he shall distinctly set 
“forth the law applicable to the case,” and on the facts of this 
case in connection with the charge of the court, we are satis- 
fied that the verdict of guilty by the jury, and the refusal of 
the court to grant a new trial, were what the law in this case. 
demanded. The motion in arrest of judgment, with respect 
to the vague and uncertain character of the judgment, is an- 
swered by reference to the clear and precise statement of the 
defendant’s guilt, as set forth in the indictment; and the 
alleged joinder of two separate and distinct felonies in the 
same count, is not shown by an examination of the Code, and 
the decisions of our own and other courts on similar questions. 
The indictment on its face shows that it charges an unlawful 
and burglarious entry, as set forth in Article 724 of the, Crimi- 
nal Code, his liability to punishment for both the burglary and 
theft charged under Articles 734 and 735, and the indictment 
charges the entry, the felonious intent to steal, and the theft, 
with all the precision relating to time, as expressed in Article 
737. The charge of theft is included as one of the degrees of 
burglary. Article 631 of the Code of Criminal Procedure, sub- 
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divison 4, treating of the different degrees of offenses, says: 
“ Burglary, which includes every species of housebreaking, and 
“of theft from a house.” ‘There was no necessity in this case, 
to charge an actual taking, the entry and intent would have 
been sufficient, but the charge as made is not open to objec- 
tion. Mr. Bishop, in the second volumeon Criminal Law, 117, 
treating of burglary with intent to commit a felony, and the 
commission of the felony after entry, says: “The common 
*“ method is to blend the two forms in one, and charge both an 
“intent to do and an actnal doing, and this blending has 
“been held to be good.’ In Commonwealth v. Tuck 
(20 Pickering, 360), the question was raised which is pre- 
sented in this case, and the court said: “So in burglary, where 
“ the indictment charges a breaking, and entry with an intent 
“to steal, and an actual stealing (which is the common form), 
“the jury may acquit of the burglary and convict of the lar- 
“ceny, but cannot convict of the burglary and larceny, as two 
“distinct offenses. The latter is merged in the former, and 
“they constitute but one offense.’ And to the same effect, 
West v. The State (35 Texas, 91); Wilcox v. The State (31 Texas, 
587). The indictment being sufficient, and there being no 
error in the verdict of the jury or the rulings of the court, 
the judgment is affirmed. 





Marcaret Taytor v. Tue Srare. 


CHARGE OF couRT—PractTick. After the jury have received their in- 
structions from the court on the trial of a criminal charge, if ad- 
ditional instructions are desired by them, they should be brought b#¥ 
the Officer in charge into court, and, after notice given to the defendant 
or his attorney, should be instructed only on the points about which 
additional instructions are asked. To instruct them through an officer, 
without notice to defendant or his counsel, is érror, for which a judg- 
ment of conviction will be reversed. 


‘Appgan from Galveston. Tried below before the Hon. Gus- 
tave Cx Ok, 
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P. T. (Languille), for appellant. 
XV. G. Kittrell, for the State. 


Rerves, J. Appellant, in her application for a continuance, 
states that the goods she was charged with stealing were taken 
by her from Mary Freeman, the owner of the goods, and pro- 
posed to prove by her and Jenny Davis the truth of her state- 
ments. 

In the motion for a new trial appellant claims the goods as a 
gift from Clark Washington, and which, as she states, could be 
proved by Ann Johnson from Washington’s admissions made 
to her. 

It is not necessary to express any opinion as to these appar- 
ently conflicting statements. 

The ground of the motion for a new trial, complaining of the 
manner in which the cause was conducted by counsel for appel- 
lant in the District Court, being waived by counsel in this 
court, need not be examined. 

The questions requiring examination are presented by the- 
first and third assignments of error. 

First. Because the court erred in sending additional instruc- 
tions to the jury without having called on or informed the 
defendant or her counsel that the same were requested by the 
jury. 
Third. The court erred, when requested by the jury to give 
additional charges, in sending instructions on a point about 
which the jury had not asked instructions. 

The record recites that “after the jury retired to consider 
“of their verdict, the following request was received by the 
“ judge presiding from one of the jurors, viz.: 

“¢ Juper Cook: The jury wish to know, whether, in ascer- 
‘ ¢ taining the value of the goods stolen, they must be governed 
‘“by the testimony of the witnesses, or will they be permitted 
“‘¢to examine the articles and fix the value themselves?’ 
Signed by the Foreman. 


n~ 


« 
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“Tn answer to the foregoing request, the following instruc- 
“ tions were sent to the jury, viz. : 

“¢The jury must judge of the value of the goods when taken, 
“ “by the evidence of the witnesses. The goods are only dis- 
“ ¢ played for identification, and not for the purpose of deter- 
‘mining value. The line of demarcation as to value is 
‘“twenty dollars. If that or more is the aggregate value, it is 
‘felony. If less than that, it is a misdemeanor.’ ” 

The bill of. exceptions shows that the foreman of the jury 
sent the written request to the judge through the sheriff, the 
court being in session, and although the defendant and her at- 
torney were present at the time when the request was delivered, 
the judge sent to the jury the additional charges without notice 
to the attorney, or, as stated in the exceptions, without advising 
him of ‘the communication from the jury. 

The charge cannot be doubted as containing a correct state- 
ment of the law. And the only questions are, Ist, Whether 
‘the information desired by the jury could be given in the man- 
ner jn which it was done; and 2d, If it could be so done, 
whether the judge should have charged beyond the point about 
which the jury wished to be informed. 

_ The answer to these questions depends upon the several pro- 
visions of the Code, and the statutes regulating the subject, and 
how they are to be construed. 

The statutes on this subject seem to be founded on the idea 
that the jury, as a body, must all be present in court when they 
ask and receive instructions, or when instructed by the court 
before they retire to consider their verdict. 

Long before the adoption of the Code, it was provided by 
the Act regulating proceedings in the District Courts, “ That 
“all charges or instructions, whether given by the judge of his 
“own accord, or upon request of counsel or parties, may be 
“carried from the bar by the jury in their retirement, and no 
* judge shall in any case make any further charge unless on 
“the application of the jury or of a party or his counsel.” 
(Paschal’s Digest, Article 1464.) 


iTS 


‘ 














Taytor vy. THE STATE. 





Opinion of the Court. 





If the charge can be sent to the jury after their retirement, 
through the sheriff or other officer, on what principle could it 
be denied to the defendant to have them instructed through 
the same channel? Such a result certainly was not contem- 
plated. 

The provisions which more directly relate to the questions 
under consideration are found in the Code of Criminal Proce- 
dure. Article 83077 provides that “ when the jury wish to com- 
“ municate with the court, they shall make their wish known 
“to the sheriff, who shall inform the court thereof, and they 
“ may be brought into the court-house.” 

By Article 3079, “The jury, after having retired, may ask 
“further instructions of the judge, touching any matter of law 
“which shall be given them in writing, but no charge shall be 
“ viven except upon the particular point on which it is asked.” 

“Tn every case of felony, the defendant shall be present in 
“court when any of these proceedings are had. His counsel 
“shall also be called.” (Article 3082.) 

These provisions, as may be supposed, were framed in refer- 
en2e to a public trial by jury, and were intended to secure to 
the defendant the right of being heard by himself and his 
counsel, as guaranteed. by the Constitution. The administra- 
tion of the law in the prescribed form is designed to be a safe- 
guard thrown around the citizen for his protection, and cannot 
be denied him. Otherwise, it would perhaps be impossible to 
lay down a rule which would admit of any certain and deter- 
minate application in jury trials. It is believed to be the 
better and safer practice, that the jury in a body should come’ ’ 
into court and there receive from the judge such further in- 
structions as they may desire, and that the instructions should 
be contined to the points on which they are asked, with notice 
tu the defendant or his attorney. 

As strengthening the position that the jury should be brought 
into court when they wish to communicate with the judge, the 
same regulation is made for the grand jury when they seek 
advice trom the court. (Article 2844.) By this article they 
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are required to go into court ina body. And this require- 
ment underlies the entire jury system. 
The judgment is reversed and the cause remanded. 
Reversed and remanded. 





W. H. Lepserrer v. J. R. anp Aperia Borns. 
J. R. Burns anp Wire v. W. H. Lepserrer. 





1. APPEAL BY GIVING BOND FOR COSTS AND DAMAGE OF THE APPEAL, An 
appeal under Article 1493, Paschal’s Digest, allowing appeal to persons 
unable to give appeal bond by giving bond in no more than the costs 
and damages of the appeal, does not operate as a supersedeas; the 
plaintiff is authorized to sue out such process as will authorize the sher- 
iff to take possession of all the personal property of the defendant and 
perhaps to levy upon lands in other counties. Such appeal does sus- 
pend the power to sell. 

. ORDER OF SALE. An order of sale issued pending such an appeal, confers 
no power to sell. 

3. APPEAL BOND FOR COSTS AND DAMAGES. ‘The recitation that appellants 
are unable to give an appeal bond in the bond for costs, etc., is the 
proper mode of showing that fact, and of designating the character of 
the bond. 

. AMENDMENT OF APPEAL BOND—APPROVAL OF BOND. The approval by 
the clerk is sufficient to perfect the appeal, and a bond so approved is 
sufficient unless objected to; and after objection, if insufficient in 
amount, the appellate court will allow such defect to be cured by giv- 
ing a new bond. 

. POWER OF SUPREME COURT TO REFORM A JUDGMENT. It is beyond the 
power of the Supreme Court to reform a judgment for damages found 
by a jury, by giving damages which the jury failed to assess. 

6. DaMAGES—NEW TRIAL. When no special damages have been alleged or 
proven, the question of the amount of damages is for the most part 
left to the jury ; and only in cases of actual damages clearly in excess 
of the verdict, will new trials be granted. 


© 


Cc 


or 


Appeat from Fayette. Tried below before the Hon. I. B. 
McFarland. 


LI. W. Moore & J. C. brown and Hancock, West & North, 
for Ledbetter. 


J. R. Burns and &. H. Phelps, for Burns and wife. 
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~Govutp, J. On July 1, 1873, W. H. Ledbetter brought suit 
against J. R. Burns and wife Adelia, to try title to certain 
lots in the town of La Grange, at the same time suing out a 
writ of sequestration, under which he, in due time, obtained 
possession of the lots by giving a replevin bond. Defendants, 
besides the plea of not guilty and special pleas attacking 
plaintiffs title, alleged that the writ of sequestration hal 
issued wrongfully and oppressively ; that they had been forci- 
bly dispossessed and subjected to great mortification and in- 
convenience, for which they claimed one thousand dollars 
damages, besides rent, at the rate of twenty-five dollars per 
month. The result of the trial in November, 1873, was a ver- 
dict for defendants, assessing the damages at one hundred and 
twenty-five dollars. Each party moved for a new trial, the de-' 
fendants claiming tliat they were entitled to a larger amount as 
damages ; and these motions being overruled, each party also 
prosecuted an appeal. 

The plaintiff claimed title under a sheriff’s sale and deed 
made under an order of sale issued on a judgment and decree 
of foreclosure in the case of Doxey’s. Administrator v. J. R. and 
Adelia Burns, and their securities, McGown and White. That 
judgment was rendered by the District Court of Fayette county 
on April 30, 1873, against J. R. Burns and the sureties, for the 
sum of three thousand three hundred and fifty-three dollars, 
and. the decree was against Adelia Burns for the foreclosure, 
the record reciting that no moneyed judgment was taken against 
her, because she was a married woman. The defendants.in 
that case gave notice of appeal, and in due time filed a bond 
in the amount of two hundred dollars, which recites as fol- 
lows: 

“Whereas said defendants, being unable to give the official 

bond required, give this bond for security of the cost and 

damages of said appeal, in conformity with Article 138 of the 

District Court Act,” ete., and proceeds: “ Now, therefore, if 

the said appellants shall prosecute their said appeal with 

effect, and pay all costs and damages of the appeal, in case 
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“ the decision of the Supreme Court shall be against said appel- 
“ lants, then,” ete. 

This bond was filed and approved by the clerk on June 3, 
1873, and, it is claimed by defendants, operated to suspend the 
execution of the decree by the sale of property. The plaintiffs 
in that case, however, on the 6th of June sued out an order of 
sale, under which the lots in controversy in this case were, on 
July 1, sold and bought by Ledbetter, attorney for Doxey’s 
administrators in the original suit, plaintiff in this case. 
Whether this was a valid sale, whether an appeal perfected un-— 
der the section of the District Court Act referred to in the 
bond (Paschal’s Digest, Article 1443), operated to prevent the 
execution of the judgment and decree appealed froin by sale of 
property, and whether the bond given by defendants in the 
original case is to be regarded as a compliance with Article 
1493, Paschal’s Digest, are the questions affecting Ledbetter’s 
title. 

An ordinary appeal bond is in double the amount of the judg- 
ment, and secures the performance of the decree of the Supreme 
Court. (Paschal’s Digest, Article 1491.) When the judgment 
is for the recovery of lands, it is made to operate a lien there- 
on; and, in that case, the appeal bond is only for costs and dam- 
ages of appeal. (Paschal’s Digest, Article 1492.) In both 
cases, the appeal being perfected, further proceedings to enforce 
the judgment are suspended. The next section allows a party 
who is unable to give the appeal bond required, to perfect his 
appeal by giving security for no more than costs and damages 
of appeal, and proceeds: “ But, in that case, the judgment of 
“ the court below shall operate as a lien upon all the property 
“ of the appellant, and the sheriff shall take possession of his 
“ personal property, and keep possession of the same or so 
“ much thereof as will be sufficient to satisfy the judgment of 
“ the appellate court during the pendency of tlhe appeal,” imiess 
the appellant executes a forthcoming bond. 

We think that the object of this section was to suspend the 
enforcement of the judgment appealed from, allowing, how- 
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ever, the judgment-creditor to sue out such process as would au- 
thorize the sheriff to seize and keep any personal property of 
appellant’s liable to execution, and perhaps to levy on lands in 
other counties. The creditor is thus protected against loss by 
reason of the appeal, as he is enabled to seize whatever his ex- 
ecution would have reached. If, in reality, the judgment- 
debtor has nothing subject to execution, the creditor loses 
nothing. The object of the law seems to be to enable a de- 
fendant, who is unable to give an appeal bond, to protect his — 
property from sacrifice under a judgment which he thinks erro- 
neous hy giving bond for costs and damages, but providing that 
all his property subject to execution may be seized and held 
pledged for the performance of the judgment of the appellate 
court. Its provisions appear to be without object and meaning- 
less, if the appeal did not operate to suspend sales. The entire 
personal estate is to be seized by the sheriff and kept to satisfy 
the judgment of the appellate court. But if execution is still 
to run, the entire personal estate is, without any such provision, 
not only subject to be seized, but even to be sold. These pro- 
visions seem to have been inserted because they were necessary 
to secure the plaintiff against the loss he was otherwise liable 
to sustain by the suspension of the execution of the judgment. 
The appeal under Article 1493 does not operate as a superse- 
deas, for the party is still entitled to such process as will autlror- 
ize the sheriff to take possession of the property designated by 
the statute. We hold, however, that it does suspend the power 
to sell. The order of sale under which plaintiff bought con- 
ferred no authority to sell, if the bond given was such as the 
statute prescribed. | 

It is claimed that the. bond is defective, because thg ina- 
bility to give a regular appeal bond does not sufficiently 
appear, and because it was insufficient in amount. The recital 
of the inability in the bond appears to be sufficient, and has 
been said to be the “ proper mode of showing the fact, and of 
“ designating the character of the bond.” (Janes v. Langham, 
29 Texas, 418; and see Doss v. Griswold, 1 Texas.) As to 








512 LEDBETTER V. Burns. (Term ot 








Opinion of the Court. 








the ‘amount of the bond, it is to be observed that there was no 
moneyed judgment against Adelia Burns, and it would be diffi- 
cult to say, that as to her appeal the amount was too small. 
-The bond, however, was approved by the clerk, and was, we 
think, sufficient, until objected to, to perfect the appeal as to 
all the parties. The usual practice is to allow a defect of that 
nature to be cured by giving an additional bond. The plaintiff 
could not treat it as a nullity because it was too small in 
amount. The sheriff's deed under which he claimed conferred 
no title on this branch of the case.. We think the verdict and 
judgment correct. 

There is nothing in the pleadings or in the assignment of 
errors bringing up the question made in appellant’s brief, that 
defendant could not in equity hold the bond without tender- 
ing back the amount of plaintiff's bid. 

Burns and wife have also appealed, and ask that the judg- 
ment be affirmed as to the title, but that it be reversed as to 
the damages awarded, and ask that this court override the 
verdict of the jury and reform the judgment so as to give 
them a larger amount. It is scarcely necessary to say, that 
it is beyond our power to reform the judgment by giving 
damages which the jury failed to assess. Nor do we feel jus- 
tified in reversing the case on the ground that the damages 
should have been larger. But one witness testified on the 
subject of damages, and the substance of his testimony was, 


. 


that he knew the premises, and with a family the size of 
Burns’s, he would not be turned out of house and home for 
less than five hundred dollars or one thousand dollars. The 
evidence discloses no details whatever of the circumstances 
attending the dispossession under the writ of sequestration. 
No special damages were either alleged or proved. It may be 
that defendants might properly have recovered larger damages. 
but new trials are very rarely granted on such grounds, and 
we do not think the evidence discloses such actual damage as 
enables us to say that the amonnt allowed is not sufficient to 


compensate the defendants. The very indefinite testimony on 
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the subject can hardly be said to have afforded any means of 
estimating general damage. As presented, the matter was very 
much within the discretion of the jury, and we cannot say that 
the court erred in refusing to set aside their finding. (Irvin »v. 
Cooke, 24 Texas, 244.) 

The judgment of the court directs that the credit of the 
amount of plaintiff’s bid, returned by the sheriff on the order 
of sale, shall not stand as a credit upon the judgment, but that — “| 
said judgment stand without said credit for its full amount. 
There were no pleadings to justify this part of the judgment, 
nor were the administrators of Doxie’s estate parties to the suit 
asking such relief. Without reference to the propriety of 
making such an order in a proper case, we think it was im 
proper in this case, and the judgment will, in this respect, be 
reversed and reformed, so as to conform to this opinion, 

Reversed and reformed. 


(Justice Moore did not sit in this case.) 








Wiuuiam H. Grirrin v. Davy WAKELEE. 


MANDAMUS—APPEAL. A judgment of the District Court awarding a 
peremptory mandamus for the restoration of the plaintiff to an office, is 
superseded by an appeal to the Supreme Court. 


Apprat from Galveston. Tried below before the Hon. A. P. 
McCormick. 


Wm. H. Griffin filed his petition in the District Court of 
Galveston county, against David Wakelee, alleging that 
Wakelee is the clerk of the said District Court ; that on Decem- 
ber 10, 1874, plaintiff had obtained judgment in said court 
against Martin H. Royston, adjudging the said Griffin to be 
the clerk of the Criminal District Court for Galveston county, 
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and entitled to the custody of the records of said Criminal 
District Court, and ordering that a writ of mandamus issue to 
Royston requiring him to deliver over to Griffiin said office, 
together with all the records of said Criminal District Court ; 
that upon the rendition of said judgment, Royston gave notice 
of appeal, and subsequently had ‘filed his appeal bond, which 
, appeal bond had been, December 15, 1874, approved by said 
Wakelee as clerk; that on December 21, 1874, plaintiff ap. 
plied to Wakelee for the issuance of the writ of mandamus as 
required by said order, and that Wakelee refused to issue the 
writ ; that pending the appeal plaintiff was entitled to the pos- 
session of the records of the said Criminal District Court and 
to exercise the duties and have the privileges of said office; 
that plaintiff cannot obtain possession of the franchises of said 
office and records during appeal, except by the process of this 
court, requiring its clerk to issue the writ of mandamus accord- 
ing to the said order and judgment of the court. Prayer for 
citation to Wakelee and that he be required to issue the writ of 
mandamus, or show cause why a peremptory mandamus should 
not issue tohim requiring him to issue such writ. 

Wakelee answered that Royston had perfected his appeal by 
giving appeal bond. 

The allegations of fact in both petition and answer were ad- 
mitted, and the case being submitted to the judge a judgment 
was rendered for defendant, from which Griffin prosecuted his 
appeal. 

The errors assigned are : 

1. The judgment of the court is against the law and the 
evidence. | 

2. The judgment should have been for plaintiff. 





Wm. H. Stewart, for appellant, cited Griffin v. Steele, 1 Ed- 
mond’s Select Cases, N. Y. 505; Pinckney v. Hanegan, 2 Strob- 
ort (S. C. R.), 250. 


F.. Charles Hume cited United States v. Columbian Ins. 
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Co., 7 Wheat., 534; 2 Cranch, C. C. R., 266; Crawford v, Ad- 
dison, 22 Howard, 174; 6 Wallace, 294; (Article IV., See- 
‘tion 3); Paschal’s Digest, 1491, 1495. 





Moorr, J. The only question in this case is, whether a 
judgment of the District Court awarding a peremptory manda- 
mus for the restoration of the plaintiff to an office, can be super- 
seded or suspended by an appeal to this court. This question, 
we are clearly of opinion, must be answered in the affirmative. 
Such, we believe, has been the uniform usage and practice in 
mandamus cases ever since such proceedings as this have been 
authorized in the District Court. 

It is unquestionably true, that at common law, a writ of 
mandamus could not be stayed or suspended by a writ of error 
or appeal, for indeed no writ of error or appeal could under it 
be prosecuted from the order of the court awarding the writ. 
But it is quite evident that the common-law proceeding, where- 
by relief was had by aid of the great original, or prerogative, 
writ of mandamus, was altogether different from that by which 
with us the judgment of the court granting the relief, though 
of a similar character, is carried into effect, and the right ad- 
judged by the court is secured to the plaintiff by writ of man- 
damus, as it is termed in our statute. 

At common law a proceeding by madamus did not partake 
of the nature of a suit between parties, but the relief songht 
was granted immediately by and through means of the writ 
itself. It was not in the nature of a judicial writ. requiring a 
defendant to appear and plead. It wasa direct and immediate 
command to the party to immediately fulfill the requirement 
of the writ, or show, by a return to it, cause why he had not 
done so. This return, whether true or false, could not be gain-. 
said or questioned. If sufficient cause to refuse the demand 
was shown in the return, the writ was discharged, if not, it was 
made absolute, and immediate obedience to it required under 
pain of attachment. Prior to the statute of Ann, no issue of 
fact conld be made upon the return. If false, the remedy was 
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not to be had by the mandamus, or a judicial proceeding in- 
augurated by it, but by an action against the respondent for a 
false return to the writ. 

That the writ of mandamus which may be awarded by the 
District Court under our statute is essentially different in 
almost every particular, is too obvious for comment. The re- 
lief sought to be effected through its aid is asked, as in any 
other case, by a petition alleging the facts by virtue of which 
it is claimed, with a prayer for such judgment as the facts 
warrant. The defendant is served and required to answer as 
in any other suit, and the case proceeds to trial and judgment 
as any other action, and there is no distinguishable difference 
in principle in the course of proceeding and result attained in 
it and any other suit in the District Court. When the judg- 
ment is rendered by the court, unless superseded or suspended 
by writ of error or appeal, it is carried into effect by the ap- 
propriate writ for this purpose, termed in the statute a writ of 
mandamus, from analogy, no doubt, drawn from the nature of 
the matters complained of in the petition, to cases in which reliet 
is granted by this writ atcommon law. Plainly, then, unless we 
discard principles, and are controlled merely by names, it must be 
treated and regarded as a judicial writ, based upon and issuing 
by virtue of, and to carry into effect, a judgment of the Dis- 
trict Court. And so it has been in effect held by the Supreme 
Court of tle United States. 

If this is a suit, it is unquestionably a civilcase. And as this 
court has appellate jurisdiction in all manner of pleas, plaints, 
motions, causes and controversies, which may be brought before 
it from the District Court, we think it clear that the right of 
this court to review the judgment of the District Court cannot 
be denied. It must follow, as no distinction is made by the 
law authorizing an appeal in this and other cases, that the judg- 
ment of the District Court may be superseded by an appropri- 
ate bond for this purpose, pending the appeal in this court. 
That the term of office of the applicant for the writ may expire 
pending the appeal, is an incident equally applicable to the 
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suit while in course of litigation in the court below, as while 
pending an appeal in this court. | 
There is no error in the judgment, and it is affirmed. 


Affirmed. 





J. D. Grttmors v. Newsom Garrett. 


1. APPEAL FROM JUSTICE’S COURT. No appeal from the District Court to 
the Supreme Court is allowed in cases appealed from a Justice’s Court, 
2. Nichols v. Poge, 34. Texas, 333, adhered to. 


Apprat from Colorado. Tried below before the Hon. Liv-. 
ingston Lindsay. 


John T. Harcourt, for appellant. 


Goutp, J. Case was appealed from the Justices’ Court to 
the District Court, and must be dismissed for want of jurisdie- 
tion. In more than one decision at the late Tyler session, we 
have followed the case of Nichols v. Poge (34 Texas, 333), and. 
other decisions, holding that the judgment of the District 
Court is, in such cases, final. 

It is not professed to discuss the question, but simply to an- 
nounce that it has been maturely considered, and that we re 
gard it as settled. 


The case is dismissed. 
Dismissed. 





Joun Aten v. Tue State. 


1. MARKS AND BRANDS. It is error to admit as evidence the mark and 
brand of a party, without preliminary proof that the same is recorded, 

2. HrrED HAND. It seems that in prosecutiqns for theft, where defendant 
is a hired hand acting under the orders of another, that the fact of 
stolen cattle being found in the herd which defendant, with others, is 
engaged in driving, is insufficient to sustain a verdict of guilty. 
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Arran from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 


NV. H. Kittrell, for State. 


Devine, J. Appellant was tried in the District Court 
of Bexar county, on the 11th day of July, 1874, on an 
indictment charging him, his father, and four others, with 
the theft of “one head of cattle, to wit, one cow,” the prop- 
erty of Fred House. <A verdict of guilty was found by the 
jury, and the motion for a new trial oe overruled, the 
case is presented for consideration on th 
of error and seven bills of exceptions. The objection to the 
court permitting Fred House, the alleged owner of the stolen 
cow, “to testify to the ownership of the cow in question, from 
“the mark and brand alone,” as set forth in exception No. 
3, is decisive of the question as regards the improper ad- 
mission of evidence of a material character. The Act of March, 
1848, “regulating marks and brands,” requires every person 
in this State who has cattle, hogs, sheep, or goats, to have an 
ear-mark and brand different from the ear-mark and brand of 
his neighbor (Paschal’s Digest, Article 4655) ; that “ cattle shall 
“be marked with the ear-mark, or branded with the brand of 
“the owner on or before they are twelve months old.” That 
“if any dispute shall arise about any ear-mark or brand, it 
“shall be decided by reference to the book of marks and 
“brands kept by the Clerk of the County Court.” That “it 
“shall be the duty of the Clerks of the County Courts * * * 
“* * ® to keep a well-bound book in which they shall record 
“the marks or brands of each individual who may apply to 
“them for that purpose,” and that “no brands, except such as 
“are recorded by the officers named in this Act, shall be recog- 
“nized in law as any evidence of ownership of the cattle, 
‘horses, or mules upon which the same may be used.” In the 
evidence on the trial there was nothing showing, or tending 
to prove that the cow in question was or ever had been the 
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property of Fred House, save the fact that it had the mark 
and brand which House and other witnesses testified was his 
mark and brand. It was these statements, in connection with 
defendant being one of the hands engaged in driving the herd 
of cattle in which the cow was found, that caused his convic- 
tion. This evidence ought not to have been admitted until 
proof was made of the recording of the mark and brand, as 
required by law. We do not say that proof of ownership by 
flesh marks, the peculiar formation of the animal’s horns, or 
other satisfactory evidenge of ownership, might not be made ; 
but we repeat, where a party or the State desires to-introduce 
the mark and brand as evidence, preliminary proof that the 
same is recorded is absolutely necessary. There was no error 
in the admission of the evidence of House and others as to the 
gathering up of droves of cattle, the herding of the same by 
defendants in DeWitt county, the bringing a portion of the 
drove from Karnes county, and the renting of a pasture by 
Ténnelle, one of the defendants, about the time of their start- 


ing from DeWitt; these facts constituted a part of the history 
of the whole transaction, of which the alleged theft was the 
principal fact. 

Independent of the admission of illegal matter, in making 
the mark and brand, without evidence of recording, proof of 
ownership, and for which the judginent must be reversed and 
the cause remanded, the evidence in this case, admitting even 


the ownership of the cow by House, is not of that character 
to lead the mind to a deliberate conclusion that the conviction 
in this case was fully warranted by all the facts, and the spirit 
of our laws. Out of the six persons indicted, a severance being 
had, defendant is tried alone. The witnesses for the State show 
that he, like others of his age in Western Texas, was in the 
habit of hiring himself to different persons to hunt or drive 
stock ; that the herd in which the cow was found was driven 
by four or five persons, of which he was one; that the drove 
contained about five hundred head, with a great variety of 
brands; that the herd was under the control of defendant’s 
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father, who was one of the drivers or herders, and a part owner 5 
that defendant was under the control of his father, and obeyed 
his orders, the principal witness for the State (House) testi- 
fying that when he first knew the accused “he was about four- 
“teen, that he is now about sixteen.” All these facts press 
strongly against the presumption of guilt arising from his 
being found as one of those engaged in driving off the prop- 
erty charged to have been stolen. 
. The judgment is reversed and cause remanded. 
Reversed and remanded. 





Josreruus Lovre v. Jonn HeEnperson. 


1, PRACTICE—CHANGE OF VENUE. Objections to a change of venue not 
‘made inthe court below will not be heard when made for the first 
time in the Supreme Court. 

2. PROCEEDINGS AGAINST UNKNOWN HEIRS. A suit instituted by publica 
tion against heirs whose names and residence are unknown, is not 
governed by the Act of March 16, 1848 (Paschal’s Digest, Article 25), 
but by the Act of November 9, 1866 (Paschal’s Digest, Article 5460); 
and in all cases where a recovery is sought on account of the liability 
of the ancestor, the petition must aver that an estate descended, and 
that he left heirs or other representatives to inherit his property. 


AppEAL from Nueces. “Tried below before the Hon. T. C. 
Barden. 


Suit filed October 31, A.D. 1864, by John Henderson in 
District Court of San Patricio county, on a written contract, 
set out in petition, by which Love agreed to let Henderson have 
charge of his stock of brood mares, from the 12th of October, 
A.D. 1863, to the 1st day of. March, A.D. 1866, on shares, 
as stipulated, Henderson to pay expenses of management of 
stock ; charging, that Love, in October, A.D. 1864, with force 
and arms, took possession of said stock and violated said con- 
tract; claiming damages to the amount of $12,000. By amend- 
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ment, Michael Laughter was charged as a co-trespasser with . 
Love, and made a party, and duly served with process, Love 
denied all and singular said charges, At the fall term, A.D. 
1867, the death of Love being suggested, scire facias was 
ordered to issue to make his legal representatives parties. At 
the fall term, A.D. 1868, on motion of Henderson, sup- 
ported by affidavit, that, by reason of the scarcity of jurors, 
Henderson could not procure a lawful jury in said county, and 
that during the continuance of the present war, a competent: 
jury could not be obtained, the court ordered the change to 
Nueces county for trial. This affidavit and notice was made 
und filed in court, April 5, A.D. 1865, and acted on three 
years after. In August, A.D. 1872, Henderson filed affidavit 
for citation to the unknown heirs of Love; citation issued, and 
was published immediately, but.no allegation was made in the 
pleadings that Love left heirs to inherit his estate, or that he 
died seized of any property. 

At the November term, A.D. 1873, the court appointed 
John S. McCampbell special guardian for the heirs of Love. 
At the June term, A.D. 1874, the case was tried, and Hen- 
derson obtained a judgment for seven thousand and forty-six 
dollars and thirty-six cents, and all costs; and that execution 
issue against the heirs and successors of said deceased Love. 


Lovenskiold & McCampbell, for appellant. 


Phillips, Lackey & Stayton, for appellee, cited Hall v. Jack- 
son, 3 Texas, 309 ;* Bourden vw. Houston, 2 Texas, 599. 


Reeves, J. This suit was brought by appellee to recover 
damages in consideration of his care and attention te a 
stock of brood mares placed in his possession by Josephus 
Love, the ancestor of appellants, under a written agreement 
between the parties’ to divide the increase, and which, as 
alieged in the petition, Love had wrongfully taken away and 
converted the property to his own use, in violation of the 
agreement. 
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The death of the defendant Love was suggested, and scire 
Jfacias was ordered to be issued to his legal representatives 
when known. This was at the fall term, 1867. 

Before the death of Love he had made application to change 
the venue from the county of San Patricio, where the suit was 
instituted, to Nueces county. The motion was not acted on 
until 1868, about three years after it was made, when it was 
granted, and the proceedings were transferred to Nueces 
county. After the transfer, the plaintiff filed an affidavit sug- 
gesting the death of the defendant, and also the death of his 
wife, Margaret Love, since the institution of the suit, and 
stating that the residence of their heirs was unknown, and 
praying that they might be cited by publication. The citation 
was issued and published, as prayed for. The court appointed 
a guardian ad litem to represent the heirs. The guardian ap- 
peared and filed an amended answer, in substance, that the 
plaintiff, under color of the injunction which had been issned 
in the case, had taken and carried away from the possession of 
the defendant part of the stock, and converted the same to his 
own use, for which he claimed damages in reconvention. 
When the case was tried, the verdict and judgment were for 
the plaintiff, and the guardian of the heirs prosecuted this writ 
of error. 

One of the errors assigned is that the venue was changed for 
causes not authorized by law. This objection was not made in 
the District Court, and will not be heard when made for the 
first time in this court. ‘ 

It is further assigned for error that there was no allegation 
or proof that any estate descended from Josephus Love to his 
heirs. The affidavit of the plaintiff for the summons and pub- 
lication against the heirs seems to have been made under a 
misapprehension of the statute applicable to the case. The 
residence of the heirs is stated as unknown, and that is given 
as the ground for the publication according to the Act of 
March 16, 1848. (Paschal’s Digest, Article 25.) This article 
is not applicable to a proceeding against unknown heirs. The 
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mode of proceeding against heirs whose names are unknown, 
is regulated by the Act of November 9, 1866. (Paschal’s 
Digest, Article 5460), amendatory of the Act of March 16, . 
1848, above referred to. This Act provides for suits by publi- 
cation against heirs when any property may have been granted 
or may have accrued to the heirs of any deceased person and the 
names of such heirs are unknown. Any person having a claim 
against the heirsrespecting such property is required to make affi- 
davit that the names of the heirs, successors, or legal representa- 
tives of the deceased party to the suit, are unknown. When this 
has been done, the clerk is directed to issue the proper process. 
The citation issued by the clerk requires the heirs to answer 
the petition of John Henderson, filed against them, referring 
probably to the original petition against Josephus Love, or to 
the aftidavit of the plaintiff. The heirs were not made parties 
by petition. The death of Love was suggested, and entered in 
the records of the court, with an order for a scire facias against 
his representatives, when known, and further than that the 
record is silent. -It was not shown by petition or otherwise, 
that any estate descended from Josephus Love to his heirs, or 
even that he left heirs or other representatives to inherit his 
property, and this ground alone would make it necessary to re- 
verse the judgment if the heirs had been legally cited by pub- 
lication. 
The judgment is reversed, and the cause remanded. 
Reversed and remanded. 





J. M. Wrtent, Executor or Catuoun, v. RuopEs AND OTHERS. 


JUDGMENT-LIEN. A judgment rendered in October, 1865, and recorded in 
February, 1866, operated as a lien on all lands of the judgment-creditor 
situated in the county where the judgment was recorded, for four 
years after the date of registry, and had priority over a mortgage-lien 
subsequenty created in favor of a third party within the four years ; nor 
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was this priority lost by a failure to re-register the judgment within 
four years, if suit was brought within this period, to subject the 
mortgaged property to the satisfaction of the judgment. 


ApprEat from Walker. Tried below before the Hon. J. R. 
Burnett. 


In October, 1865, Samuel Calhoun recovered judgment in 
Walker District Court against Rhodes and wife for one thousand 
- and nine dollars and twenty cents and costs, on their joint note, 
and had it recorded in the County Court of said county on the 
17th of February, 1866. 

At the rendition and recording of the judgment, Rhodes and 
wife owned certain lands in Walker—community property— 
specified in petition. By the Act of 14th February, 1860 (Pas- 
chal’s Digest, Article 3963), the recording of the judgment 
operated a lien on these lands for four years from the filing for 
record. 

In October, 1868, Rhodes and wife mortgaged these lands to 
defendant, Gibbs; the mortgage was then recorded, and ma- 
tured the 1st of January, 1869. 

In 1867 Rhodes died intestate, leaving his wife surviving, 
who qualified under the Act of 26th August, 1866 (Paschal’s 
Digest, Article 4648), as survivor of the community, of which 
the lands in controversy constituted the whole, not exempt by 
law from forced sale. 

On the 3d of June, 1869, Calhoun issued execution on his 
judgment, which was returned, “No property found,” and on 
the 30th July, 1869, instituted this suit to revive his judgment 
against K. A. Rhodes, as survivor of community, claiming his 
lien and its priority over the mortgage to Gibbs, and asking 
that the land be sold and the proceeds applied, first to the sat- 
isfaction of his lien, and then to Gibbs’s mortgage. Afterwards, 
Calhoun died, and Wright was made party plaintiff, as execu- 
tor, and insisted on the same relief. 

Defendant Gibbs answered at the April term, 1871, denying 
appellant’s judgment-lien, and insisting that if he ever had one, 
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he had lost it by his failure to have his judgment re-registered. 
B. & J. Eastham intervened at the same term, claiming that 
Rhodes owed them the purchase-money for one of the tracts in 
controversy—specifying it—for which they claimed a lien as 
vendors, and asked for judgment against K. A. Rhodes, as sur- 
vivor of community, and foreclosure of their lien. 

The statement of facts shows that plaintiff's allegations were 
fully proven. 

Upon the hearing, a jury being waived, the court gave judg- 
ment reviving appellant’s judgment against K. A. Rhodes, as 
survivor, ete., but because he had not re-registered his judg- 
ment, the court adjudged that Calhoun had then lost his lien, 
and that he take nothing by this suit, but gave judgment for 
intervenors, established their vendor's lien, and foreclosed it as 
to the tract claimed by them. Froin these judgments appellant 
gave notice of appeal, and assigned for error: 

1, That the court erred in adjudging that appellant’s lien 
was lost, and in rendering judgment for defendant, Gibbs. 

2. In establishing and foreclosing a vendor’s lien in favor of 
intervenors, B. & J. Eastham, in that the proof did not show 
that the note declared on by them was given for purchase-money 
of the land as to which they sought foreclosure of lien as ven- 
dors. 

‘ 

Baker & Maeey, for appellant. The law provides no 
mode for reviving judgments against a survivor of com- 
munity, and the judgment against the wife being void, in 
that it did not operate upon her separate property, this suit 
was well brought to revive appellant’s judgment, and have 
the land sold and the proceeds applied first to his debt by 
priority of lien, under order of the court. It must be admitted 
that appellant had a lien on the lands for four years from re- 
cording his judgment, which was 17th February, 1866, and that 
while this lien was in full force Gibbs took their mortgage, 
with notice of it and subject to it. It must also he admitted 
that while this lien was in full force and vitality, appellant in- 
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stituted this suit 30th July, 1869, for its enforcement, and then 
had a good cause of action. 

These two propositions being true, the only question is, 
whether he can lose it without any fault of his, and that, too, 
when he is using every effort to enforce it. An affirmative an- 
swer to this will, it is respectfully submitted, establish a prin- 
ciple hitherto unknown to the profession. If the case had been 
reached and tried before the 17th February, 1870, then no ques- 
tion could have arisen as to the loss of appellant’s lien, or his hav- 
ing a good cause of action that entitled him tothe relief sought. 
But, inasmuch as it was not reached on the docket until 1871, 
and appellant had not continued his lien by re-recording his 
judgment, therefore the court held he had lost it. Suppose he 
had re-recorded it at the end of four years from the first record, 
then the court must have said that his lien was not thereby 
continued, because the law of 1860 had been repealed, and the 
re-registry then could neither create nor continue a lien. 

But suppose he could have re-registered his judgment at the 
end of four years, and thereby continued his lien, but failed to 
do so, could Gibbs, a subsequent mortgagee, with notice, be 
heard to complain? We think not, and refer to Hargrove v, 
DeLisle & Witherspoon (32 Texas, 170), upon this point. 


Randolph & McKinney, for appellee Eastman. 


McApoo, J. The appellant’s testator, Calhoun, recovered a 
judgment in Walker County District Court, against Rhodes 
and wife. The judgment was recorded in accordance with the 
Act of February 14, 1860 (Paschal’s Digest, Article 3963), 
on the 17th of February, 1866. 

In October, 1866, Rhodes and wife executed a mortgage to 
F. and 8. Gibbs, on all the community lands they had in the 
county, to secure a debt to them. 

No execution was issued in favor of appellant until June 
3, 1869. 

The court below found, in its decree, that the judgment-lien 
of appellant was lost, by reason of the repeal of the Act of Feb- 
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rnary 14, 1860, by the Act of November 9, 1866, and the 
non-issuance of execution on the judgment within one year; 
and judgment was rendered in favor of the mortgage-lien of 
Gibbs and Gibbs. 

Is this judgment based on the true construction of the re- 
pealing law referred to? We think not. When the judgment 
was recovered, a lien was secured for four years, without exe- 
cution, notwithstanding the repeal of the Act of February 14, 
1860 (Paschal’s Digest, Article 3963), by the Act of November 
1866, because that repealing act provides that “no lien upon 
lands created by judgment under any former law, shall be 
“affected, or the rights of parties in any way impaired by the 
“repeal of such law.” 

It was evidently the legislative intention to repeal the law 
in question as to all future judgments, but in no manner to 
affect the rights of parties already secured under the repealed 
law. The language of the repealing law is conclusive, in its 
plain terms, of such legislative intention. 

Now, how stood the lien of appellant created by the judg- 
ment recorded under the Act of February 14, 1860? and in 
what condition were his rights, in reference to this property, 
when the repealing Act of November 9, 1866, was passéd ¢ 
Why, his lien was alive and active, and so would have con- 
tinued until February 17, 1870. Execution issued at any 
time prior to that date would have continued the judgment 
lien. It actually issued, however, more than eight months be- 
fore that time expired ; and this issuance of execution would 
hold the lien for ten years from the date of its issuance. 

This suit was properly brought to revive the judgment 
against Mrs. Rhodes, as the survivor of the community, inas- 
much as the original judgment did not bind her separate estate, 
and she had qualified as survivor under Article 4648, Paschal’s 
Digest. 

‘bere is manifest error, therefore, in the judgment of the 
court below, as to the rights of the appellantand the appellees, 
F. and S. Gibbs. 









Wricut vy. RHopeEs. [Term ot 





Opinion of the Court 





The judgment of this court must be, that the appellant have 
his judgment-lien established as a prior lien over that of the 
appellees, and that the lien of appellees be established as a 
second mortgage or lien upon the lands in controversy. 

We see no error in that part of the judgment which relates 
to the intervenors, B. and J. Eastman. 

The decree of the court below is reversed, and decree ren- 
dered in this court, in accordance with this opinion. 

Reversed and reformed. 

(Opinion delivered September 7, 1873). 


On ReuEarine. 
Baker & Botts, tor appellants. 
Jackson & Jackson, for appellee Gibbs. 


Devine, J. A judgment was rendered in this case by our 
predecessors reversing, in part, the judgment of the court be- 
low, and reforming the same. A rehearing was granted by our 
predecessors, and the case came before the present court on the 
original and additional briefs presented on behalf of appellant 
and appellees. After a patient examination of the question 
at issue, namely, the existence of plaintiff’s lien on the lands in 
Walker county, as described in the petition filed in this suit, 
as against the appellees, by reason of the judgment rendered 
in favor of appellant’s testator on the 20th of October, 1865, 
and his filing the same for record in the County Clerk’s office, 
on the 17th of February, 1866, we are satisfied that the 
mortgage executed by Rhodes:and wife to F. and S. Gibbs, on 
the 17th of October, 1866, was acquired by F. and 8. Gibbs 
with notice of the prior existing judgment-lien, in favor of 
plaintiffs testator, S. Calhoun ; and that the commencement of 
this suit, July 30, 1869, making defendants parties, before 
the expiration of four years from the date of recording his 
judgment, kept his lien on the land alive, so far as Mra 
Rhodes and F. and S. Gibbs are concerned. 
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The fact that defendant failed to answer until after the ex- 
piration of four years from the recording of plaintiff's judg- 
ment, or that he was delayed in obtaining the judgment 
sought, will not operate to his prejudice. The death of Joseph 
F. Rhodes, one the defendants in the first suit; the taking of 
all the community estate by his surviving wife ; the mortgage 
claim of the defendant Gibbs; the return of “ no property 
“ found,” by reason of the sheriff refusing to levy the execu- 
tion on this property (there being none other liable), compel- 
led plaintiff's testator to bring the defendants before the court 
for the adjudication of the respective rights of all parties, and 
the pendency of the suit between plaintiff and defendants, did 
not impair his lien so far as they are interested. 

While we differ as to the reasons given for the judgment 
rendered in this case by our predecessors, we are satisfied that 
the judgment rendered was the proper one, and we will not 
disturb it. 


(Opinion on rehearing delivered March 30, 1875. 





James D. Reep anv orners v. R. M. Lvoas. 


. SEARCH-WARRANT—TRESPASs. A search-warrant issued upon an insuf- 
ficient affidavit, affords no protection to those charged with committing 
trespass in its execution. 

. RECAPTION OF PERSONAL PROPERTY. But when one purchases per- 
sonal property without taking a bill of sale, and from another not 
anthorized to sell, when the title to the property could only pass by 
written bill of sale, the recaption of the same by the true owner under 
color of a search-warrant, though based on insufficient affidavit, will 
afford the purchaser no cause of action against the owner. 

UNLAWFUL PURCHASE CAN NEVER AFFECT TITLE. An unlawful taking 
or purchase of personal property can never affect the right of the 
true owner, when he has done nothing to weaken or destroy his right. 


Apprau from Goliad. Tried below before the Hon. D. D. 
Claiborne. 
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Suit by Lucas against Reed and others, in trespass, claiming 
the value of one hundred and ninety-five hides, charged to 
have been taken by defendants below from possession of 
Lucas ; ninety-seven of the same from his house, and ninety. 
eight from his wagons, on the road to Goliad. 

The defense was made on an averment of ownership in right 
of Reed and his co-defendants, and as agents for others, of the 
one hundred and ninety-five hides, and that they had a right 
to reclaim them, as Lucas was moving them out of the county. 
Tt was shown that the hides were in the hands of Reed and his 
co-defendants, and those for whom they were agents; that 
they had never been sold by the owners; that Lucas had 
purchased them from strangers, taking no bills of sale, and 
that he had been cautioned by one of the parties claiming, not 
to buy hides in this brand. It was also shown that Lucas 
knew that some of the brands upon the hides belonged to de 
fendants. The evidence shows that Reed and his co-defend- 
ants acted, in reclaiming the hides, under color of legal pro- 
cess—a search-warrant, which was however illegally issued, 
there being no sufficient affidavit to authorize its issuance. 

After stating the penalties denounced by law against a party 
skinning an animal without the consent of the owner, the 
court charged as follows: 

“Tf he fails to prosecute, and with proper proof convict the 
“person skinning, or knowingly purchasing the hides of such 
“of his dead animals as may have been skinned without his 
“ consent, he has no legal right to have the hides seized in the 
“hands of a purchaser from the person skinning them, or from 
“ any subsequent purchaser, because cattle hides area marketable 
“commodity, the title of which passes by its purchase and de- 
“livery, the same as any other merchandise ; and in a suit of 
“this kind, defendants cannot excuse themselves from the 
“actual damage sustained by a plaintiff on account of the fact 
“that they may not have pursued the remedy pointed out by 
«law. * * * - * x * % % 


“ The jury will look to the evidence, and ascertain the value 
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“of the hides taken, if any, together with any other actual 
“actual damages sustained by the plaintifi * * ad 
“The value of such hides, and other actral damages sustained 
‘ in consequence thereof, and simple interest thereon until now, 
“will be the amount of their verdict.” 

Verdict for plaintiff for five hundred and seven dollars, the 
value of 195 hides—judgment accordingly, from which defend- 
ants appealed, 

Among the assignments of error are the following: 1. Error 
in charge of the court; 2. Error in refusing a new trial. 


Lane & Payne, for appellant, contended that the English 
law of market overt had not been adopted, and consequently, 
as a general rule, the title of the true owner cannot be lost 
without his own free act and consent. Kent’s Commentaries, 
Vol. 2, Section 324, Comstock’s edition, 390; see also Darne 
». Baldwin, 8 Mass., 518; Wheelright v. Depeyster, 1 Johns., 
479; Hosack vw. Weaver, 1 Yeates, 478; Easton v. Worth- 
ington, 5 Serg. and Rawle, 130; Browning v. Magiil, 2 Harr. 
and Johns., 308; McGrew v. Bronder, 14 Martin (Louis), 17: 
Roland v. Gundy, 5 Ham. (O.), 202; Lance v. Cowen, 1 Dana 
(Ken.), 195 ; Ventress v. Smith, 10 Peters, United States, 161 ; 
Hoffman v. Carow, 22 Wendell, 285; also that the trespass 
committed in recaption of personal property is justified when 
the party wrongfully in possession is moving it away. 


Se 


Carleton & Robertson, Aligelt & Portis, for appellee. 


Devine, J. The appellee brought suit in the District Court 
of Goliad county, at the February term of 1874, to recover five 
thousand dollars damages for the unlawful and forcible taking 
by the appellees, out of his warehouse, and from his wagons on 
their way from Cummingsville, in ihe county of Goliad, to 
Victoria, in the county of Victoria, 195 hides, and prayed for 
a judgment for the value of the hides. The defendants, 
Reed and McKinney, answered generally, denying the trespass, 
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and for special answers averred that they were each the re- 
spective owners of a portion of the hides taken; that they were 
informed by the hide inspector that their hides were in the 
possession of defendant; that he had a portion of them on 
two wagons, and was about to have them removed out of the 
county; that they called on defendant and asked to see his bills 
of sale, which he refused to let them see ; that he refused to let 
them know from whom he purchased the hides, or let them 
examine the same; that with a view to obtain their property, 
and the property of those for whom they were acting, they 


>? 


made an affidavit and obtained a search-warrant from a justice 
of the peace, which warrant was executed by removing the 
fastening of the door, and searching the store-room of plaintiff; 
that about the number charged by plaintiff was found in the 
store-room and wagons of plaintiff, and by order of the justice, 
who was present, turned over to defendants. Davis answered, 
and stated that as constable of precinct No. 5 he executed the 
search-warrant according to its terms. The defendants denied 
all malice, claimed that they acted, as they believed, in obedi- 
ence to law, and had simply sought for and obtained their prop- 
erty and that of their principals. 

Under the charge of the court, the jury found “ the number 
“of hides taken by defendants to be one hundred and ninety- 
“five, and assessed their value at five hundred and seven dol- 
“Jars,” with interest from the day of the taking, at eight per 
cent., upon which the court rendered judgment against the 
defendants for the amount found by the jury. 

Of the assignments of error, the first and third embrace all 
that it is necessary to consider. They are, “ 1st, that the court 
“erred in his charge to the jury,” and “3d, that the verdict 
‘rendered herein is contrary to law and the evidence.” 

That portion of the charge which informed the jury that the 
affidavit made by Reed, McKinney, and Myers, and the search- 
warrant issued by the justice of the peace by virtue of the affi- 
davit, conferred no authority, and could not justify the trespass 
by defendants, is not open to objection ; it stated substantially 
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the law on that subject. The suit, however, by the amend- 
ments of plaintiff, a portion of the charge of the court, the evi- 
dence in the case, and the finding of the jury, was treated as a 
suit for the recovery of the value of the property taken, and 
interest from the time of the seizure. This is admitted by ap- 
pellee in the brief, wherein he says “ during the course of the 
“trial, plaintiff abandons his demand for exemplary damages.” 
While the agency for, or the ownership of the property taken, 
night not be a defense to an illegal seizure from the possession 
of the plaintiff, it was competent, so far as the claim for the 
value of the property was concerned, for defendants to show 
that plaintiff was not the owner, and that they were the owners 
of a portion, and the agents authorized to represent the interest 
of others who were the owners of the remainder. 

In view of this, the court erred in stating to the jury, “ the 
“taking off the hide of any dead animal not his own, and 
“without the written authority of the owner, or some one having 
“charge of thesame, * * * * orany person knowingly 
“purchasing the same, shall be fined in the sum of ten dollars 
“for each and every hide so skinned or purchased.” One-half 
of the fines going to whoever might see proper to prosecute the 
offenders to conviction, and that if the owner “ fails to prose- 
“cute, and by proper proof convict the person skinning 


>) 


o1 
“knowingly purchasing the hides of such of his dead animals 
“as may have been skinned without his consent, he has no 
“legal right to have the hides seized in the hands of a pur- 
“chaser from the person skinning them; or from any subse- 
“quent purchasers, because cattle hides are a merchantable 
“commodity, the title of which passes by its purchase and de- 
“livery, the same as any other merchandise.” 

The law quoted was not enacted to give compensation to the 
owners of the cattle unlawfully skinned; the one-half of the 
penalty can be secured by any other person who may prosecute 
the offenders; it was intended as a punishment to the unlaw- 
ful skinner and illegal purchaser, and by giving one-half of the 
fine to the prosecutor, to stimulate the diligence of those in- 
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clined to prosecute such offenses, it was not intended, and it 
certainly has not deprived the owner of any right heretofore 
existing, to recover his property. We are of opinion, that an 
unlawful taking, or an unlawful purchase, cannot divest any 
person of property that is his,by its being found in the posses- 
sion of a purchaser, or when the real owner has done nothing to 
weaken or destroy his right, and we believe the principle will 
apply most forcibly in the present case. The plaintiff, by his 
own statement, as a witness for himself, admitted he had no 
bill of sale for even one of the hundred and ninety-five hides 
claimed by defendants as their own, or the property of those 
whom they were authorized to represent. Plaintiff could not 
tell, or would not give the name of any person who had sold 
him any of these hides; he admitted that he knew the brands 
on the hides to be the brands of defendants, or the brands of 
their principals, as named in their exhibits; that he was not 
authorized by any of these owners to purchase any of these 
hides, and that he had been warned by one of the defendants 
not to purchase any hides with his brand. The evidence proves 
he did purchase after that time hides belonging to the defend- 
ant who had forbidden it; of the hundred and ninety-five 
hides taken, over one hundred and seventy were shown to be 
the property of defendants, and of witnesses who testified that 
they had authorized some one of the defendants to look after 
and protect their stock or property from depredations. The 
evidence in this case shows that the plaintiffs claim to this 
property as a purchaser, rests upon an acquisition of the same 
in the face of Article 6568, Paschal’s Digest, Act of 22d May, 
1871, which prohibits the skinning or taking off “the hide of a 
“ dead animal without the consent of the owner, and the know- 
“ingly purchasing the same,” and which makes either act an 
offense. ‘True, he had possession, but he shows that he obtained 
such possession by purchase of what is in substance stolen 
property, and with knowledge of the brands being those of 
the defendants, or those represented by them, the prohibition 
against his purchasing hides with defendant’s brand upon the 
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same; his purchasing these hides from persons whose names he 
does not know, or is unwilling to state; his purchase without 
the exhibition of authority to the hide-skinners, and without 
any bill of sale from any of his vendors, place him as one in 
possession of property unlawfully obtained, with reasonable 
knowledge on his part that the persons selling had come into 
possession of this property unlawfully and criminaily. The 
verdict was contrary to the law and the evidence. The judg- 
ment is reversed and the cause is remanded. 

Reversed and remanded. 





Tue Gatvestron Crry Co. v. TaHomas J. Soorr AND OTHERS. 


1. GALVESTON cITy sTock. The scheme of association inaugurated by 
David White, in 1837, for the formation of a stock company for the 
sale of the land on which the City of Galveston is built, was never car- 
ried out by him so as to make those persons to whom he had issued 
stock partners under his certificates, in compliance with their terms; 
but it left those who held shares in the land by purchase from him for 
a valuable consideration, associates with M. B. Menard as part owners 
of the land. 

2. Lacnes. The holder of ‘‘ White stock” who was debarred by the action 
of the Galveston City Company from entering said company as a stock- 
holder, cannot, after the lapse of more than twenty years, maintain an 
action to enforce a recognition of his stock, or for damages, as against 
said company, which had actual exclusive possession of the land be- 
longing to said company from the date of its organization. 


AppraL from Galveston. Tried below before the Hon. 
George B. Scott. 


The plaintiffs, Thomas J. Scott and others, brought their suit 
against the Galveston City Company, May 15, 1868. They al- 
leged the mortgage and power of sale by Menard to White, 
dated December 13, 1836, and annexed a copy as an exhihit to 
their petition, dated the 10ti December, 1836. That, on the 
2d February, 1837, said White, by virtue of said power of sale, 
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conveyed to Andrew J. Yates the one-thousandth part of said 
league and labor of land, which was conveyed down to the 
plaintiffs, by reason whereof plaintiffs became and are entitled 
legally and equitably, and uwners of the one-thousandth part 
of said league and labor of land. Copy of this certificate of 
title and of the mesne conveyances were annexed to the pe- 
tition. The petition alleged that, by means of this certificate 
they became entitled to all the rights represented and com- 
monly known as certificates of stock in the Galveston City 
Company. It referred to the printed form of association an- 
nexed to their certificate, as showing the manner in which 
Menard and his associates held titles to shares of said league 
and labor of land on the 1st of September, 1838. It alleges 
the incorporation of the stockholders of the Galveston City 
Company February 5, 1841, which corporation still exists, 
and that plaintiffs are stockholders in said company. That in 
December, 1867, they presented their share of stock to be 
recognized as genuine and legal, which was refused by the 
company. Prays decree that it is a legal share of stock, and 
alleges damages at thirty thousand dollars. 

Defendant answered June 4, 1868: 

1. A general denial. 

2. The conveyance of the league and labor of land to the 
trustees, June 15, 1837, to issue one thousand certificates of 
stock to represent the property (which were issued), and in 
right of which, from 1837, the trustees and the Galveston City 
Company, their successor, have held the property and exercised 
the rights of stockholders and company in exclusion and denial 
of and adversely to all other rights or claims, including plaint- 
iff’. That plaintiffs’ claim had never been presented and was 
barred by laches. 

3. That the trustees and company were purchasers in ood 
faith, for valuable consideration. 

4. Limitation of three, five, and ten years. 

Plaintiffs, Scotts, then filed amendment, December 17, 1868. 
It alleged that the trustees took with notice of the mortgage and 
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power of sale to White, and that White had made sales of 
shares or interests in said land. That the issuing, by the trus- 
tees, of stock to the full value of said land, without reference 
to certificate No. 153, sold by White, was a fraud on the rights 
of plaintiffs, of which they had no notice until 1867, when they 
presented their certificate to the company, which refused to 
recognize its validity. That the company had concealed said 
fraud. 

December 17, 1868, defendant amended, denying specially 
the original validity of the White share sued on, and that Me- 
nard ever conferred such authority on White, but that it was 
repudiated, and all power to White revoked as soon as known 
by Menard. Alleged the conveyance to the trustees, in disre- 
gard of and adversely to the acts of White and rights of those 
claiming under him; the issuance, by the trustees, of the entire 
one thousand shares of stock ; the formation of the company and 
its subsequent incorporation ; and that from 1837 to the time 
of suit the property had been held, and the entire action and 
proceedings of the stockholders and ,company conducted ad- 
versely to the right claimed by plaintiff, during all which time, 
for more than thirty years, the right claimed by plaintiff had 
been in no manner asserted or set up, but plaintiffs had 
been guilty of laches for that period, until now, when all the 
parties acquainted with the original transaction are dead, facts 
cannot be proved from lapse of time, and plaintiffs claim is 
invalid, fraudulent, stale, and unconscionable, and they pray 
the court to decree the share to be canceled or of no effect, and 
for general relief. 

June 11, 1869, plaintiffs, Scotts, amended, alleging specially 
the authority of White from Menard to issue the share sued 
on, and that the said share and the acts of Menard and White 
were thereafter ratified by the company and their grantors. 
Prayer that the defendants issue to plaintiffs a share of stock in 
the company, or pay the value thereof and damages. 

Same day plaintiff filed further amendment, alleging that 
the deed to the trustees of the 15th June, 1837, was in trust 
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for said Menard and his associates, by previous sale of shares 
or interests in said land, either direct from Menard or through 
the agency of White, and for subsequent purchasers of shares 
from said trustees, and that said land was so held in trust down 
to the time of the incorporation of the Galveston City Com- 
pany. 

Same day defendant amended and demurred to the original 
and amended petitions as showing no cause of action ; if any, 
it was against the representatives of White or Menard; as 
showing laches and neglect barring their claim, and no excuse 
therefor; that the cause of action was not set forth with cer- 
tainty; that all allegationseof the acknowledgment or ratifi- 
cation of said share of stock or connecting defendant with it, 
and all allegations of fraud, were uncertain and general, and 
without specification of facts to give proper notice thereof, or 
enable defendant to answer the same. 

Defendant also, in this and another amendment, set out the 
action of the Galveston City Company, and the trustees and 
directors preceding them in the management of the company, 
and of the property, in right alone of the one thousand hold- 
ers of trustee stock, and to the exclusion of all other rights or 
claims ; that this stock had issued to bona jide holders, and 
had been constantly transferred for value to other holders, 
whose rights should be protected from the laches of the 
plaintiftts. 

Further, that Menard, assisted by White, in 1837 and 1838, 
had taken up and settled all bona fide claims under White, and 
that this claim was believed to have been either then equi- 
tably settled, or rejected as spurious or unjust. That since 
that time, no claimant of said White stock had been known; 
that the entire one thousand shares of trustee stock had issued 
bona fide to parties; and have been a subject of dealing and 
commerce, and they and their assigns and successors had ever 
since held the same, and all the property and rights of the com- 
pany had been held under and by them adversely to all other 
rights, and that said plaintiffs in delaying any attempt to estab- 
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lish their pretended claim for more than thirty years, during 
which Menard, White, Yates and Allen, have all died, and all 
evidence of the original transaction been lost, have been guilty 
of such negligence and laches as should prevent other or further 
answer to their suit. That the allegations of fraud are too 
general to enable particular answer to be made, but were 
wholly without foundation cr color. Prayer for dismissal of 
suit, cancelment of plaintiff's claim, and for general relief. 

The evidence disclosed that all claim of title of the Republic 
of Texas to the league and labor of Jand on which the city of 
Galveston is now situated, was relinquished to M. B. Menard, 
and his associates, by Act of Congreas of 9th December, 1836. 
This act was construed by this court as a grant intended for a 
town site. (23 Texas, 351.) Menard was to pay for this grant 
fifty thousand dollars, and to provide for this payment to the 
satisfaction of David White, of Mobile, Alabama. On the 10th 
of December, 1836, Menard executed a mortgage, with power 
of sale of this league and labor of land to secure the payment 
to White of fifty thousand dollars, acknowledged to have been 
advanced by him. This instrument contained: Ist, A general 
mortgage for the repayment of fifty thousand dollars; 2d, A 
power therein to White at any time to sell a sufficient portion 
of the same to pay himself the said fifty thousand dollars ; 3d, 
Recital of agreement with White, that he should assist Menard 
in the sale of the league and labor, which was contemplated to 
be sold in shares, lots, or such other manner as might be agreed 
upon, and receive ten per cent. of the proceeds over and above 
the fifty thousand dollars. 

The previous grant of this league and labor of land, known 
as the Seguin title, was owned by nine other parties in con- 
junction with Menard, some of whom made sale of their in- 
terests, in whole or part. In February, 1837, Menard and his 
associates determined to make a joint stock of this property ; 
organize a company, and issue shares of stock to represent the 
property, and proceed with the building up of the city of Gal- 
veston. They chose Dr. Levi Jones, who had become a pro 
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prietor since the Congressional Act, as the agent for this Gal- 
veston City Company enterprise, and it was understood that in 
the latter part of March, 1837, Jones and Menard were to pro- 
ceed North, effect the organization, issue the stock, put it in 
market, and initiate the enterprise. Jones reached New 
Orleans late in March, 1837. He there met Menard, and from 
him learned that David White, in the city of Mobile, Alabama, 
had formed the plan of a Galveston City Company, and was 
issuing and selling shares in this company. Menard had seen 
him ; had denied his powers and endeavored to stop their exer- 
cise, but found White inexorable, and was advised by lawyers, 
that White’s powers “were coupled with an interest;” and 
that he had Menard in his power. 

Jones and Menard then went to Mobile and negotiated with 
White several days ineffectually. They published in the Mo- 
bile papers a denial and revocation of all powers on the part of 
White, who had then issued, as far as they could ascertain, one 
hundred and eighty-one or one hundred and eighty-three shares 
in this company—one hundred and fifty of them to Allen & 
Yates, who were among the co-proprietors—and thirty-one or 
thirty-three sold to individuals. 

The evidence of Jones indicates that Menard denied White’s 
power to issue these shares. 

Menard and Jones proceeded to Richmond, Virginia. There 
they were met with another Galveston City Company enter- 
prise. During the revolution, President D. G. Burnett, under 
the laws of tle Consultation, had issued to David Triplett a 
title to six hundred and forty acres of land on Galveston 
Island, in the heart of the present city, and conflicting with 
the subsequent grant to Menard. 

Jones testified, that doubt or controversy as to their title, 
would have rendered it wholly unmarketable, and the result 
was a compromise with Triplett, by which they agreed to give 
to the Virginia Company one-fifth of the stock to be issued. 
Conveyances were then made by Menard and Triplett of the 
joint title to this league and labor of land to trustees, W. R 
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Johnson, Thomas Green, and Levi Jones, for the formation of 
the Galveston City Company. The property to be represented 
by one thousand shares of stock, to be issued by these trustees 
—the stockholders to elect directors, who should hold the land, 
survey it up, divide it into lots, etc., and proceed witli their sale. 
The plaintiffs contended that this trust-deed contained a 
legal recognition of each and every share issued by David 
White as valid shares, already executed and in existence, and 
ent'tled to recognition as part of the stock of the new com- 
pany, and that those trustees and the subsequent company have 
ever since been in the recognition and under the obligation of 
this trust for the David White shares. The defendant, on the 
contrary, insisted, that whilst it was true, as a practical matter 
of business, that payment to White had to be provided for, 
and that’ what was supposed to be ample means for a settle- 
ment with White and claimants under him, were provided, 
that any recognition of the validity of the White stock would 
have been absurd, and was avoided in the most careful manner. . 
The entire cne thousand shares of stock, representing all the 
capital and rights of the company were issued by the trustees 
—known as the “trustee stock.” One of the books, of two 
hundred shares, was delivered to the Virginia parties. Another, 
Menard reserved to himself to settle with White and claimants 
under White, and reported in 1838 or 1839, that this was done, 
leaving about seventeen shares of that book, which were also 
issued in those years. The company continued to be managed 
by directors from 1838, and the stockholders were incorporated. 
From 1838 to the trial, the only stockholders ever known to 
the Galveston City Company, before or since incorporation, 
recognized by it, or represented by it in any manner or form, 
having vote, management or interest in the company, were the 
“trustee stock,” issued by Johnson, Green, and Jones, or two 
of them, and its re-issues, since authorized. No such thing as 
David White stock had been known, nor, according to the evi- 
dence, would have been recognized as having any status or in- 
terest whatever. David White shares in Galveston City stock 
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were unknown to the agent of the company who had acted as 
such for fifteen years, and unknown to Green, one of the trus- 
tees. The cumpany has never sold lots for cash, except to 
provide for its necessary expenses. It had only sold lots in ex- 
change for and cancellation of its own stock. Every purchaser 
of a lot in the city of Galveston since 1838, from the Galves- 
ton City Company, had been required to become the owner of 
the stock of the company; and only by its surrender and can- 
celment, to an equivalent value in stock, could purchases be 
made. 

A jury was waived, and cause submitted to the District 
Judge, who decreed in behalf of plaintiffs, requiring the Gal- 
veston City Company to issue to them a share of stock in said 
company. 

The following instruments were read in evidence as consti- 
tuting the basis of plaintiffs’ right : 


“ Exurair ‘ C.’ 

“Whereas, the government de facto of the Republic of 

“ Texas, by an Act of Congress passed on the 9th day of De- 
“cember, A.D. 1836, released and relinquished unto Michael 
“ B. Menard, a citizen thereof, and to his associates, to be 
“ thereafter included and appointed by him, all the rights and 
“property of the said government of, in, to and out of a cer- 
“tain league and labor of land lying and situated on, and in- 
“cluding the east end of Galveston Island, within the limits 
“and jurisdiction of said government, with a view to the set- 
“tlement of the said lands as a town, subject, however, to the 
*“ payment by the said Menard-to the said government, of the 
“sum of fifty thousand dollars, and subject, also, to a reservation 
“by the said government of fifteen acres of land on the eastern 
“extremity of said island, and of one square of lots in the said 
“ projected town, as by reference to the said Act of Congress 
“ will more fully appear. And whereas, the said Menard has 
“ paid the said sum of fiftv thousand dollars to the said govern- 
“ment, and is now fully and entirely seized and possessed of 
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“all the rights in the said land, saving the reservation afore- 
“said, which were before the passing of the aforesaid Act of 
* Congress in the said government, subject, however, to a 
“mortgage for the sum of fifty thousand dollars (so as afore- 
“said paid to the said government by the said Menard) to 
“David White, to whom the said sum of fifty thousand dol- 
“Jars was advanced to the said Menard. And whereas, the 
“said Menard has, by a power of attorney duly executed on 
the 13th day of December, 1836, fully authorized and ap- 
pointed the said David White, to be his true and lawful 
attorney and representative for him, and in his name and 
stead to sell and dispose of the aforesaid one league and labor 
of land in such manner and on such terms as the said White 
may deem advisable, and to issue to each person purchasing 
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any part or portion of the same, a certificate for the amount 
of interest so purchased, specially and particularly stating 
the interest so purchased, and particularly describing the said 
person so purchasing as one of his (the said Menard’s) asso- 
ciates, under the Act of Congress aforesaid, and that such 
person so purchasing shall be entitled to receive a title for 
“the portion of interest so puchased, direct from the Presi- 
“dent of the Republic of Texas; and, whereas, it has been 
determined by the said Menard, the better to effect the ob- 
jects of said Acts of Congress, to divide the interest and 
estate of him, the said Menard, in the said Jand, into -——— 
shares or portions, to be disposed of by sale to such person or 
‘persons who may be willing to purchase the same, and to 
‘associate themselves together under the stipulations and 
“covenants hereinafter set forth. 

“ Now, this agreement witnesseth that the said Menard, by 
“the said White, his attorney-in-fact, and the said purchasers 
“whose names are hereunto subscribed, and such person or 
“persons as may hereafter become purchasers, do covenant, 
“promise and agree to and with each other and the heirs, ex- 
“ecutors, administrators and assigns of each and every one of 
“them, that they will well and truly keep and perform the 
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“ several articles of association and covenant, touching the said 
“land, and the management and disposition thereof, which are 
“ hereafter set forth, that is to say : 

“ Firstly. That the said Menard will, within a reasonable 
“time after notice from a majority of the purchasers of the 
said shares or portions, make and execute to such persons 
as may be selected by a majority of the said purchasers, or 
by a board of directors to be chosen by such majority, a deed, 
in fee simple of his whole rights and estate in the said land 
in trust, for the use and benefit of the said purchasers, and 
their assigns, according to their several shares and portions, 
and under the covenants, and subject to the stipulations 
hereinafter expressed. 

“ Secondly. That the said Menard and the said White for 
the said Menard, shall upon payment to him of 
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dollars, 
lawful money of the United States, and a legal undertaking 
“by such purchaser to comply with the terms in the hereby 
and hereinafter described form of the certificate to be issued, 
‘make, execute and deliver to every purchaser, a certificate 
for each share or portion by him purchased, in the following 
“form, to wit, 

“(For which certificate see below.) * 

“ Thirdly. That the said Menard, and the said White, shall 
not sell more than shares or portions of the interest in 
the said land, as hereinbefore provided and determined. 

“ Fourthly. That if, at the expiration of——, the said 
‘Menard and the said White shall not have disposed of the 
whole number of shares or portions, into which, as hereinbe- 
fore provided, the said estate and interest is to be divided, 
that then the said Menard shall have and hold the number 
of shares or portions so remaining unsold, under and subject 
to the stipulations hereof, and shall thereafter dispose of 
‘them under and subject to the covenants and stipulations 
hereof. 

“« Fifthly. That on or before the the said Menard shali 
give notice to the persons who may at that time be share- 
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“holders by purchase as herein provided, of the number of 
“shares up to that time sold, and that within after the 
“receipt of such notice, a majority of the shareholders, by per- 
“son or proxy, shall appoint from among the holders of at 


‘ 








least five shares, - directors, who by such appointment 
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shall become, and are hereby declared to be, the attornies-in- 
“fact of the whole number of holders of shares, and by them 
authorized to make such contracts and order such improve- 
ments, surveys and layings out of the said lands, as, in their 
discretion, they may deem most advantageous for the interest 
‘of all concerned. The approval of a majority of the said 
directors shall sanction their acts. 
“ Sizthly. The majority of the shareholders shall be reckon- 
“ed by interest, each share counting one vote. 

* Seventhly. That the trustees, hereinbefore provided for, 
“shall, upon a request in writing, signed by a majority of the 
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“ directors, make good and suflicient titles in law to the several 
‘persons who shall from time to time become purchasers of 
“ portions or lots of the said land. 

“ Kighthly. That a majority of the directors shall fix and 
“direct the.time, place, manner and quantity of sales of the 
“Jand and in such form of lots and plots as they may deem 
“ most advantageous for tle general interest of those concerned. 

“ Ninthly. That the proceeds of the sales of shares or 
“portions of interest, as herein provided, shall first be ap- 
“plied (so far as necessary for that end) by the said Menard to 
“the payment of the fifty thousand dollars due upon mort- 
“ gage as aforesaid to said White. 

“ Tenthly. That the proceeds of sales of lands shall from 
“time to time be divided by the directors, and paid ratably 
“so much per share to the shareholders, at the time of such 
“ division. 

“ Bleventhly. That the office for the transaction of the busi- 
“ness of the association, shall be kept at such place as the 
“directors may appoint. 

“ Twelfthly. That all transfers shall be made in writing 
35 
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“under seal, specifying the number of shares transferred, and 
“that the transferee takes the interest coupled with the stipu- 
“lations and covenants herein contained. 

“ Thirteenthly. That at a convenient time, the directors for 
‘the time being shall apply to the Government of Texas for 
“an act to incorporate the said shareholders in such form and 
“with such provisions as a majority of the said directors shall 
*‘ approve. 

“ Fourteenthly. That on a majority of the shareholders 
“for the time being shall in each and every year, in person or 
“by proxy, elect directors, from among the shareholders 
“who at the time being shall be proprietors of at least five 
“shares, which directors so chosen shall serve and continue in 
“ office until the next annual election, or until a new board shall 
“be chosen. 

“ Fifteenthly. That the said Menard, and the said White, 
“shali forthwith cause a true copy of these articles and docu- 
“ ments therein referred to, to be placed on file in the oftice of 
“some lawfully commissioned notary public, in the city of 
** Mobile, and another true copy thereof to be deposited within 
“the city of New Orleans, and shall forthwith transmit this 
“ original to the Secretary of State of the Republic of Texas, 
“to be by him recorded in the appropriate office. 

“ Sixteenthly. The sum of dollars is hereby agreed 
“upon and fixed as stipulated damages (and not as a penalty), 
“co be recovered for a breach of any of the articles or cove- 
“nants hereof, of and against the party in default, in the 
“names and for the use of the shareholders not in default at 
“the time being. 











[* CertiFioate No. 153, Boox A.] 


“ This is to certify that I, Michael B. Menard, by my there- 
“unto legally constituted attorney-in-fact, David White, for 
“and in consideration of the sum of five hundred dollars, to 
“me in hand paid before the sealing and delivering hereof, do 


5 
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“hereby grant, bargain and sell to Andrew J. Yates, his heirs 
“and assigns, one-thousandth part of my estate and interest in 
“the league and labor of land situated on and including the 
“east end of Galveston Island, and granted to me by the Gov- 
ernment of Texas, by Act of Congress, passed on the 9th day 
of December, Anno Domini 1836. And I do hereby include 
and nominate and create the said Andrew J. Yates my asso- 
“ciate, under the provisions of the said Act, and lawfully 


- 


« 
- 


- 
a 


“ authorize him by all necessary means, by the use of my name 
“ or otherwise, to pursue and receive from the said government 
“ of Texas, according to the provisions of the said Act, a-per-. 
“fect title to the same; provided, that the said Andrew J. 
“ Yates or his assigns shall and do well and truly pay, or cause 
“to be paid to me or my lawful attorney, or my executors, 





“administrators, or assigns, the further sum of . And 
“in default of any of such payments that the said estate and 
“interest hereby granted shall revert in me as of my first and 
“former estate; and provided, also, that the said Andrew J. 
“ Yates shall have and hold the said interest and estate, under 
“and subject to the articles of covenant and association made 
“ and entered into by and between me and my other associates, 
“purchasers of my former and remaining interest in the said 
“Jand. 

“Tn witness whereof, witness my hand and seal this second 
“day of February, A. D. 1837. 

“ (Signed) Davin Wutrre. [1. 8.]” 


Bellenger, Jack & Mott, for appellant, filed an able and 
elaborate brief, which, like those of Messrs. Gray & Botts, Hall, 
and Goddard, who were also for appellant, is too lengthy for 
insertion. They insisted that the facts in evidence, which will 
be found in the statement of the case and in the opinion of the 
court, brought the plaintiffs fully within the bar of limitations 
and stale demand, as settled by the following decisions: 

(Hemming v. Zimmerschitte, 4 Texas, 159, 169; De Cordo- 
va «. Smith, 9 Texas, 129, 146, 148-150; De Witt v. Miller, 9 
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Texas, 266, 267; Watson v. Inman, 23 Texas, 536; Barrett v. 
‘Kelly, 31 Texas, 480; Tinnen v. Mebane, 10 Texas, 246, 252- 
256; Wingate v. Wingate, 11 Texas, 434, 435 ; Smith v. Hamp- 
ton, 13 Texas, 459; Glasscock v. Nelson, 26 Texas, 150; Hun- 
.ter v. Hubbard, 26 Texas, 537, 546-548; Mosely v. Withie, 26 
Texas, 728; Carroll v. Evans, 27 Texas, 262; Bailey v. Tram- 
mell, 27 Texas, 328; Carlisle v. Hart, 27 Texas, 350; Brown 
v. Guthrie, 27 Texas, 610, 611; Peeler v. Guilkey, 27 Texas, 
855, 358; Yeary v. Cummins, 28 Texas, 94, 95; Angell on 
‘Limitations, S., 472; Same, S., 174; Badger v. Badger, 2 Wal- 
lace, 8. C. U. S., 87.) 

That if fraud and want of knowledge or notice is in ques- 
tion, “the right of action shall be deemed to have accrued to 
“ plaintiff, when such fraud shall be, or by reasonable diligence 
“ might have been, discovered. * * <A party affected by fraud 
“ shall be presumed to have actual knowledge of it at the time, 
“ when, by reasonable care, it might have been detected by him.” 
(Smith v. Talbot, 18 Texas, 782, 783, re-affirmed, Smith v. Fly, 
24 Texas, 352, 353; Angell on Limitation, S., 187.) 

That limitation runs between partners, citing Landsdale v. 
Brasher, 3 Monroe, 332; Prewett v. Buckingham, 28 Miss., 93; 
‘Partnership in Stocks; Atwater v. Fowler, 3 Edw. Ch’y R., 
417. 

That limitation runs in favor of trustees to convey stocks 
who commit a breach of trust. (Maryland Ch’y R., 56.) 


Flournoy & Sherwood, for appellees. We assert, and chal- 
lenge contradiction upon principle or authority from any court 
of law or equity, that no doctrine of “laches,” or “lapse of — 
“time,” can be imputed by a copartnership, or a joint-stock 
company, or an incorporated body, as against one of its mem- 
bers, because of neglect in asserting the rights and privileges 
of membership (after having fully paid his proportion of the 
- capital stock) unless it hath been provided in the original arti- 
cles of association, or at some time been provided for by the 
association pursuant with (or at most not in opposition to) the 
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plan and purpose of the association, and due notice of such 
action given the members thereof; that they should do or omit 
something that would continue them in recognition as mem- 
bers and in interest, or oust them therefrom. 

And we further assert, as incontrovertible, that unless it be 
shown that the holder of the certificate sued on in this case has 
done something prohibited (if anything could be prohibited) or 
omitted to do something commanded (if anything could be 
commanded), which was the prescribed touchstone to determine 
whether he should thereafter be regarded as a member of the 
company, the court is bound to regard him (as the company 
have always done to December, 1867) as in full membership. 
To consider laches, there must be some period of time from: 
which to commence the count of years. When shall it be? 
The contract was completely executed when the certificate was 
paid for and delivered. We had nothing to do within any 
time whatever to perfect our interest. Nothing could have 
been demanded of us, except in the event of the dissolution of 
the company or its total repudiation of the scheme of its organi- 
zation. 

‘This was not the case. She went on waxing strong by con- 
stant but modest growth ; gave no notice that dividends would 
be declared, because none have ever yet been declared... Such 
of its members as saw fit, united in the election of its officers 
and its general management. Possibly, not one-half of the 
stock has ever indicated its existence by the participation of 
the owner in any of the public or private acts of the company. 
Never until December, 1867, when we presented our certificate 
of stock, had anything been done, with or without notice, or 
pretended to have been done, tending to indicate a repudiation 
of our membership. The company may have thought all the 
White certificates taken up and substituted, but never did 
they dream of denouncing one or more that had not been taken 
up, but, seemingly, was ever reddy to recognize them, until 
December, 1867. This, then, is the- period of time from which 


the count of years shall begin. The very records of the com- 
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pany are a complete replication to the plea of laches, even upon 
the precise hypothesis out of which the doctrine of laches has 
grown. It is said to have become the settled rule of courts of 
. equity to regard that as right which had been universally rec- 
ognized as right for more than thirty years, and that contracts 
cannot be enforced, nor rights or privileges asserted or dis- 
turbed, when the seal that covered their origin bore the impress 
of thirty years, because it is said the courts will presume in 
favor of the party who has thirty years to back the assertion of 
his right, upon the hypothesis that witnesses contemporary 
with the original transactions will ordinarily have died, and 
evidence become lost or destroyed within that period. 

This cannot be the rule in the case at “ bar.” The certificate 
of stock has always been, and still is, the only evidence of right 
toashare. This certificate has never been lost ; nor are we at 
tempting to establish our right to one after thirty years. We 
present the original document itself; and all the evidence (ex 
cept as to value) connected with it, or embraced in the record, 
is matter from among the archives and books of the company 
themselves. 

Soeven if this had been a case wherein laches could apply, 
the application could not be made, for the very reason upon 
which the pléa would be allowed does not exist. The consider- 
ation of the loss of evidence cannot be entertained by the 
Court.’ 

2. But the appellants were never our trustees. Their officers 
(whom we do not sue for breach of trust) were. The company 
were, and are, a whole, of which we were and are one integral 
part. We were not compelled to be an active member, unless 
we so desired, 

If dividends had ever been declared, and we had delayed— 
say thirty years—to demand our share of them, we would be 
chargeable with laches, and our associates could not be held re- 
sponsible for our particular dues, especially if they have been 
diverted or novel interest have grown up through our indiffer- 
ence and delay. This has never been held to apply beyond the 
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dividends. A share of stock is something that moth and rust 
doth not corrupt, nor mere time enable a company to break 
through and steal. Nothing but a dissolution of the company, 

and a destruction of the capital stock can ever oust the interest 

of the holder. A share—once paid for—can never be touched, 
except by the overt act of the owner 

We respectfully challenge the reference to a single case, 
either from a court of law or equity, wherein a stockholder in 
a corporate or joint-stock company has ever been held to lose 
his interest in the capital stock through “lapse of time,” or 
laches, in the assertion of such interest. And yet this is pre- 
cisely what this court is asked to do, for the first time in the 
jurisprudence of any civilized country. If we were ever a 
stockholder (which is admitted substantially), we are so still. 

If we were and are, what are our rights ? and what should we 
expect from the court in the premises—this highest tribunal of 
justice? The case in the court below was tried by the Judge, 
a jury having been waived ; and, therefore, if there be error, 
but not such as to justify reversal, this court, according to cus- 
tom, will reform and render, without remanding. 

This, we think, we have the right to ask upon this particular 
point. The evidence of the Secretary of the appellants—the 
only witness testifying upon this point—shows that at the time 
we demanded a recognition of our stock, so as to enable us to 
place it upon the market, shares were worth, when sold alto- 
gether, ten thousand dollars; when divided ond sold, fourteen 
thousand dollars. Had our share been recognized ond a cer- 
tificate in present marketable form substituted, as we demanded, 
and as had been done with all others, we could easily have di- 
vided it and sold it for fourteen thousand dollars. The company 
undertook the responsibility of refusal to issue us a share (or 
certificate for a share) in the form we had the right to demand, 
and thereby unjustly and illegally deprived us of the use of 
fourteen thousand dollars. This the company should be ad- 
judged to pay us, together with interest, from day of presenta- 
‘ion, demand and refusal—say from 1st January, 1868, to day 
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of judgment—the demand having been made some time in De- 
ceinber, 1867. 

Could we have shown a higher value in shares since that 
time, we would be entitled to a decree for the highest, because 
we could have exercised our option to hold or sell. We had 
the right to sell at the highest figure (say fourteen thousand 
dollars) proven, and could have used our money ever since. 

We therefore ask a final decree for fourteen thousand dol- 
lars, with interest from January 1st, 1868, at eight per cent. per 
annum, against appellants. We should not now be forced to 
accept the share, after having been forced to so much expense 
and delay, and after the stock has depreciated. The option 
should be with us as to which we would receive, under the de- 
cree, and not with the company as to which they would now 
tender. 

We respectfully refer to the following authorities as precisely 
in point: (Randon wv. Barton, 4 Texas, 289; Calvit ». 
McFadden, 13 Texas, 324.) 


Roserts, C.J. The appellees obtained a decree establishing 
their right to a share of stock in the Galveston City Company, 
as now existing and acting under its act of incorporation, from 
which an appeal has been taken to this court. The jury was 
waived and the case submitted to the court upon the pleading 
and evidence, and it is assigned for error that the decree was 
not justified by the evidence under the law applicable thereto. 
There were various exceptions taken to the pleading and to the 
evidence, which, being overruled, are also assigned as error. 

Without considering the questions arising upon these excep- 
tions, for the present, it is believed that a satisfactory conclusion 
may be arrived at by a proper construction of the written in- 
struments upon which the suit is founded, in connection with 
‘the evidence adduced in explanation of them. 

The first question that presents itself is, what is the legal 
import of the certificate sued on, and what right did it vest in 
the holder when issued by White as the agent of Menard? It 
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is an instrument in the nature of a deed of conveyance for an 
undivided interest (the one thousandth part) of a league and 
labor of land, on, and including the east end of Galveston 
Island, to be held subject to certain articles of covenant and 
association with other persons, who should hold similar deeds 
for shares in said land, which articles were attached to, and 
made a part of the deed, and prescribed the terms and contin- 
gencies upon which such association was afterwards to be 
formed, as well also as the objects of such association, when it 
should be formed and put into action, which were to lay off and 
erect a city upon said land, for their mutual and joint profit. It 
made him an associate with Menard and other holders of like 
instruments, as a part-owner of the land then, obligated by a 
concurrent agreement to become, upon certain contingencies 
and terms (some of which were expressed and some not), an 
associate with Menard, and such others, as a co-partner in a 
partnership in the shape of a joint-stock company, to be or- 
ganized for the possession, management, and disposition of said 
land, in the erection of a city. There is upon the face of this 
instrument, when regarded as vesting in the holder a part- 
ownership of the land, a condition subsequent, which put it in 
the power of Menard to vacate it, upon failure of compliance, 
and that was the payment of an additional sum in blank, if in- 
deed an additional sum over that of five hundred dollars was 
contemplated to be paid, according to the scheme of which this 
instrument was a part, under the direction of White, as the 
agent of Menard. This is not referred to as constituting of it- 
self a want of title to part-ownership, but to show that it left a 
door open for Menard to set up and claim a want of compliance, 
if, in fact, an additional payment was contemplated in any sub- 
sequent adjustment of such right that may have been made by 
him. 

The next question is, how was this interest of part-owner- 
ship to be changed into a partnership interest in the land? 

By Menard giving notice to the shareholders at some time 
thereafter not named (being -a blank in the articles), of the 
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number of shares then sold, after which the shareholders 
should appoint directors who should be the attorneys in fact of 
all the shareholders in the management of said business, and 
whose appointment might be renewed every year, in person or 
by proxy, of a majority of the shareholders. And a majority 
of said shareholders, or the board of directors appointed by 
them, might require Menard, upon notice given to him, to exe- 
cute a title to said land to trustees selected by them, to be held 
in trust for the shareholders or their assigns, and to be dis 
posed of in lots under the direction of the board of directors. 

But so far .as the evidence shows, Menard never gave any 
such notice, and the shareholders never appointed any directors, 
and Menard never executed a deed of trust to the land to trus- 
tees, named and appointed by the said shareholders, who held 
certificates of shares under Menard, through his agent, White. 
The association so as to make the part-owners or shareholders, 
under the scheme attempted to be carried out through White, 
wholly failed. It was abandoned*by Menard himself in pursuit 
of another, and White himself, after issuing one hundred and 
eighty-one or one hundred and eighty-three certificates of 
shares, upon what terms and consideration does not fully appear, 
ceased to operate upon said scheme, and never, so far as appears, 
even attempted to form an association by a meeting of the 
shareholders of his certificates, but instead of that, finally 
acquiesced in, and took stock in another association, which sup- 
planted his scheme ; which fact is mentioned here now only to 
show, by affirmative evidence, that he never carried out the 
scheme of association inaugurated by him, whether right or 
wrong, so as to make the persons associates as partners, by vir- 
tue of their acts under his certificates, in compliance with their 
terms. 

So far then as this point is concerned, up to the period thus 
far considered, it is perfectly immaterial whether White’s 
scheme of ultimate association was sanctioned in its origin by 
Menard or not. The failure of his scheme left those who held, 
by a full valuable consideration, shares in said land from him, 
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associates with Menard as part-owners, but not associates a8 part- 
ners, by virtue of the certificates or deeds issued by him, and 
so they may continue to be up to the present time, if he had 
full authority, as would appear to be the case from his mort- 
gage and power of sale, to do what he did, as to selling the 
land, unless such right has been submerged into some other, or 
they have lost it by limitation or laches, pleaded or to be pleaded 
as a bar to them. 

It is contended by plaintiffs below, that the holder of the 
share one hundred and fifty-three in book A, issued by White, 
upon which this suit is brought, was fully recognized as a valid 
right by the deed of trust, made at Richmond, by Menard and 
Triplett, in compromise.of their conflicting interests; and that 
by said recognition, the holder of said certificate became an 
equal partner in the association, afterwards formed at Galves 
ton, styled the Galveston City Company, in pursuance of the 
terins of said deed of trust to Jones, Johnson & Green. 

It will be seen that the first branch of this proposition might 
be true without its being at all necessary that the second branch 
of the proposition should follow from it. 

To appreciate properly each branch of the above proposition, 
and their true relation to each other, it is necessary to consider 
that this league and labor of land was granted by the Congress 
of Texas to “ Menard and such associates as he may hereafter 
“include,” for the purpose of building a town upon it; that 
Hardin, Yates, Allen, Baker, Jack, and others, to the number 
of nine, who were in some way concerned with him in the grant, 
not disclosed in this record, were silent owners of some sort of 
interest in it, and that they were not the persons designated in 
this act, as the associates that he might thereafter include in the 
grant. From the mortgage to White, and the obligation to 
Hardin, both only a few days after the grant, it reasonably ap- 
pears that these nine silent owners of an interest confided the 
title to the land, and the management of the enterprise to 
Menard, holding him responsible only for their shares of the 
net profits of it, and that some such scheme as that which was 
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afterwards put forward by White, as his agent, was contem- 
plated, without its exact terms being settled, which is evidenced 
also by the generalities, as well as the blanks in the certificates 
issued by White. 

The basis of the scheme was that Menard should continue to 
hold the legal title to the land until an organized association 
was formed by the shareholders, who were to be associates, by 
him thereafter included, and until they, or the directors ap- 
pointed by them, should notify and direct him to convey the 
legal title to trustees selected by them, thereafter to be under 
their control ; and also that White should assist Menard in the 
sales of the shares, and, after he was paid his fifty thousand dol- 
lars advanced by him, have “ten per cent on the amount re- 
“maining in consideration of his services.” _ It is equally 
probable that White had five books prepared, with two hundred 
certificates of shares similar to one hundred and fifty-three of 
book A; for by reference to the Menard papers in evidence 
White speaks of turning over five hundred shares and retaining 
enough to make himself safe. And again, on the 7th of March 
he speaks of “the balance of the unsold stock of the Galveston 
“ stock, together with the stock-book ©,” being turned over to 
Menard upon certain conditions. It appears that Allen and 
Yates, two of the silent owners of interests in this land, not 
content to leave the enterprise to the management of Menard, 
went to Mobile early in March, 1837, and drew out from White 
their proportional shares. Allen drew out one hundred shares, 
and paid White five thousand dollars. Yates drew out fifty 
shares, and paid by his note two thousand five hundred dollars. 
Whether this payment was their proportions of the fifty thousand 
dollars due from Menard to White, or only the ten per cent. 
commissions on them, treating them as sales of stock by White, 
it was throwing the stock upon the market in a way to produce 
competition in the sale of it by such of the original owners as 
might choose to break off from Menard, and which would inevi- 
tably, in a short time, run down the price of it, and most prob- 
ably put it out of Menard’s power to pay the debt to White, fer 
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which he had made himself personally responsible.. In addition 
to this, he had in trust the interest of those joint-owners who 
still confided in him. Hence, when he met Jones in New 
Orleans, the first week in April, 1837, just having come from 
Mobile, he was dissatisfied with White’s arrangements, and 
when he and Jones could not alter them, he determined to re- 
pudiate them, of which he then gave notice in the newspapers, 
and coming back to New Orleans on the 11th day of April, 
1837, entered into an agreement of compromise with Triplett, 
who, with his-associates, had a claim to six hundred and forty 
acres on the east end of the island, which was consummated on 
the 18th of the same month by a deed of trust from Menard 
and Triplett to Johnson, Green, and Jones, to the said six 
hundred and forty acres, and by Menard to Jones for the bal- 
ance of the league and labor. 

This scheme contemplated a codperative, though not in all 
respects a joint plan, for the sale of stock, shares, and scrip, 
through said trustees. It made no reference whatever to the 
White shares, or to White, further than to provide that Jones 
should pay him the balance of his debt out of the first sales of 
stock. Menard at once parted with the legal title to the land, 
which of course was entirely inconsistent with his thereafter 
performing what was expected of him, in forwarding the per- 
fection of the association in the White scheme. This scheme, 
originating in the compromise, also failed, and never matured 
into the formation of a joint-stock company. It is probable 
that Dr. Jones went to work under this plan in the erection of 
a city, for we find in thesubsequent arrangement founded on this, 
that a sale by him of ten squares or parts of squares was expressly 
ratified. But the compromise was remodeled in Richmond, Vir- 
ginia, by articles of agreement between Menard, Triplett, Neblett, 
Gray, Green, and Jones, on the 15th day of June, 1837, by which 
the legal title to the whole of the league and labor of land was 
vonveyed to Johnson, Green, and Jones, in fee simple, as trus- 
tees and commissioners, to, execute and carry into effect the 
purposes, terms, and intentions of the agreement then entered 
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into. It was provided therein, “that said league and labor of 
“and shall, by the said trustees or commissioners, be divided 
“into one thousand shares, of which the four hundred shares, 
“for which certificates have already been issued by the said 
“ Jones, shall be regarded as four hundred shares, and the law- 
“ful holders of said certificates shall be on the same footing, 
“ and entitled to the same rights with the holders of certificates 
“issued under the present articles, and upon surrendering their 
“ said certificates, new certificates in lieu thereof shall be issued 
“ by the said commissioners or trustees.” It provided that the 
remaining six hundred shares should be sold by the trustees in 
such manner as they should deem expedient, the proceeds ot 
which were to be divided in the proportion of one-third to 
Triplett, and those claiming under or through him, and two- 
thirds to Menard, and those claiming under or through him. 

It provided, that out of the first proceeds of the sales, after 
paying the expenses of the trust or commission, the debt to 
White, believed to be less than fifty thousand dollars, should 
be paid, and one-third of which amount should be paid to 
Triplett, or those claiming through him. 

It provided for the regulation of the price of the Jones 
certificates still not sold, and that it should not be less than 
others sold for, and also provided for each party having an in- 
ierest, to take certificates for it without paying money. 

It provided that the trustees, when they thought enough 
certificates of shares had been sold, should call a meeting of the 
shareholders, and in such meeting Menard should represent the 
unsold Jones certificates, and two-thirds, and Triplett one- 
third of the unsold certificates of the: remaining six hundred, 
and that the trustees should hold the land subject to the orders 
of the shareholders. 

This instrument has been thus extensively quoted to show 
that almost every provision requires the exhibition of outside 
facts to make its terms intelligible. For instance, if the trustees 
should divide the land into one thousand shares, how are the 
six hundred to be numbered, and how many books of certiti- 
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cates were then made? If Jones had already issued four hun 
dred certificates, how was it that some of them were unsold, 
and must not be sold at a less price than other certificates, and 
while unsold to be represented by Menard, upon a meeting of 
the shareholders? The evidence of Green explains, that the 
whole of the one thousand certificates of stock were drawn up 
and signed in five books, A, B, C, D, and E, four hundred of 
which in books A and B, were given to Menard at once, two 
hundred in book E, was kept by him “for parties in interest 
“under Triplett,’ and four hundred were delivered to Dr. 
Jones. 

The evidence of Jones shows that he had never previously 
issued any certificates, and that his name in that respect is a 
fiction in the deed. 

Green says that books A and B were for four hundred 
shares, to or by Dr. Levi Jones or Menard, before the compro- 
mise, and which were to be renewed for uniformity in the new 
plan. If we examine the certificate one hundred and fifty- 
three of the book A, spoken of by Green, we will see that it 
was issued by Jones, Johnson, and Green, trustees, “in con- 
sideration of the return of the certificate of corresponding 
book and number, as formerly issued by said Levi Jones (one 
of the first four hundred shares).” As Jones did not issue it, 
we naturally search for the certificate No. one hundred and 
fifty-three, in book A, that was issued by some one having 
some connection with this matter, and in doing so, by the aid 
of Dr. Jones’s evidence, we find it in White’s book, A, made 
previously. 

Dr. Jones says that book A was given to Menard to settle 
with those who held certificates of shares under White, and the 
form in which they were written is consistent with that object. 
The reasons why White’s name was not mentioned may well be 
supposed to be, that White had not consented to this scheme, 
which was being organized in direct hostility to his own, and 
he, and those holding his certificates, might go on to organize 
under his plan; that Yates and Allen, original owners of an 
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interest, had drawn their full share under the White plan, and 
much more than they would be entitled to under the new 
-scheme under the compromise with Triplett, which would re- 
quire Menard, in justice to himself and his other original co- 
proprietors, to have equitably settled with them, and those who 
might hold under them; that if litigation arose between the 
parties, then standing in direct antagonism, the use of Jones’s 
name would not commit the new combination to a recognition 
of the White scheme ; that if there could be a satisfactory ar- 
rangement made with White, and those who held under him, 
to come into the new scheme, an easy way was provided for an 
equitable deduction of their claims if necessary, and a substitu- 
tion of certificates out of the new book A, and thereby, as 
Green says, preserve a uniformity in the shape of the stock. 

All this is strongly indicated inferentially in the provi- 
sions of the trust-deed, which recognized unsold Jones stock in 
the hands of Menard, and to be represented in the meeting of 
stockholders by him, and in the prohibition of such Jones 
stock being afterwards sold under the regular price of stock, 
which was fixed in the outset at fifteen hundred dollars per 
share. 

Now if it be legitimate to explain this fiction in the trust- 
deed, and show that it was introduced with reference to the 
interest of White, and of those who held under him, which it 
is thought would certainly be proper under appropriate plead- 
ings for that purpose, it-is equally legitimate to explain, as Dr. 
Jones does, how, and through whom, their interests were to be 
managed, so as to introduce them into this new scheme as 
stockholders and partners, and. that results in showing that it 
was to be done by a settlement and equitable adjustment with 
Menard, requiring both consent and action on their part, as 
well as his. Those who held under White, being then only 
part-owners,. it certainly required their assent and action, in 
complying with the prescribed terms of surrendering their cer- 
tificates, that constituted a charge on the land, in order to in- 
troduce them into the new scheme of association as partners. 
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Under this scheme the stock was disposed of, and the associ- 
ation was organized by the stockholders, who held what is 
termed the Trustee Stock, and by those only, who took actual 
exclusive possession of the land, and proceeded to carry out the 
objects of the association. White, Allen, Yates, and others 
holding White stock, came into it, and received stock under it. 
The White scheme, as an association of stockholders, never was 
formed at all. 

These were the #ersons who were incorporated as “the 
“stockholders of the Galveston City Company, under the 
“same name.and style,” on the 5th day of February, 1841, at 
which time there were only ten certificates of the trustee stock, 
of book A, in the hands of Menard, which, on the 7th of May, 
following, were issued to Origin Sibley, and William Dennis, 
who had bought and paid for five-shares each in 1837, from 
White, at the rate of five hundred dollars per share. The cer- 
tificate number one hundred and fifty-three, of the trustee 
stock with others, was issued by Menard, by order of the 
Board of Directors, to Dr. Jones in payment of his serviecs. 

Thus was the door closed, certainly by the 7th of May, 1841, 
that had been provided, through which the holder of the 
White stock, number one hundred and fifty-three, now sued 
on, could enter said organized company as a stockholder, by 
the means that had been provided for that: purpose, under its 
terms of association, as the Galveston City Company. 

If then he was wrongfully debarred, he had a cause of ac- 
tion for damages, or he might have elected to prosecute his 
right to a part of the land, and claim partition. Had he 
made this claim while Menard had in his hands certificates de- 
voted to the purpose, under the provisions of the association, 
he might, upon establishing a bona fide right to this share, 
have forced his way into the company, as a stockholder, by a 
decree of a court. 

But such a suit now, or a suit in the alternative for damages, 
after the lapse of more than twice the length of our longest 
limitation, and after nearly every person is dead, who, if alive, 

36 
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could make plain what must now be dimly seen, must be held 
to be barred as a stale demand. The principles of law in- 
volved in this exposition of the case, pertain mainly to the 
well-known distinction between a tenant in common or part- 
owner of an interest in land, and a partner or stockholder in an 
incorporated real-estate joint-stock company, and the means by 
which the one or the other position, in relation to persons and 
property, may be assumed or created. 

In its application to the facts of thig case, we think the 
court erred in rendering a decree in favor of the plaintiffs 
below. 

The exceptions of defendant below to the admission of 
transfers of the White certificate, No. 153; the alleged defi- 
ciency of evidence of the right of Mrs. Scott to recover as the 
widow of one of the Scott brothers; and the alleged error of 

> 
plaintiffs’ general allegation of the ratification of their right by 
the defendant, are all questions, the law of which is well 
settled, and present no great difficulty, except in the applica- 


the court in not sustaining defendant’s special exceptions to 


tion of it to the particnlar facts of each case, which may vary 

in each trial of the same case, and therefore it is hardly neces- 
sary to say anything upon them. 

~ The judgment is reversed and the cause remanded. 

° Reversed and remanded. 





R. M. Savunpers v. Jutius WAGENER. 


REMOVAL OF CouNTY TREASURER. It is within the power of the County 
Court to remove the county treasurer under and by virtue of the power 
vested in it by the 10th Section of the Act of 1840. 


Apprat from Guadalupe. Tried below before the Hon. 


John P. White. 


In December, 1874, Saunders brought suit against Wagener 
for the office and the books and papers pertaining to the office 
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of treasurer of Guadalupe county, alleging, that on the 9th 
November, 1874, Wagener was the lawful incumbent of the 
office; that on that day he was removed from said office by & 
decree of the County Court of said county, upon trial to which 
he was legally cited ; that said decree was as follows (giving 
it, it being full and formal) ; that on the 10th November, 1874, 
A. B. Moore, the presiding justice of Guadalupe county, issued 
and published, in accordance with law, an order for an eleec- 
tion to fill the vacancy in said office; that said election was 
held on the 5th of December, A.D. 1874, at which the peti- 
tioner was legally elected; that he has given bond and taken 
the official oath, “and is now treasurer by virtue,” etc., and is 
entitled to the custody of the books, records, papers, etc., of 
the office, for which he has made demand, but which was with- 
held by Wagener, who still claimed the office. He prayed for 
judgment for the possession, ete. 

Wagener filed a general demurrer to the petition, which was 
sustained, and Saunders appealed. 


Goodrich & Henderson, for appellant. 
Ireland, for appellee. 


Roserts, C. J. The question in this case is, can the county 
treasurer be removed from his office by the County Court, 
under and by virtue of the law of 1846, which reads as follows, 
to wit: 

“The county treasurer may at any time be removed from 
“office for malpractice, incompetence, or refusal to act, by 
“the County Court, upon due notice given him, with a speci- 
“fication of the cause or causes upon which it is sought to 
“effect such removal, of the time and place of investiga- 
“tion, and after a fair and impartial hearing in his behalf.” 
(Paschal’s Digest, Article 1104.) This is the tenth Section of 
of an Act entitled “an Act regulating the office of county treas- 
“urer.” (Paschal’s Digest, Article 1104.) The first Section 
of said Act provided for the appointment of a county treasur- 
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er by the County Court, which was superseded by the Act of 
1850, entitled “an Act regulating the election of county treas- 
“urer by the people.” (Paschal’s Digest, Article 1107.) This 
office has not been provided for by the Constitutions of Texas, 
but was created first by an Act of the Congress, and has been 
continued by the Acts of the Legislature up to the present time, 
and is now an elective county office under the Act of the 28th 
of June, 1870. 

The questions, therefore, upon which this action of the 
County Court depends, are : 

First. Can the Legislature create a county office not men- 
tioned or provided for in the Constitution, prescribe the mode 
of appointment of the incumbent, and provide other modes of 
removal than that prescribed by the 24th Section of the 5th 
Article of the Constitution, which is as follows, to wit: 

* All county and district officers whose removals are not 
“otherwise provided for, may be removed on conviction by a 
“jury after indictment for malfeasance, nonfeasance or mis- 
“ feasance in office.” (Paschal’s Digest, p. 1118.) 

Second. Has this been done? 

As before shown, the office of county treasurer was one cre- 
ated by legislative authority, and though the original mode of 
appointing the incumbent has been changed, there has been no 
express repeal of Section 10 of the Act of 1840 providing for 
his removal by the County Court, nor has any other mode been 
expressly provided. That it was competent for the Legislature 
to prescribe other modes for the removal of such an officer, 
may be scen by reference to the 8th Article of the Constitu- 
tion (1869) headed “ Impeachment,” which, after providing for 
the impeachment of certain officers, provides further in the 6th 
Section thereof as follows : 

“The Legislature shall provide for the trial, punishment, and 
“removal from office, of all other officers of the State, by in- 
**dictment or otherwise.” (Paschal’s Digest, p. 1179.) 

The two clauses, taken together, lead to the conclusion that 
there is provided by the Constitution a permanent mode for 
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the removal of all county and district officers by indictment, 
which may be adopted “ when their removals are not otherwise 


provided for,” 


and power is given to the Legislature to provide 
for the removal of all other officers than those impeachable by 
a mode otherwise than by indictment, as well as by indictment. 

That it was not designed by the Constitution to make indict- 
ment the exclusive mode for the removal of such an officer, 
may be seen by reference to the 41st Section of the General 
Provisions, where another mode of removal is provided by the 
Constitution itself. 

* All civil officers of this State shall be removable by an ad- 
“dress of two-thirds of the members elect to each house of the 
“Legislature, except those whose removal is otherwise pro- 
“vided for by this Constitution.” (Paschal’s Digest, 1131). 

This law as to the mode of removing the county treasurer by 
the County Court, being in force at and before the adoption of 
our present Constitution, remains in force as the mode other- 
wise than by indictment which the Legislature is authorized to 
prescribe, unless there has been such a change in the structure 
and powers of that tribunal as to be inconsistent with the dis- 
charge of such a duty. The Constitution of 1869, and the 
laws passed in pursuance thereof in reference to the present 
County Court, evidently contemplate the preservation and per- 
petuation of the general powers of that tribunal as a police 
court for county purposes as they have been formerly exer- 
cised from its first institution, though constituted by different 
ofticers, and called by different names at different times. (Sec- 
tion 20, Article 5, Constitution 1869, Paschal’s Digest, 1118. 
Act of 1870, Sections 32, 33, Paschal’s Digest, Articles 6110-12.) 

The County Courts, as now organized, are as fully comipe- 
tent to perform this duty as at any previous period when this law 
as to the removal of the county treasurer was passed, and contin- 
ued in force up to the organization of the present County Court. 

We are of opinion that it is within the power of the County 
Court to remove the county treasurer under and by virtue of 
the power vested in them by the 10th Section of the Act of 
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1840, and that, therefore, the judgment in this case must be 
- reversed and the cause be remanded for further proceedings. 
Reversed and remanded, 





Martin H. Royston v. Wn. H. Grirrin. 


1. Vacancy—ArrorntTMENT. The Act of July 23,1870, organizing the Crim- 
inal District Court of Galveston and Harris counties (Paschal’s Digest, 
6143), providing that ‘‘ there shall be appointed by the Governor a clerk 
** of said court for each of said counties, who shall be removable by the 
“‘judge at any time, for misconduct, misfeasance or malfeasance in 
** office ; and in case of death, resignation, or otherwise, by which said 
** office shall become vacant, the Governor'shall appoint a clerk to fill 
** the vacancy,” etc., construed with the constitutional limitation that 
*“The duration of an office not fixed by the Constitution shall never 
*‘exceed four years,” is held to provide that said office should be filled 
by appointment by the governor at intervals of four years from the date 
of the appointment of the first incumbent; and an appointment to a 
vacancy would be limited to the unexpired term remaining. 

2. SAME. At the organization of the Criminal Court, Douglas was appointed, 
17th August, 1870, and after several intermediate appointments, Griffin 
was appointed, January 1, 1872. Held, that at Royston’s appointment 
to same office, 10th September, 1874, the office was vacant, the term for 
which Griffin had been appointed being expired. 


AppraL from Galveston. Tried below before the Hon. A. 


P. McCormick. 


November 23, 1874, Wm. H. Griffin brought suit in the 
District Court of Galveston county against Martin H. Royston 
to determine who was the lawful clerk of the Criminal District 
Court of Galveston county. 

The facts submitted to the court (there being no issue raised 
as to the pleadings) are as follows: 

The Act of 23d July, 1870, to organize the Criminal District 
Court for Galveston and Harris counties (Paschal’s Digest, 
6143), provides that “There shall be appointed by the Gov: 
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“ ernor a clerk of said court for each of said counties, who shall 
“be removable by the judge at any time, for misconduct, mis- 
“ feasance or malfeasance in office; and in case of death, resig- 
“ nation, or otherwise, by which said office shall become vacant, 
“ the Governor shall appoint a clerk to fill the vacancy,” ete. 

George Douglas was appointed Clerk of the Criminal Dis- 
trict Court for Galveston county on 17th August, 1870, quali- 
tied as such 26th of same month, and died the succeeding 
December. Douglas was the first clerk of said court under 
the law of 1870 constituting the office. February 20th, 1871, 
George Lawrence was appointed and commissioned as suc- 
cessor of Douglas, but declined the appointment by returning 
his commission, March 4, 1871. 

On January Ist, 1872, plaintiff was appointed and commis- 
sioned as such clerk, and qualified on 9th of same month, con- 
tinuing thenceforward in the possession of the office and in 
the exercise of its functions until 23d September, 1874, when 
defendant, Royston, took possession of the office and its 
records, under protest of said Griffin, and with the reservation 
of all plaintiff's rights thereto, and with notification to de- 
fendant that plaintiff would assert his rights in the courts of 
the country. 

On the 10th September, 1874, Royston was appointed and 
commissioned clerk of the said court by Governor Richard 
Coke, and qualified as such, by filing oath of office and official 
bond duly approved. On 23d September, 1874, Royston took 
possession of said office and its records, and since has been un- 
interruptedly in possession of the office and in the discharge of 
its functions, 

Judgment was rendered for Griffin for the office against 
Royston, from which he appealed. 

The errors assigned are? 

1. Upon the issues as made in said cause, the court erred in 
rendering judgment for the plaintiff. 

2. That the judgment of the court should have been for the 
defendant, Royston, and not for Griffin. 
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F. Charles ITume, for appellant, cited Paschal’s Digest, Arti- 
cles 6140, 6141, 6142, 6143; Cons., Article 11, Section 38; 
6 English (Ark.), 152, Dodd ex parte; 2 N. H.' Rep., 202, 
Johnson v. Wilson; 8 Cal., 487, People v. Brenham ; Dallam, 
504, Bradley v. MeCabb; Dallam, 597, Shelby v. Johnson ; 24 
Texas, 253, Keenan v. Perry ;.2 Story on Cons., Section 1537; 
13 Peters, 259, ex parte Tennan; 3 Serg. & Rawle, 146, 
Lehman v. Southerland ; 7 Cal., 97, Attorney-General v. Hill. 


W. I. Stewart, for appellee. 


Moorr, J. It seems to be a generally admitted proposition, 
when the duration of an office is not fixed by law, and no pro- 
vision is made for the removal of the incumbent, the power of 
appointment necessarily carries with it the incidental. power of 
removal. We are not prepared to admit, however, that this 
rule can be made applicable to this case, or that the authority 
conferred upon the governor, by the Act of 23d July, 1870, to 
organize the Criminal District Court for the counties of Gal- 
veston and Harris, of appointing a clerk of said court for each 
of said counties, vests in him, also, the power. of removal. 
The very formula of the proposition, under which the power 
of removal is claimed, shows that it is implied by reason of 
the absence of any constitutional or statutory provision in re- 
spect to its exercise, or by which it is provided for and regu- 
lated. If provision has been made for this, it is to such pro- 
vision reference must be had, to ascertain by whom and under 
what circumstances the incumbent may be removed, and not to 
mere inference from the grant of power to appoint. 

In respect to the office here in question, in the very section 
of the law authorizing the governor to appoint, it is also en- 
acted that the clerk so appointed may be removed by the judge 
uf said court, at any time, for misconduct, misfeasance, or mal- 
feasance. (Paschal’s Digest, Article 6143.) 

It is insisted, however, on behalf of the appellant, as the 
power of removal as herein provided, does not expressly nega 
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tive the implied authority of the governor to remove, and is 
not as broad and comprehensive as the power given him of ap- 
pointment, it should not be presumed that it was the intention 
of the Legislature to take from him the incidental power of re- 
moval, otherwise to be inferred from that of appointment. 
The power of removal, as herein provided, is certainly broad 
enough to apply to and embrace all matters and things growing 
out of, or connected with the inenmbent’s official conduct, o 
the discharge of any of his official duties. And this seems to 
accord with and fully meet the policy of the law in respect to 
the removal of all officers of the State of like grade. (Crim. 
Code, Article 75, 350; Article of November 10, 1866; Geri- 
eral Laws, Eleventh Legislature, p. 167. 

If a clerk of this court may be removed in any other manner 
than that provided in the law under which he is appointed, it 
must, we think, be by an address of two-thirds of the Legisla- 
ture, as in case of other civil officers (Const., Article 5, Section 
24, and Article 12, Section 41), or on trial by indictment or 
otherwise, as may be provided for by the Legislature, under the 
authority conferred by Article 8, Section 6, of the Constitution. 

We presume it will not be denied that it is the general policy 
of the State, plainly manifest in the organic law, to limit rather 
than enlarge executive power and patronage. It certainly’ 
neither accords with former precedents, nor with this general 
policy, that the tenure of ministerial officers not connected 
with the executive department, should be at the mere will and 
pleasure of the governor. 

Appellant further insists, although the governor may not 
possess the power of removal, still his appointment is valid, and 
entitles him to the office, because, by reason of the expiration 
of the time for which appellee was entitled to hold, said office 
was vacant at the time of his appointment. The determina- 
tion of this question depends upon the import to be given to 
the words “vacant” and “vacancy,” in the connection in 
which they oecur in the Act organizing the Criminal Court, for 
which both the parties to this suit claim to be entitled to the 
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oftice of clerk. If the term of this office was for a fixed and 
definite time, and was to be filled at regular and periodical in- 
tervals from some definitely stated time, it cannot be doubted 
> that an appointment to fill a vacancy occurring during such 
term would be for its unexpired portion. But as there is no 
prescribed term aftixed to this office by law, the length of its 
tenure being only limited by Article 12, Section 38, of the Con- 
stitution, which provides that the “duration of all offices not 
“tixed by the Constitution, shall never exceed four years,” in 
the opinion of some members of the court the rule usually ap- 
plicable in case of vacancies to be filled at regularly recurring 
periods, is inapplicable to it. I am, however, instructed to say 
on behalf of the majority of .my brethren, that, in their opin- 
idn, the: peculiar phraseology of the statute under which the 
parties to this suit claim the office in controversy, it was the 
intention of the Legislature, that said office should be filled by 
appointment by the governor at intervals of four years from 
the date of the appointment of the first incumbent. In their 
opinion it is necessary that the law should receive this con- 
struction, to give full effect to all its provisions. There is, it is 
insisted, first a general grant of power to the governor to ap- 
point a clerk, ete., and after providing for his removal by the 
court for the causes enumerated in the statute, it is then by 
delegation of a special power said, ‘“‘in case of death, resigna- 
“tion, or otherwise, by which said office shall become vacant, 
“the governor shall appoint a clerk to fill the vacancy.” 

It certainly cannot be said that the language of the Act is 
utterly free from ambiguity or uncertainty. Where this is the 
case, it is believed to be the soundest rule of interpretation in 
a republican system of government, to abbreviate rather than 
prolong by construction, official tenure. In case of doubt, the 
preference should, it is thought, be given in favor of the 
speediest return of the right to fill the office to the appointing 
power. It may also be added, if the office is to be filled, not 
for the vacancy of an unexpired term, but in all cases for the 
time to which the duration of the office is limited by the Con- 
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stitution, an unpopular executive might secure a favorite in 
office during almost the entire term of his successor, by resig- 
nation and reappointment of such officer on the eve of the’ex- 
piration of his term, and thus prevent his successor’s meeting 
the just expectation of popular demand for a more competent 
and satisfactory executive appointment. 

There being, in the opinion of a majority of the court, error 
pearing that appellee is not entitled to the writ prayed for in 
his petition, itis ordered that it be dismissed, and that appel- 
lant recover all his costs in this behalf expended in the District 
Court, as well as in this court. 


in the judgment of the court below, it is reversed, and it ap- 


W. ZZ. Stewart. Argument in support of motion for re- 


o 
hearing. 


The decision of the court is entirely based on the ‘construe- 


tion to be given to the following phraseology: “ And in case 
“of death, resignation, or otherwise, by which said office shall 


6 become vacant, the governor shall appoint a clerk to fille the 


“ 


} 


vacancy.” The court construes this language to be such that 
it creates by implication a definite and precise period of four 
years for the beginning and termination of the term of said 
office; that the tenure of the office was a carried-out fixed 
term of four years, having a definite time of beginning and 
ending, recurring periodically, and that consequently an ap- 
pointee to fill a vacancy in said office could only hold for the 
portion of the unexpired term of his predecessor. 

The law being silent as to the duration of the office, if we 
must imply a term of four years, it follows by irresistible 
logical sequence, that when we have thus supplied the term by 
implication, which the law has omitted, the very same legal 
construction must be placed upon the dmplied omission thus — 
supplied, as we would place upon the supplied language, had 
the same been embraced in the written law. Then what con- 
struction would the court, by reason of many former decisions, 


ve compelled to place upon the law, if the omission of the term 
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of four years had been supplied in the law itself. The law 
would then read thus: 

“There shall be appointed by the Governor a clerk of said 
“court for each of said counties, who shall hold his office for 
“ four years, who shall be removable by said judge, at any 
“time, for misconduct, misfeasance or malfeasance in office; 
“and in case of death, resignation, or otherwise, by which said 
* office shall become vacant, the Governor shall appoint a clerk 
“ty fill the vacancy.” If such were the written law, could it 
be for a moment seriously contended that an appointee to fill 
a vacancy would only be entitled to hold for the unexpired 
portion of the term of his predecessor? The cases decided 
both in the Republic and State forbid such a construction. 
(Shelby v. Johnson, Dallam, 597; Roman wv. Moody, Dallam, 
512; Bradley v. McCrabb, Dallam, 504; Banton v. Wilson, 
4 Texas, 400.) One of these cases, the case of Roman v. Moody 
(Dallam 512), was not made in reference to a constitutional 
term, but a legislative term. 

As the court puts the decision of the case upon the supposed 
ambiguity of the word vacancy, and so construes it as to create 
a term of office by ¢mplication, I regret that their attention 
was not called to pointed authorities conclusive of the question. 

In the case of The People v. Green, the court say that the 
Constitution provides that “Sheriffs shall be chosen by the 
_ “electors of the respective counties, once in every three years, 
“and as often as vacancies shall happen.” 

The court, in commenting on that clause of the Constitution 
of New York, says: “There is no express designation of the 
“term for which sheriffs shall hold their offices, but it is fixed 
“at three years by the strongest ¢mplication;” and they fur- 
ther say, that “it is therefore reasonable to infer, that if they 
“intended that persons elected to fill vacancies in the office of 
“sheriff, happening before the expiration of the term of the 
“ previous incumbent, should hold fora shorter period than the 
“general term, they would not have left that intention to be 
“evolved by ingenious distinctions and dubious inferences,” 
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and again, the court, in the same case, say: “ By the general 
“ provision, elections for sheriffs are not to be held oftener than 
“once in every three years, except in cases of vacancy. In 
“what part of the Constitution is it declared, é6r from which 
“of its provisions are we authorized to infer an exception, in 
‘the case of a-person elected to an office vacant by the death, 
‘resignation, or removal of his predecessor?’ Why shall he 
not hold as long as he would have done, if elected at the end 
“ of a full term?” 

Again the court says: 

“ Green was elected, as I understand the provision, to fill 
‘the vacant office, and not merely to serve out the vacant term 


“of lis predecessor. I am inclined to think a diversity of 


“ opinion on this subject has arisen, from different applications 
“of the term ‘vacancies,’ in the section of the Constitution we 
‘are now considering. It has sometimes been applied to the 
“ office as contradistinguished from the term of service, and at 
“others to the term of office. I understand it as applicable to 
“ the office alone. When Green came into the office, he took 
“ 


it with all the rights, powers and incidents belonging to it, 
“under any circumstances, one of which was a tenure of three 
“ years.” 

The attention of the court is called to the lucid opinion de- 
tivered in that case by the distinguished jurist Marcy, and the 
case was very ably argued by B. F. Butler for the relator, as 
also by G. C. Bronson, the Attorney-General, on thesame side ; 
and cited with approbation by Hemphill. (ThesPeople ve. 
Green, 2 Wendell, pp. 266 to 278.) 

It is respectfully sabmitted that that case is conclusive of 
the question involved in this cause. 


FE’. Charles Tume filed a brief resisting the motion. 
Goutp, J. The fact that the decision of this case was by a 


divided court, and the earnestness with which the able-.and ex- 
perienced counsel for appellee impeaches the correctness of 
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that decision, have induced me to prepare a separate opinion, 
intended to suggest some considerations in support of the deci- 
sion, in addition to those so well and forcibly expressed in the 
opinion delivered by Mr. Justice Moore. 

The concjusion that the clerk did not hold office at the pleas- 
ure of the governor, was arrived at by a unanimous court. 
As he does not hold merely at the governor’s will, the question 
at once recurs, what is his term of otlice? There is nothing to 
suggest that it was intended to-be for a year, or for any other 
fixed time, except four years. For want of any other measure 
of the term, we are forced to the coriclusion that it extended 
to the constitutional limit of four years. This conclusion is 
strengthened by the fact, that the Act creates also the offices 
of judge and district attorney of the court, for which a clerk 
is provided by the section we are considering. It may be 
added, that cases where the term of the office is arrived at by 
construction, are not infrequent. (Jeter v. The State, 1 McCool, 
151, 233. 

3ut the application for rehearing is not based on a denial 
of this implied term of four years. The proposition asserted 
is, that if the statute had expressly fixed the term of office at 
four years, that still an appointee to fill a vacancy would hold 
for four years, and not for the unexpired term. Assuredly the 
‘question is simply one of construction of the statute. That it 
was competent for the Legislature to direct vacancies occasioned 
by death, resignation, removal or other like cause, to be filled 
only for tae unexpired term, and thereby secure the periodical 
return of the office to the appointing power, is unquestionable. 
It the term of office were fixed by the Constitution, it might 
be material to inquire how far this affected the validity of the 
act. But there is no pretense of any constitutional question ; 
and I repeat, that the question is simply, what is the true 
meaning of the statute ? 

I have carefully examined the cases cited in the application 
for rehearing, and have been unable to see that they are in- 
consistent with the construction given by the court, or indeed 
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that any of the cases in this State are ‘sufficiently in point to 
throw much light on the question. 

Shelby ». Johnson was a contest over the office of District 
Judge, whose term of office was fixed by the Constitution as 
follows: “The judges of the Supreme and Superior Courts 
“shall hold their office for four years, be eligible to re-election, 
“ete.” A vacaney in that office having occurred by death, 
Shelby was by both houses of Congress duly elected to fill the 
unexpired term. It was held to be beyond legislative author- 
ity thus to limit the term of his office. It was also said that 
there was nothing in the clause of the Constitution just cited, 
to justify the construction that the tenure of the judicial office 
was for a carried-out fixed term, with a precise period for the 
beginning and termination, or that in case of death, the ap- 
pointee should hold only for the unexpired term. The clause 
of the Constitution which the court was construing is unlike 
the statute in question, in that it contains nothing whatever on 
the subject of the occurrence or filling of vacancies. 

Bradley v. MceCrabb (1 Dillon, 504) was a contest over the 
office of Clerk of the District Court, whose term of office was 
fixed by the Constitution at four years. The general election 
law contemplated elections for that office in all the counties, in 
February, 1837, but in some counties, in consequence of depop- 
ulation, no election was held at that time, and a supplemental 
law was passed in June, 1837, authorizing elections in such 
counties, at such time as they might deem proper. Under this 
supplemental law McCrabb was elected in January, 1838. The 
question was whether he was entitled to hold for four years, or 
must give place to Bradley, chosen at a general election in 
February, 1841. The court gave the office to McCrabb for the 
full term of four years. There was no question as to filling a 
vacancy, but simply whether McCrabb’s constitutional right to 
the office for four years was affected by the mistake of minis- 
terial officers. 

Roman v. Moody was a case differing from the last only, in 
that the contest was over the office of County Clerk, the term 
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of which office was not fixed by the Constitution, but was by 
the law-fixed at four years. The court say: “ But we do not 
“consider ourselves justified in concluding from the tenure of 
“the law that there is prescribed a fixed period, certain as to its 
“ commencement and termination, for the office in controversy. 
“Tt is simply provided that’.he shall hold his office for fou 
“ years, and not that it shall commence or. end on prescribed 
* days, and that should a vacancy occur, elections shall be hold- 
“fen only to complete the unexpired portion of this defined and 
“ circumscribed end. The termsof the provision, that he shall 
“hold his office for four years, are so plain that they cannot be 
“ elucidated by explanation ; and as they are not modified by 
“the subsequent statute, or by other provisions of the same 
“act” (as was the case with the statute we are considering), 
“we are justified in concluding that a clerk of the County 
* Court, whenever elected, and especially when elected under 
“the authority of the statute passed for the benefit of depopu- 
“lated counties, is entitled to hold his office by the tenure 
“ ouaranteed to him by the provisions of the general law, viz.: 
“ for the term of four years.” 

Banton v. Wilson (4 Texas, 407) was another contest over 
office of district clerk, the Constitution fixing the term of office 
‘at four years. Banton was appointed to fill a vacancy occa- 
sioned by death, and under the statute was entitled to hold until 
a regular election could be held. The question was simply, 
- What is a general election? In no one of these cases do we find 
a construction of an Article of the Constitution, or of a statute 
similar to that under consideration. 

The People v. Green (2 Wendell, 268) is authority for holding 
the word vacancy, in the connection in which it is used in the 
following provision of the Constitution of New York, to refer 
to the office, and not to an unexpired term. “ Sheriffs shall be 
“chosen by the eléctors of the respective counties once in every 
“three years, and as often as vacancies shall happen.” The 
court held that there was nothing in the Article of the Consti- 
tution just cited, to authorize an election to fill the unexpired 
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term of a deceased sheriff. The language is not similar to 
that we are seeking to construe. If the clause of the Consti- 
tution had read, “ sheriffs shall be chosen by the electors of the 
“respective counties once in every three years; and as often as 
“ by death, resignation, or otherwise, vacancies shall happen, elec- 
“tions shall be had to fill such vacancies,” then the case would 
be similar. But if it be admitted that the word vacancy or- 
dinarily refers to the office, it by no means follows that the ex- 
pression “to fill the vacancy,” may not be used in such a 
connection as to mean to fill the office for the unexpired 
term. 

For example, Section 19, Article 111, of the Constitution, 
reads: “ When vacancies happen in either house, the Governor, 
-“ or the person exercising the power of the governor, shall issue 
“writs of election to fill such vacancies,” etc. That the office 
here is to be filled for the unexpired term is undoubted, be- 
cause, by a former section, the term of office is fixed at two years | 
from the general election. Indeed, counsel for appellee admit 
that if the law provides that the Governor, on a fixed day, as 
August 26th, 1870, and every four years thereafter, should ap- 
point a clerk who should hold for four years, and in case of 
vacanvy, he should appoint to fill-the vacancy, that it would 
be very clear that the appointee to fill such vacancy could only 
hold for the unexpired term. And although no precise day 
is fixed for the appointment, it certainly was the design of the 
law that the Governor should appoint all of the officers nee- 
essary for the holding of the Criminal Court in time to secure 
a term of that court on the first Monday in August, in Harris 
county, and the first Monday in September, in Galveston 
county. (Section 4, Paschal’s Digest, Article 6138.) In re- 
gard to elective officers, the law must fix the day of election, 
and unless it is fixed, there would be no periodic election, and 
of course no periodic return of the office to the people. In 
vases of offices filled by appointment, the law might design and 
accomplish the periodic return of the office to the appointing 
power, without fixing the precise day of appointment ; in regard 
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to which some discretion might be left in the appointing 
power. 

It is true that the law does not say that “every four years 
‘ thereafter,” the Governor shall also appoint, but it is equally 
true that the general power of appointing the clerk conferred 
on the Governor by the first clause of the section, is sufficient 
to authorize him to appoint whenever the term of office of the 
incumbent expires, as well as whenever by death, resignation, 
or otherwise, the office becomes vacant; and that, having the 
power, it follows that it is a duty devolved upon him to make 
such appointments. By construing the clause which follows, 
viz.: “and in case of death, resignation, or otherwise, by which 
“ said office shall become vacant, the Governor shall appoint a 
“clerk to fill the vacancy,” as intended to fix the tenure of the 
appointee in cases of vacancies of that character, some meaning 
is given to a part of the section otherwise, so far as I can see, 
without meaning or object. 

Admitting that the Legislative intention is not free from 
doubt, I think the most reasonable interpretation is that they 
had in view the four-years term which they attixed to the office 
of judge and of district attorney and impliedly to the office of 
clerk ; that the clause in question contemplated vacancies aris- 
ing from death or removal, or other cause cutting short the 
term ; and its most reasonable construction is, that in such cases 
the Governor shall fill the vacant office for the unexpired term. 
I think the motion for rehearing should be overruled. 

Motion overruled. 





Jm Tirvs v. Tue Sratr.- 


UNLAWFULLY CARRYING DEADLY WEAPONS. A manis not permitted, under 
the law against carrying deadly weapons, to carry a pistol while hunt- 
ing away from his own premises. 
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Apprat from Freestone. Tried below before the Hon. J. 
B. Rector. 


Jim Titus was indicted for unlawfully carrying a pistol about 
his person. 

The testimony showed that Titus, with three or four others, 
who had guns, were out hunting about a mile from the residence 
of defendant; that he was seen to have in his hand a pistol. 
They had dogs, and said they were hunting, about the date 
charged in the indictment, in Freestone county. 

Defendant was convicted and appealed. 


J. L. Seeley, for appellant. 
S. R. Fisher, for State. 


GouLp, J. The court instructed the jury that “A man is 
“not permitted, under the law against carrying a pistol, to 
“carry a pistol hunting off of his own premises.” 

Defendant’s counsel urge that carrying a pistol for the purpose 
of hunting in the neighborhood is not within the spirit and 
meaning of the law. In regulating the carrying of pistols, the 
Legislature have not seen fit to make an exception in favor of 
persons hunting. The unnecessary carrying of the weapons 
around seems to be the evil aimed at by the Act, and were we at 
liberty to ingraft an exception in the law, not authorized by its 
language, we are are not prepared to say that the use of pistols 


in hunting is either necessary or proper. Bond v. The State 
(38 Texas, 599) is a case similar to the present. 
The judgment is affirmed. 


Affirmed. 
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F. L. Ranpue v. Tae Stare. 


—_ 


. Lorrery. Every scheme for the distribution of prizes by chance is a 

lottery. 

GIFT ENTERPRISE. That every ticket-holder receives something does not 
render a distribution of prizes of unequal value to the ticket-holders any 
less a lottery than if the ticket-holders drew blanks when not drawing 
prizes. 

3. CONSTITUTIONAL PROHIBITION OF LOTTERIES. Article XII., Section 36, 

of the State Constitution: ‘‘ No lottery shall be authorized by the State ; 


2 


‘*and the buying and selling of lottery tickets within the State is pro- 
‘*hibited,’’ renders nugatory the third section of Act of June 3, 1873 
(Paschal’s Digest, 7705), defining what shall be regarded as a gift enter- 
prise, and imposing a license-tax on the proprietors of such business. 


Apprat from Galveston. Tried below before Hon. Samuel 
Dodge, Judge of Criminal Court. 


The facts are given in the opinion. 


Flournoy, Sherwood & Scott, for appellant. But a single 
question is desired to be presented in this brief, to wit: 
That the court below erred in charging the jury that, if de- 
fendant (appellant) did establish a scheme by which prizes 
were drawn by chance, he is guilty of establishing a lottery, 
and liable to punishment therefor, although it be shown that 
each ticket sold in the scheme drew something. 

This is clearly the substance of the whole charge, and pre- 
sents, in short, the facts as appearing in the record, and the law 
as applied in the court below. 

- We believe it equally clear that the doctrine enunciated in 
the charge is erroneous. 

The Constitution inhibits lotteries, but provides no punish- 
ment for their establishment. 

_ Therefore, dealing with the indictment and the facts.as a 
criminal matter, we are not to be guided, in any respect, by 
reference to the Constitutional inhibition. 
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The Criminal Code, however (Paschal’s Digest, Section 
2039), provides for the punishment of any firm who establishes 
a lottery. - Therefore the only power to punish comes from: the 
legislative action. 

The Legislature does not, however, define “lottery,” ‘and 
thus held in this case upon a previous hearing that the absence 
of legislative definition of the offense was not material. 

We do not combat this. 

The Legislature has, however, defined “ gift enterprises ” 
(see Paschal’s Digest, 4, Section 7708), as follows: “ Every 
“person, firm, or corporation, who shall sell anything with 
“a promise, either expressed or implied, to give anything 
“in consideration of such sale and promise, shall be regarded 
>” It will be seen, 
therefore, beyond cavil, that while they have not defined “ lot- 
“tery,” although providing a punishment for any one who 


“as the proprietor of a ‘ gift enterprise. 


shall establish it, they do most clearly define “ gift enterprise.” 
It is also perfectly clear that the legislative definition of “ gift 
“enterprise,” which they permit, by license for a named 
amount, has been in the charge of the court below used as a 
definition of lottery, which is forbidden. 

It is impossible to take any other view of the charge, than 
that the law-making power did not know what it intended to 
punish, and what it intended to license. And although the 
Legislature uses words too plain to be misunderstood, the court 
decides that the Legislature is utterly mistaken in its bnsiness 
of law making, and having provided a punishment for estab- 
lishing a lottery, will not be permitted, under any circum- 
stances, to explain, limit, or repeal such provision. 

Be it remembered that the constitutional provision has 
nothing to do with this criminal prosecution. 

The Legislature provides punishment for an offense. 

The Legislature also plainly declares that certain acts which 
might be supposed to constitute the offense do not, but shall be 
lawful if any one procures a license to do them, 

The court below held that the legislative definition of a 
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“lottery,” or a “ gift enterprise,” providing a punishment for 


the one, and permitting the other, is unworthy of consideration 
because the Constitution inhibits lotteries. 

The court interposes its own views, and declares that the 
law-making power should not be permitted to say what it intends 
to punish, and when it declares a certain thing defined shall be 
lawful, that, in point of fact, by judicial construction, the Legis- 
lature intended to apply a given punishment to that very 
thing. : 

It may be well to recur to the fact, that, whatever views the 
court may have as to the correctness of the legislative defini- 
tion of “gift enterprise,” or the good policy of licensing 
them, it is still a matter of such public notoriety, as almost to 
be judicially proven, that the whole people of this State, of 
every class, and especially every religious or charitable associa- 
tion, regard and have accepted the legislative definition as cor- 
rect. 

If appellant committed a criminal offense, wpon the facts of 
the record, then are all or nearly all the ministers and mem- 
hers of religious or charitable associations equally guilty of crime. 

The Legislature does not draw a line of difference, and the 
court cannot do so. 

If the law, as it stands, is subject to abuse, or, in certain uses 
of it, works against public interest or morality, it is the busi- 
ness of the Legislature, and not of the court, to make a new 
law. 

We respectfully ask the court to reverse and remand this 
case, because the charge of thecourt below is certainly contrary 
to the law. 


Geo. Clark, for the State. I. That the Legislature cannot 
authorize lotteries in the State is.clear. (Constitution, Article 
171, Section 27; Article 12, Section 36.) 

Il. That a “gift enterprise,’ even as defined in the statute 
(Laws of ’73, p. 200), is a lottery is equally clear from the au- 
thorities. 
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(Bell v. The State, 5 Sneed. (Tenn.), 507; The State w. Clark, 
83 N. H., 329; People v. The Art Union, 3 sara 240; Bur- 
nett v. The Art Union, 6 Sanford, 614; Woodell v. .. Shotw ell 

8 Zabriskie, 465 ; People v. Art U nion, 13 Barb., 577.) 

III. The evidence shows a distribution of money or prop- 
erty by chance, and the charge of the court is correct. “The 
Act of 1873 must therefore, in this respect, be held unconstitu- 
tional, and, in affirming the judgment, the court is respectfully 
asked to lay down the law upon this class of cases, fully and 
explicitly, as the question presented by the record is a novel 
one, and has become of public importance, owing to the preva- 
lence of this species of gaming. 


Devine, J. The defendant was indicted for having, in the 
county of Galveston, on the 19th of March, 1874, established 
“a lottery, under the name and denomination of ‘ The Galves- 
“ton Gift Enterprise Association,’ for the purpose of dispos- 
‘ing of corporeal personal property, and money, by lottery.” 
The trial resulted in a verdict of guilty, and the assessment by 
the jury of a fine of one hundred dollars. The sufficiency of 
the law under which the defendant was indicted, was upheld 
in the case of The State v. Randle, decided at the last Austin 
term, and the questions now to be considered are those em- 
braced in the assignments of error, that “the charge of the 
“court was contrary to the law;” that “the verdict of the 
“jury is contrary to the law and the evidence ;” and that “the 
“court erred in overruling the motion for a new trial.” 

It is urged on behalf of the appellant that the charge of the 
court “contravenes the legislative definition of a gift enter- 
“prise which is lawful, as against the definition of lottery 
‘which is unlawful.” 

The charge of the court directed the jury, that “if they be- 
“lieved defendant did, as charged in the indictment, dispose of 
“money or property by lottery, in prizes distributed by chance, 
“according to a specified scheme or plan, then the jury would 
“ be authorized to find a verdict of guilty, and assess the pun- 
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“ishment by fine not less than one hundred, nor more than 
“one thousand dollars.” The court further informed the jury, 
“that each and every drawing, where money or property is 
“offered as prizes to be distributed by chance, according to a 
“specified scheme or plan, and a ticket or tickets sold, which 
“entitle the holder to money or property, and which is de- 
“pendent upon chance, is an offense ;” and that “it made no 
“ difference whether every ticket entitled the holder to a sum 
“certain or not, if there is an additional sum dependent upon 
“the distribution by chance over the certain sum,” and that 
“it makes no difference by what name it is called, but it is the 
“distribution or offer to distribute the prizes in money by 
‘“‘ chance, to induce persons to buy tickets therein, and the 
“sale of tickets, and drawing of the numbers, which constitute 
“a lottery, and an offense against the law.” The portions 
quoted contain all the material parts of the charge to the jury; 
in another portion due regard was had to the interests or rights 
of the accused, relative to a mitigation of the penalty, in the 
event of a verdict of guilty, by reason of defendant having 
paid the State, county, and city tax, on “a gift enterprise asso- 
“ ciation.” 

We are satisfied that the charge gave the jury the law of the 
case, and see nothing in it that defendant can legally object to. 
The indictment in this case was found under the law of August 
28, 1856, Article 404, of the Criminal Code, Paschal’s Digest, 
Article 2039, which prohibits the establishing of a lottery, or 
the disposing of any real or personal estate by lottery; and de- 
fendant, as one of the owners of a gift enterprise association, 
relies for his defense on his having paid an occupation tax, 
under the provisions of Section 3, of the Act regulating taxa- 
tion, approved June 3, 1873. The portion of the act referred 
to, reads as follows: “ For every gift enterprise, five hundred 
“dollars. Every person, firm, or corporation, who shall sell 
“anything with a promise, either expressed or implied, to give 
“anything in consideration of such sale and purchase, shall be 
“regarded as the proprietor of a gift enterprise ;” what hidden 
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meaning may lurk in this extract from thé law, it is not neces 
sary to inquire; if it were, it would be difficult to determine 
what is, or is not, embraced within the attempted definition of 
a gift enterprise; it is only necessary to declare that if a gift 
enterprise association, or any other scheme, carried out, or set 
on foot, by any person, firm, or corporation, no matter what its 
name or plan for operating may be, if it is a scheme or plan 
for “the distribution of prizes by chance,” it comes under the 
prohibition contained in Article 404 of the Criminal Code, 
and cannot have by general or special laws, or by charter or 
general act of incorporation, any other standing than any other 
illegal act or enterprise set on foot or carried out in defiance of 
positive law and a constitutional prohibition could have. 

Article 12, Section 36, of the general provisions of the Con- 
stitution, contains the same prohibition as that found in Arti- 
cle 7, Section 17, of the general provisions of the Constitution 
of 1845. The article reads: “ No lottery shall be authorized 
“by this State, and the buying and selling of lottery tickets 
“ within this State is prohibited.” The constitutional provision 
needs no aid to show what is meant, so far as the granting 
thority by any power in the State to establish a lottery is con- 
-erned; and it only remains to inquire, what is understood to 
be meant by the words, “establish a lottery.” 

Bouvier’s definition is, * A scheme for the distribution of 
prizes by chance,” and this has been generally received by 
courts as the clearest and most comprehensive of the several 
definitions of lottery. 

We are led by this to the inquiry, is “ The Galveston Gift 
“ Enterprise Association,” ‘a scheme for the distribution of 
“ prizes by chance?” If it is such a scheme, it is a lottery, and 
those carrying it on are liable to indictment, and, on conviction, 
to punishment. In Wooden v. Shotwell, 3 New Jersey, 470. 
a tract of land was divided into fifty-eight lots of unequai 
value, platted on a map, and numbered, the purchasers paying 
the same price for each lot; the number of each lot on a sepa- 
rate piece of paper was placed in a box and the names of each 
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purchaser on separate pieces of paper were placed in a separate 
box, and the names and numbers of the lots were to be drawn 
out by “indifferent persons,” the name drawn representing 
the number then drawn; the lots were of unequal value. The 
court held that it was a lottery, and the deed executed by the 
owner of the land, and projector of the scheme, null and void. 
This case is again reported in 4 New Jersey Rep., 794, where 
the opinion of the court declared “ it was a contrivance for 
“the distribution of prizes by chance; a reliance upon the 
“ result of hazard ; a decision of the values of the adventurer’s 
“investments by the favor of fortune,’ In The Governors of 
the Almshouse of New York v. The American Art Union, N. 
J. Rep., 3 Selden, 228, the court held, although this associa- 
tion was of a meritorious character, incorporated by the Legis- 
lature “for the encouragement of the fine arts,” that the pay- 
ment of five dollars by a member for the chance of drawing a 
painting, the property of the association, by means of names 
and numbers drawn from a box, as in, the cases above cited, 
was in effect a lottery, and subjected the association to a fine 
of three hundred dollars, being three times the value of the 
article drawn for. In the case of People of the State of New 
York v. The American Art Union, 3 Selden, 241, the same 
views were again held. 

In the State v. Clarke e¢ al. (33 Save Hampshire Rep., een) 
the defendants held what they styled a “a gift-book sale ;” the 
witness purchased a book for one dollar from one of the firm. 
The book had a number written on its back. This number 
was given to another of the defendauts. He opened a book, 
looked through a hole cut in a piece of zine, and informed wit- 
ness that he was entitled to a gold ring worth three dollars, 
which was given to him. The court held that “The name 
* given to the process, and the form of the machinery used to 
accomplish the object, are not material,” provided the substance 
_ of the transaction is “a distribution or disposition of property 
“by lot.” And declared that in that case “the scheme in-- 
“volved the same sort of gambling upon chances as in any 
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“ other kind of lottery.” In Bell v. The State (Tenn. Rep., 5 
Sneed, 507), the appellant, Bell, was convicted for keeping *: 


> 


“ vift enterprise,” under the statute prohibiting gaming. The 
court said it was “ a rare and novel device for winning and los- 





“ing, and is ingeniously contrived to evade the law against 
“ gaming and lotteries.” In The People v. The American Art 
Union (13 Barbour, N. Y. Rep., 578), in that case any person 
becoming a member, and paying five dollars, was entitled to an 
engraving, certain numbers of the Bulletin of its proceedings, 
and to a chance of one of a number of paintings, which were 
to be distributed every year by lot among the members, each 
member having one share for every five dollars paid by him. 
The court held this was a lottery, and illegal, violating the law 
and the Constitution, which, like ours, prohibited lotteries. In 
that case, as in this, it was contended for the defendant that 
benevolent, moral, and religious men had sanctioned such or 
similar proceedings. In answer to that argument, the court 
said, “ The good object which men have in view often diverts 
“their attention from an examination of the means which are 
“used for that object. Most of this class of men, probably, had 


© 
© 


no other thought than to pay their subscription, that some de- 
“serving painter might receive the benefit of it. Most of them 


‘ 


. 


very probably never examined into the matter, and the long 
‘ 


. 


prevailing custom of dealing in lotteries must have left its influ- 
“ence on the community, and, in some measure, blinded them 
“to its evils and the wide-spread sphere it included.” In the 
present case there is not even the feeble pretense that. this en- 
terprise is intended to benefit or aid a meritorious class of per- 
sons; its articles of association declare its object to be “ For 
“mutual profit-of the stockholders of said association.” Jn 
Whitney v. The State (10 Indiana Reports, 404), the court de- 
clared, “ Tickets in numerous of the schemes gotten up tg aid 
“schools and churches, and gift exhibitions, being disguised 
“lotteries, are illegal articles. The schemes themselves are 
“but attempts to obtain funds by means detrimental to publie 
“morals and the people’s virtue.” In the case of Seidenbender 
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et al, v. Charles’ administrator (4 Sergeant & Rawle’s Reports, 
150), the court held, that a distribution of a large number of 
lots, being the subdivisions of a large tract, the lots being of 
unequal value, one having a valuable house, another other im- 
provements, where each holder of a ticket was entitled to a lot 
corresponding with the number on the ticket which contained 
his name. The entire bench concurring in the declaration that 
this was a lottery scheme, each of the judges delivering an 
exhaustive opinion on the subject, Tilghman, Chief Justice, de- 
claring, “that the general prohibition against lotteries in the 
“ Act, covered and embraced the various subterfuges which 
“offenders might resort to for shelter from punishment,” and 
that “this was the wisest course that could be taken; for it 
“being impossible to foresee all the different schemes that in- 
“cenuity might devise, it would have been dangerous to enter 
> Dunean, Justice, ob- 
serving that “the mischief of lotteries, as stated in the pre- 
“amble (of the Act) has produced in a great degree the distress 
* which now affects this country ; they have produced the im- 
“poverishment of many poor families, and have reduced to 
“want the families of many of the wealthy; and the corrup- 
“tion, not only of the youth, but of the aged, for the rich and 
“the poor, the young and the advanced in life, have plunged 
“into the vortex, with a delusion only exceeded by the South 
“Sea and the Mississippi schemes,” 
“subterfuge to say that this is not a lottery, because there are no 
“blanks ; for every holder of a certificate obtained a lot. The 
“law would be a dead letter if this device were to pre- 
“ vail.” 


“into an enumeration of particulars.’ 


and that “it is a miserable 


Mr. Bishop, in his Treatise on Statutory Crimes, shows, from 
his reference to numerous decisions of the various courts, that 
in nearly all the States of the Union, lotteries are prohibited, 
‘and those establishing them, or connected with their operations, 
are punished accordingly ; and that the subterfuges by change 
of name, or-plan of operations, have not availed the persons so 
concerned, as a defense to a prosecution; that the courts have 
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seen through these evasions, and the law has been vindicated 
and fully enforced against the offenders. 

Tested by the principles embraced in the opinions referred 
to, and the authorities cited, we have no hesitation in declaring 
that “the operation of the Galveston Gift Enterprise Asso- 
“ciation” shows clearly that it is, in its operation and essence, 
“a scheme for the distribution of prizes by chance, or in other 
“ words, is a lottery within the very letter and spirit of the 
“Jaw, and is a plain infringement on the constitutional inhibi- 
“tion of lotteries. That the Act to regulate taxation, June 
“3, 1873, which levies an occupation tax upon gift enter- 
“prises,” has no force or power to legalize this or any of its 
kindred offenses, whether the pretext be to dispose of books, 
money, jewelry, land, or “lots,” or any species of property, be 
it real or personal; that the giving of something certain, whether 
it be a postal card, worth one cent, or a watch worth one hun- 
dred dollars, cannot relieve it of the illegal character; neither 
will the object or pretence that it is in aid of a church, a 
school, an orphans’ home, or any other religious, educational, 
or charitable object, improve its legal status. That it makes 
not the slightest difference whether it be styled a “ Gift Enter- 
“prise,” “ Book Sale,” “ Land Distribution,” or “ Art Asstcia- 
“tion,” each and all are lotteries when the element of chance is 
connected with, or enters into the distribution of its prizes. 
The idea embraced in the remarks of Justice Lipscomb, in the 
case of Smith vw. The State (17 Texas Reports,.191), which was 
on a conviction for playing a game called “ Pin Pool,” ona 
licensed billiard table, has an application to cases like the pres- . 
ent: “ Courts will inquire not into the name, but the game, to 
“determine whether it is a prohibited game.” 

The remaining question is, was the verdict of the jury con- 
trary to the evidence? The defendant and two others formed 
an association in the city of Galveston, on the 27th day of 
February, 1874, under the name of “ The Galveston Gift Enter- 
“prise Association,” under the general incorporation law, of 
December 2, 1871, and filed their articles of association, in the 











RaNnDieE vy. THE Srate. 





Opinion of the Cvuurt. 








office of the Secretary of the State. By the terms of their asso- 
ciation it was to continue twenty years, unless sooner dissolved 
by mutual consent, its object was declared to be “ for the purpose 
“of conducting a gift enterprise, in conformity with the laws 
“ of Texas, for mutual profit of the stockholders of said associa- 
“tion.” ~The business of the association was to be conducted 
in the cities of Galveston, Jefferson, San Antonio, Dallas, Bren- 
ham, Tyler, Austin, Houston, Waco, Bryan, Marshall, and 
Denison. Five directors, selected for one year, were to conduct 
the business; its capital stock was declared to be fifty thousand 
dollars; the number of shares, five hundred. It was proven 
by a witness who purchased a ticket from the defendant on the 
19th of March, 1874, that the drawing took place on that day, 
by the placing eighty numbers in a wheel, and that at each 
revolution of the wheel, “a blindfolded boy ” drew out a num- 
ber, until twelve out of the eighty tickets were drawn. That 
if a party who had purchased “a two-number ticket,” found 
that the same numbers were among the twelve tickets drawn, 
he was entitled to a sum of money, varying in amount, accord- 
ing to the price paid for the ticket; thata three-number ticket 
entitled the holder to a corresponding prize, if among the twelve 
drawn there was found a ticket with the same three numbers 
drawn. That prizes varied from one dollar and twenty-five 
cents, to five thousand dollars; that witness drew nothing, but 
was entitled to “a postal card,” which he failed to claim. 

Another witness testified in substance to the same facts. 

Another witness stated that the prizes ranged from five to 
fifty dollars, and that each ticket entitled the holder to “a 
** nostal card,” or “ car ticket,” anyhow. 

A witness for defendant stated that he had bought tickets to 
the amount of fifty dollars, and had drawn prizes; said it was 
not what. he- called a lottery, “ because you are bound to get 
“a postal card with each ticket, and in a lottery they are all 
“ blanks or prizes.” 

Another witness stated: “I know something about lottery. 
“ This is not a lottery, because each ticket-holder is entitled to 








1875. ] CAMPBELL VY. THE STATE. 591 





Syllabus. 





“a postal card. In a lottery, if you don’t draw a prize you get 
“ nothing.” 

Another witness, a notary public, attended to see that the 
drawing was fairly done; he stated the drawings were fairly 
made, and that “ there were two drawings every day.” 

Licenses from the State, city and county were mane and 
it was admitted that defendant was one of the corporators 

The opinion of the two lottery experts, that this was not a 
lottery, can scarcely be expected to have any weight against the 
opinions of the most enlightened judges in the country, who 
have repeatedly held, that the fact of each ticket-holder being 
certain to receive something did not relieve it from the char- 
acter of a lottery. The payment of the occupation tax, or 
license, gave no authority to violate the law, and affords no pro- 
tection to those who do. The evidence fully sustains the ver- 
dict. The court did not err in refusing a new trial, and the 
judgment is affirmed. 


Affirmed. 





STEWART CampsE._t vy. Tue State. 


1. WITNESS RECALLED AT INSTANCE OF THE JURY. When a witness is per- 
mitted to be recalled at request of the jury who disagree as to his testi- 
mony, such witness should be required to repeat his testimony upon the 
point in dispute, and in his words when testifying; it is error to allow 
a re-examination on that point. 

2. PRACTICE IN RECALLING SUCH WITNESS. The provisions of the Code re- 
quire : 

1. The jury should indicate to the court the statement of the witness 
about which they disagree. 

. The witness should be brought upon the stand, and directed to 
detail his testimony in respect to this particular point and no 
other. 

8. The court shall instruct the witness to make his statement in 
the very words used in his original examination as nearly as 
he can. 
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8. THEFT OF CATTLE FROM THEIR ACCUSTOMED RANGE. Wherever theft 
of cattle is charged and the evidence is that the cattle were taken frum 
their accustomed range, the Article 2410 d, of the Code, inflicting a less 
punishment for theft, should be given in charge by the court, and, in 
most cases, the succeeding Article, 2610 c, should be given—said clause 
imposing a punishment for removing cattle from their range where 
there is no fraudulent intent. 


Apprat from Colorado. Tried below before the Hon. L. 
Lindsay.. 


Stewart Campbell was indicted, November, 1872, for theft 
of a work ox, of the value of twenty-five dollars. 

On his trial, after the State and the defendant had closed 
(the witnesses having been placed under the ru/e), and exam- 
ined, and the jury had received the charge of the court, and 
had retired, and had been out for twelve hours, the jury came 
back to the court-room, and requested permission to re-examine 
Henry S. Clark, a witness for the State, and the alleged owner 
of the ox alleged to have been stolen. 

This permission was given by the court, and the foreman of 
the jury, W. H. Carlton, under the direction of the court and 
without interference on the part of the counsel for the State 
or for the defendant, propounded to the witness, Clark, certain 
questions, to wit: 

‘Who told you that Stewart Campbell had your ox?” 

To which question the witness, Dr. H. 8. Clark, replied that 
“ William or Bill English had told him that Stewart Campbell, 
“the defendant, had his ox.” 

“ Did the defendant, Stewart Campbell, tell you that he had 
* your ox in his possession ¢”’ 

To which the witness replied that he did tell him so, and 
promised to return him the ox the next day, but that he stated 
at the same time that he (defendant) thought that Boatwright 
slaimed the ox, or that it had been in Boatwright’s possession. 

“ Was the brand plain upon the animal at the time?” 

To which the. witness replied that it was. 

The foreman of the jury did not ask the witness merely to 


ee 
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recapitulate the testimony which he had given upon the stand, 
bat asked him the said questions, to which the answers as given 
were made; after which the jury, under the direction of the. 
ecurt, retired from the room. Whereupon the counsel for de- 
feidant desired the court to note his exception to the proceed- 
ing which had been had in the matter of the re-examination of 
the witness Clark, without opportunity to defendant to. cross- 
examine. 

The court added to the bill of exceptions the explanation 
that when the jury applied to the court, through their fore- 
man, to recall the witness, Dr. H. S. Clark, he admonished the 
jury that the witness could only be interrogated in reference 
to testimony which he had previously given, and about which 
they or some of them were not fully satisfied; and when the 
interrogatories were propounded to the witness and he answered. 
them, the court, as well as the witnesses, considered his answers 
as an effort to reiterate what he had previously attempted to 
convey to the minds of the jurors. 

The court had charged the jury upon theft, not giving the 
Article 2610 6 in charge, concerning theft by fraudulently 
taking cattle from their accustomed range. | 

Defendant was convicted of theft, and punishment fixed at 
two years confinement in the penitentiary. 


Oscar M. Watkins, for appellant. 
NV. G. Kittrell, for State. 


Moorr, J. The court erred in permitting Clark, the wit- 
ness for the State, to be recalled and examined in the manner 
shown by the bill of exceptions, after the case had been sub- 
mitted to the jury. The circumstances under which a witness 
who has testified may be recalled, and the extent and character 
of his re-examination are clearly and plainly laid down in Article 
615, Code of Criminal Procedure, which reads as follows, to 
wit : 

“Tf the jury disagree as to the statement of any particuiar 

38 
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“ witness, they may, upon applying to the court, have such wit- 
ness brought upon the stand, and he shall be directed by the 
“judge to detail his testimony in respect to the particular 
“ points of disagreement, and no other, and he shall be further 
“instructed to make his statement in the language used upon 
‘his examination as nearly as he can.” 

It seems quite probable from the contents of the bill of ex- 
ceptions, that the attention of the court was not directly called 
to this article of the Code, when the jury applied to have the 
witness re-examined. Obviously it was not observed either in 
letter or spirit. What are its provisions? 

First. It seems the jury should indicate to the court the 
statement of the witness about which they disagree. 

Second. The witness shall be brought upon the stand, and 
directed to detail his testimony in respect to this particular 
point and no other. 

Third. The court shall further: instruct him to make his 
statements in the language used upon his original examination 
as nearly as he can. 

Now let us note what occurred in the court below. The 
jury came into court. and requested permission to re-examine the 
witness, but do not appear to have indicated any particular 
statement of the witness about which they disagreed. And 
although the court says: “he admonished the jury that the 
“ wituess could only be interrogated in reference to testimony 
“ which he had previously given, and about which some of them 
“were not satisfied ; and when the interrogations were pro- 


* pounded to, and answered by the witness, the court, as well 


“ as the witness, considered his answers as an effort to reiter- 
ate what he previously attempted to convey to the minds of 


the jurors.” 


ee 
“ce 

The information given the jury did not serve the purpose, 
and cannot be regarded as a substitute for the admonition 
to the witness. The jury were permitted to take upon them- 
selves the office of examiners, and to make such inquiries as 
they desired, and that too of a most direct and leading ch irae- 
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ter. The questions propounded to the witness had reference, 
no doubt, to matters about which he had testified, but certain- 
ly they were not of a character calculated to elicit a reiteration 
by the witness of his former statements, as nearly in the lan- 
guage in which it was made as he could give it. - 

It may be insisted with much force that this article of the 
Code of Procedure is merely directory, and that the failure of 
the court to observe it is not a sufficient ground for the rever- 
sal of the judgment. We certainly are not prepared to hold 
that every departure from the strict letter of this article will 
require a reversal of the judgment. On the other hand, we 
are as unwilling to say that in no case will the failure of the 
court below to obey the behest of a directory statute warrant a 
reversal. Whenever there-is reason to apprehend that injury 
may have resulted to the defendant, especially in a case of 
felony, from the failure to observe directions given the court 
by the Legislature, we think, unquestionably, the judgment 
should be reversed. 

In this case there was a very palpable failure to conform 
to the directions of the code. The witness was re-examined, 
not with the view of his reiterating a previous statement, but, it 
would seem, in order to permit him to testify to what he had 
previously attempted to convey to the minds of the jury. 

Though it may-be true, that there is no great difference be- 
tween the direct responses made to the questions propounded 
to the witness on his re-examination, and the inferences which 
may be drawn from his original evidence, if that was as given 
in the statement of facts; yet it appears to have had a most 
marked effect upon the jury; which, we think, in part at 
least, may have resulted from the improper manner in which 
the witness was examined. 

While we cannot agree with the argument of counsel for ap- 
pellant, that Article 2410 a@ cannot be applied to the theft of 
cattle from “their accustomed range,” but must be referred to 
theft of stock from other places, such as fields, pens, barns, 
stables, ete., and in all eases of theft of cattle from “ its ae- 
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“censtomed range,” the prosecution must be based on Article 
24104; nevertheless we deem it quite clear that when the 
facts relied upon as proof of the theft are referable to this last 
article, it, and in most cases the next succeeding article also, 
should be given in charge to the jury. 
The judgment is reversed and remanded, 
. Reversed and remanded. 





.L. E. Epmonson v. J. P. BiEssinc AND OTHERS. 


1. Where husband and wife contemplating a separation agree upon a divi- 
sion of their property, and for that purpose convey the same, including 
expressly their homestead, to a third party, the husband paying the 
wife in money the amount agreed upon as her share; and after the 
husband’s death the children of the parties and the wife bring suit 
against a purchaser of the said homestead property, at administration 
sale of the estate of the husband. Held, it is the right of the defend- 
ant to have the court instruct the jury upon the legal effect of the deed 
of the said husbartd and wife as affecting the question of homestead, 
and it was error in the court to refuse to charge, at request of defend: 
ant, “ that if the jury believe fromthe evidence that 8. and wife made 
‘‘ an outright deed of the property in controversy to C., who after the 
** death of 8. conveyed it to his administrator, such conveyance vitiated 
** all homestead rights as to innocent parties and strangers, and an in- 
‘“nocent purchaser of the property,in such case, without knowledge 
** of the facts, under decree of the Probate Court, in which the estate 
‘* was administered, would acquire a good title.” 

2 HoMEsTEAD—ABANDONMENT OF RIGHT. Husband and wife have full 
control of the homestead, and upon conveying it voluntarily with the 
formalities prescribed by law, with the intent of divesting it of its 
homestead character, no reason is perceived why such conveyance was 
not effectual to accomplish their purpose. ’ 

3. ABANDONMENT OF HOMESTEAD RIGHTS. A deed executed by husband 
and wife for the express purpose of an abandonment of homestead 
rights, would have that effect in law, and be conclusive against heirs of 
the grantors claiming, against a purchaser at administrator’s sale, the 
right of the husband for whose use the original deed was made, and to 
whose administrator the grantee had conveyed the homestead, unless 
the property had again become homestead. 
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4. The question of fact whether the husband had subsequently to the deed 
made the property his homestead, was a question of fact for the jury, 
who should have been instructed as to the legal effect of the deed to 
the trustee, and that it was an abandonment by the parties of home- 
stead rights. 


ApprEAL from Galveston Tried below before the Hon. A. 


P. McCormick. 


Ballinger, Jack & Mott with Willie & Cleaveland, for ap- 
pellant, cited Kerr on Fraud and Mistake, 195, 226, 233; 
2 Kent’s Com., 577; 2 Pow. on Con., 795; Herman’s Law of 
Estoppel, 409; Welch v. Rice, 31 Texas, 688 ; Cox v. Shrop- 
shire, 25 Texas, 122; Shepherd w. Cassiday, 20 Texas, 243 
Jordan 4%. Geduax, 19 Texas, 273; Edmiston, Admr., v. Long, 
17 Texas, 185; Trawick v. Harris, 8 Texas, 312; Iken & 


Co. v. Oleneck, supra. 


Burroughs & Allen, for appellees, cited Hill on Trustees, 
172 ; 2 Washburn, 488-446, 465 ; Millican v. Millican, 24 Texas, 
426; Leakey v. Gunter, 25 Texas, 400; Calhoun v. Wright, 23 
Texas, 522; Massey v. Massey, 20 Texas, 134; Vandever v. 
Freeman, 20 Texas, 333; Mead v. Randolph, 8 Texas, 191; 
Bailey v. Harris, 19 Texas, 108; Zantzingers v. Gunten, 19 

. ? z ’ 

Wall., 32; Shepherd v. White, 11 Texas, 346; Soye wv. Me- 
Callister, 18 Texas, 80; Soye v. Maverick, 18 Texas, 100; 
Blythe v. Easterling, 20 Texas, 565; Kerr on Fraud and Mis- 


oe 


take, 237 and 338. 


Govutp, J. The appellees, children of C. H. Sterne, deceased, 
joined by their mother, Emeline D. Taylor, brought this suit 
to recover of the appellant, Edmonson, part of out-lot No. 62, 
in the city of Galveston, claiming that at the death of their 
father, in March, 1853, it was his homestead. In the original 
petition Mrs. Taylor, formerly Mrs. Sterne, claimed in her own 
right, as lawful wife of C. H. Sterne at the time of his death, 
but, by amendment before final trial, she abandoned any other 
claim for herself than as heir of one of the children deceased 
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after the death of L. I. Sterne. Appellant, Edmonson, claimed 
title under a sale by the administrators of Sterne’s estate, made 
by order of the Probate Court, in April, 1856. 

On the 10th day of July, 1852, Sterne and wife, intending a 
separation, conveyed the property in controversy, then being 
their homestead, to Lewis L. Chiles, the deed reciting the pay- 
ment of the purchase-money being duly acknowledged, and, on 
April 26, 1854, duly recorded. The consideration of this con- 
veyance, which embraced other lands, was six thousand dollars, 
which the evideuce shows was in part paid to Mrs. Sterne by 
her husband at the time of the conveyance, and the balance col- 
lected for her out of his estate. The deed recites amongst 
other matters as follows: “said Emeline D. Sterne being desi- 
‘ 


} 


rous to sell and relinquish all the right, title, and interest 


‘ 


- 


which she has in any manner in the place now constituting 
“ the homestead of said Emeline D. and C. H. Sterne, and said 
“C. H. Sterne being willing that said Emeline D. should sell 


“ and relinquish, and convey her interest in all the property and 


© 


“in others hereinbefore mentioned, and also being willing to 
‘ 


wn” 


sell and convey his interest in the homestead aforesaid.’ 
Also, “said Emeline D., hereby intending to sell and convey 
“all of her interest in said community as fully and effectually 
¢ 


nw 


and to the same extent as though the bonds of matrimony 
“ between her and her said husband had been dissolved by the 
“ death of said C. H. Sterne, and her share of interest in said 
‘ 


community had been duly and legally set apart to her after 
¢ 


. 


‘such death,” and conveys “all the right, title, and interest of 
said Emeline D. and C. Hl. Sterne in any manner in and to 
the aforesaid homestead property.” 

A separation at once ensued between Mr. and Mrs. Sterne, 
each taking two of their four children. It is alleged by defend- 


6 


n 


ant and denied by plaintiffs that Sterne subsequently obtained 
a divorce. The evidence is that a suit for divorce was brought, 
but there is no evidence as to its result. Mrs. Sterne went to 
California and remained till after his death. Ne remained on 
the place till. the following fall, when he put his children to 
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board at school and rented the place, reserving, however, a 
small office in the yard, which he used as a bed-room up to his 
death. Sterne’s administrator inventoried the property as his 
homestead, but in July, 1854, by order of the Probate Court, 
gave up to Chiles his notes tp the amount of thirteen thousand 
five hundred dollars, which were conditioned that he might 
discharge them by re-conveying the property in the deed from 
Sterne’s wife to him, and received from him a conveyance of all 
of said property, the conveyance reciting that it was made for 
the benefit of the estate. The proceedings in the Probate 
Court which led to this order are not set out, and, for aught 
that appears on the face of the conveyance, it was merely the 
cancellation of a debt by Chiles in pursuance of a right reserved 
by him. The evidence, however, satisfactorily shows that 
Chiles acted in the matter as the mutual friend of Sterne and 
wife, and had paid nothing originally, and claimed no interest 
individually. 

The position of appellees is that Chiles only held the lot in 
trust for Sterne; that Sterne’s homestead right in the place con- 
tinued, notwithstanding the deed, up to his death; that the 
legal effect of the deed by Chiles was to vest the legal estate in 
Sterne’s heirs, who already had the equitable title; and that 
defendant had constructive notice of their rights. 

Appellant alleged that the place was not the homestead of 
Sterne at his death, setting up the deed to Chiles, and claiming 
that the homestead was abandoned; also that he had bought 
and paid for the property without notice of any homestead 
claim thereon. 

The material part of the charge of the court is as follows: 
“And if the jury believe, from the proof, that the premises in 
“ guestion were so conveyed to Chiles to hold the same in trust 
“for Sterne, and that Sterne occupied or controlled the premi- 
“ses as his homestead up to the time of his death, you will find 
“for the plaintiff the land described in the pleadings as sought 
to be recovered in this suit.” 

The defendant requested the following instruction, which 
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was refused: “If the jury believe, from the evidence, that 
“ Sterne and wife made an outright deed of the property in 
“ controversy to L. L. Chiles, who, after the death of Sterne, 
re-conveyed it to his administrator, such conveyance vitiated 


wn 


‘ 


- 


‘ 


. 


all homestead rights as to innogent parties and strangers, and 


wn 
© 


‘an innocent purchaser of the property, in such case, without 
knowledge or notice of the facts, under decree of the Probate 
Court, in which the estate was administered, would acquire 
good title, and in such case the jury will find for defend- 
ant.” 


‘ 


n~ 


a 
a 


a 
. 


co 
. 


There was a verdict and judgment for plaintiffs, from which 
defendant appealed. 

It was the right of the defendant to have the jury instructed 
as to the legal effect of the deed to Chiles. We think the evi- 
dent intention of that deed was to divest both Sterne and wife 
of all homestead rights in the premises, and that such was its 
legal effect at the time of its execution. The parties jointly 
had full control of the homestead, and having voluntarily con- 
veyed it, with the formalities prescribed by law, with the 
design of divesting it of its homestead character, no reason is 
perceived why the conveyance was not at the time effectual to 
accomplish their purpose. In Cox v. Shropshire (25 Texas, 
123), the court, speaking of a deed made by Cox and wife with- 
out consideration, conveying their homestead to his brother, 
and containing no such recitals as does the deed in question, 
showing that the homestead character of the property was con- 
sidered, says: “ But the deed is evidence, certainly of a very 
“ decisive character, that the grantors had relinquished their 
* title, and no longer had any claim to the property as a home- 
“ stead.” Sterne and wife were doubtless aware that so long as 
they were husband and wife, one of them could not have a 
homestead in which the other had no rights. To accomplish 
their purpose the conveyance must amount to an abandon- 
ment of their homestead, and we think that such was its legal 
effect. 


The court should have instructed the jury as to the effect of 
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this conveyance, in order that they might intelligently pass 
upon the question of fact, whether the place was occupied by 
Sterne as a homestead at his death. Though he had by his 
conveyance abandoned it, the evidence shows that he retained 
equitable ownership of the premises, and it certainly was within 
his power to re-adopt it as a homestead whenever he saw fit. 
Whether the circumstances of his occupation, subsequent to the 
conveyance, show an intention on his part to occupy the place 
as homestead, was a question for the jury. The fact that he re- 
mained in the place for a day, a month, or two-thirds of a year 
after the conveyance, could not necessarily as a matter of law, 
amount to occupation as a homestead. Such oceupation may 
have been with intentions consistent with the purposes of the 
deed, or it may have been that because Sterne believed he 
could not do so without investing Mrs. Sterne with homestead 
rights, or because he had no longer any such wish as prompted 
the conveyance, or for other reasons, he intended to occupy, 
asserting his rights of ownership and homestead. The charge 
as given ean hardly be said to be erroneous, but it is believed 
to be defective, and that the charge asked by defendant em- 
bodied a proposition, as to the effect of the conveyance to 
Chiles, which should have been given. 

For this reason, without passing on other questions raised, the 
judgment is reversed, and the cause remanded. 


Reversed and remanded. 





GrorcE C. CLEMENTS AND orueRs v. E. E. Crawrorp. 


1. MARRIAGE. Article 12, Section 27, of the State Constitution, refers to per- 
sons who were both precluded, not from inter-marriage with each other 
merely, but from marriage with any one else. Its object was to legiti- 
mate the offspring of those whose bondage had disabled them from 
legal marriage, until the death of one of them, or until the adoption of 
tlie Constitution. 

2. Honey v. Clark (37 Texas, 705), overruled. 
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8. OATH OF JURY IN CIVIL CASES. The rule adopted in criminal cases, re- 
quiring the statutory form of the oath to be administered to the jury, 
does not obtain in civil cases, and it is too late, after verdict and judg. 
ment, tu object to the formality of the oath administered. 


AppraAL from Galveston. Tried below before the Hon. A. 


P. McCormick. 


George E. Clements, one of the appellants, in July, 1870, 
executed a deed of trust on certain lots in the city of Galveston, 
and the buildings thereon, to secure a note executed by him to 
E. E. Crawford, for two thousand dollars, borrowed money. 
Under this deed of trust, the lots were sold by the trustee to 
Crawford, and deed executed in accordance with the power. 
Appellants lived on the property at the time of the execution 
of the deed of trust. 

Crawford brought trespass to try title against George E. 
Clements for the lots, and after suit, Mary Clements made her- 
self a party, and joined George E. Clements in defense, styling 
herself his wife; claiming that she and her husband had oceu- 
pied and used said property as their homestead : and that she 
and her husband and children had so used said homestead, and 
had claimed it as such ever since 28th March, 1870; asking 
that she be quieted in her homestead right. 

The evidence showed that the trust deed and sale were reg- 
ular. Defendants showed that they had resided on the prem- 
ises together for several years; that Mary Clements was a 
mulatto woman; that they had been living together since in 
1868, and had several children. Clements testifying that he 
“never was married to any one.” 

Defendants asked the court to ‘instruct the jury : 

“Tf the jury.find the defendant lived with a woman, and 
“they were reputed to be man and wife, before the adoption 
“of the present Constitution of Texas, and have continued to 
‘live together since that time as husband and wife, then the 
“jury will find for the defendants.” 

This the court refused, giving the following : 
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“Tf the jury believe from the proof that the trustee, T. R. 
« Allen, sold the premises to the plaintiff in the manner and upon 
“the happening of the conditions specified in the deed of trust 
“by defendant ; and if you further find that at the time of mak- 
“ing said deed of trust by the defendant he was not a married 
“man, and that intervenor was not his wife, you will find for 
“the plaintiff. 

“Tf you believe from the proof that the intervenor was the 
“wife of the defendant, Geo. C. Clements, at the time he exe- 
“cuted said deed of trust, or that said trust sale by the trustee 
“was not made in accordance with the terms of said trust 
“deed, you will find for defendant.” 

The verdict and judgment were for the plaintiff, and defend- 
ants appealed. 


William Harry Hays and Spencer & Stewart, for appel- 
lants. 


Durroughs & Allen, for appellee. 


Govtp, J. There was no error in the charge given, or in 
refusing the charge asked, unless Section 27, Article 12, of 
the Constitution refers to persons ether of whom was “ by 
“the law of bondage, precluded from the rights of matri- 
mony.” The language of that section is: “ All persons who, 
“at any time heretofore, lived together as lusband and wife, 
“and both of whom, by the law of bondage, were precluded 
“from the rights of matrimony, and continued to live together 
“until the death of one of the parties, shall be considered as 
“having been legally married, and the issue of such cohabita- 
“tion shall be deemed legitimate. And all such persons as 
“may be now living together in such relation, shall be con- 
“sidered as having been legally married; and the children 
“heretofore, or hereafter, born of such cohabitation, shall be 
“ deemed legitimate.” 

In terms it refers only to those persons who were both pre- 
cluded, not from intermarriage with each other merely, but 
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from marriage with any one else. Its object was to legitimate 
the offspring of those whose bondage had disabled them from 
legal marriage, but who had lived together recognizing each 
other as husband and wife, until the death of one of them, or 
until the adoption of the Constitution. In the connection. of 
such persons there had been no violation of either law or goud 
morals. A free white man, precluded by no law from mar- 
riage, who was living with a woman either white or black, in 
violation of law, at the time of the adoption of the Constitu- 
tion, was not thereby made a married man. It is not the let- 
ter of the Constitution, nor is it believed to be its intention, to 
confer on any parties, white or black, whose intercourse was 
illegal and immoral, the rights and benefits of lawful wedlock. 
In so far as the case of Honey v. Clark, (87 Texas, 708) is at 
variance from this interpretation of the Constitution, it may 
be regarded as overruled. 

The record recites that the jury were “duly empanneled 
“and sworn to well and truly try the issue joined between the 
“parties,” and it is assigned as error that this shows affirma- 
tively that the jury took an oath different from that prescribed 
by law. We do not so regard it. The form is a substantial 
and almost literal copy of that laid down in Sayle’s Practice, 
and is believed to be in very general use throughout the State. 
It amounts to a statement that the jury were duly sworn to 
try the case. 

But even were the form of the entry objectionable, we 
think, in civil cases, it is too late, after verdict and judgment, 
to object to the formality of the oath. (See Lindley v. Ken- 
dell, 4 Blackford, 189; Applegate v. Bayles, 10 Indiana, 4385.) 
The civil cases cited by appellant do not support his proposi- 
tions. Arthur v. The State (38 Texas, 405), was a ‘capital case, 
and inaugurated the rule contended for in criminal cases. Its 
extension to civil cases we regard as unsanctioned by authority, 
and highly inexpedient. 

The judgment is affirmed. 
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A. W. & E. P. Crxae v. Tue Srare. 


1. TAxES—REPEAL OF FORMER LAW REGULATING TAXATION. The repeal, 
June 3, 1873, of former tax Jaws did not relinquish the right of the 
State to recover taxes previously levied but not collected. 

9 


2. DE FACTO OFFICERS. Although the Constitution, by its adoption, 3d 
December, 1869, became operative, yet the de facto ministerial and exec- 
utive officers exercising authority and deriving color of authority from 
the pretxisting provisional government were not superseded until the 
organization of the State government; and the assessment of taxes 
made for 1870 by the assessor and collector appointed by the provisional 
government was legal. 

3. TAxes. Taxes are defined to be burdens and charges imposed by the 

legislative power of a State upon persons and property for public pur 


poses. 
4. LEGISLATIVE POWERS over taxation discussed. 
5. TAXES LEVIED UPON LAND. By the Constitution, taxes on landed prop 


erty were intended to be a specific charge upon the land upon which 
assessed, to be enforced by proceedings in accordance with provisions 
made by the Legislature for their condemnation and sale for the taxes 
due thereon, and not by sale under a judgment in personam. 

6. MATERIAL ALLEGATIONS IN PETITION IN SUIT FOR TAXES, ‘The petition 
showing that suit is brought in part to collect taxes on real estate with- 
out designating and describing the lands upon which such taxes are 
levied, and that suit is not brought for the condemnation and sale of the 
lands for taxes due thereon, but for a personal judgment against appel- 
lants for taxes due of every character, is insufficient, and a demurrer to 
it should have been sustained. 


7. ASSESSMENTs. No right of action exists for the non-payment of an ad 
valorem property tax until an assessment has been made as provided by 
law; and the Constitution providing for an assessment, the pro rata 
value of the property as levied cannot be ascertained otherwise, and it 
is error to admit parol evidence of the value of the property, the tax 
upon which is sued for. 

8. DELINQUENT LIST—SUIT TO ENFORCE PAYMENT OF TAX. The collector 


of taxes (sheriff), on failure of payment of taxes, should report the par- 
ties in default to the comptroller as delinquents; this report fixes the 
default and authorizes the comptroller to cause suit to be instituted, 

9. DELINQUENT List. The sheriff’s duty being DrRECTQRY, the facts to be 
established by it may be proved by other evidence ; the duly certified 
delinquent list,with the comptroller’s order for suit thereon would be 
prima facie evidence of the right of the State to judgment. . 
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Arrrat from Galveston. Tried below before the Hon. A, 


P. McCormick. 


This suit was brought May 20, 1873, by the State against 
A. W. & E. P. Clegg, to recover of them the sum of sixty- 
six dollars and sixty-tive cents, alleged to be due by them as 
ad valorem income and capitation tax for the vear 1870, with 
eight per cent. interest thereon, from January 1, 1871; also the 
further sum of two hundred and seventy-five dollars and fifty 
cents ad valorem tax, for 1871, and sixty-eight dollars and 
eighty-eight cents, as school-tax, one-eighth of one per cent., 
for 1871, two dollars poll tax, with interest on amount of taxes 
compounded annually from January 1, 1872. 

Also four hundred and eighty-two dollars and twelve cents, 
being seven-eighths of one per cent., school-tax for 1871, levied 
by the Board of School Directors of the School District of 
Galveston county, with interest thereon. 

By amendment, 13th June, 1874, plaintiff alleged that de- 
fendants’ property for the year 1870 was assessed at thirty 
thousand one hundred dollars, and that owned by them in 
1871 was assessed at fifty-five thousand one hundred dollars 
for that year, claiming the several] sums set out in the original 
as taxes upon said property, and particularly setting out the 
levy of the seven-eighths school-tax. The defendants de- 
murred generally, and urged several special causes of exception, 
which are discussed in the opinion, and answered by general 
denial, and facts attacking the school-tax. 

The facts sufficiently appear in the opinion. 

L. £. Trezevant, for appellants. 

Walter Gresham, for State. 

Moorr, J. The want of time, and pressure of business will 
prevent any elaboration of our conclusions of the many ques- 
tions of great public interest which have been discussed with 
marked ability and research by counsel in this and other cases 
of a kindred character. We are, therefore, constrained to con- 
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tent ourselves with an announcement of our decision of such 


of these questions as, in our opi 


| ion, will suffice for the proper 


A 
I 
h but little effort to support our 


a | 
A 


determination of the ease, wit 
] a Lice arcornmn sy + si) + ++ 
conclusions by arguiment or lliustrations. 

A fair construction of the law under which appellants claim 
this suit is brought, does not deprive the State of the right to 
demand and collect taxes levied and assessed under former 
laws, though repealed prior to its institution. (Pot. Dwar., 
155, n. 5; Sedgw. on Con. St., 31, 113.) Evidently it was not 
the intention of the Legislature by the passage of the Act of 
June 3, 187 


recover taxes previously levied, but not collected. To obviate 


3, regulating taxation, to relinquish the right to 


all doubt, and guard against controversy, a supplemental act to 
this effect was passed on the same day. These two contempo- 
raneous acts relating to the same subject-matter, must be taken 
and construed as one statute. 

The objections to the assessment-roll for the taxes for the 
year LS70, made by the assessor and collector appointed by the 
provisional military government under which the laws were 
administered until superseded by the State government as 
organized under our present Constitution, were properly over- 
ruled. It may be admitted that, for certain purposes, the 
Constitution must be held to have gone into effect from its 
adoption by the vote of the people, on the 3d of December, 
1869; but this in no way contravenes the proposition, which 
it is now much too late to question, that the de facto ministe- 
rial and executive ofticers exercising authority under and de- 
riving color of authority from the pre-existing provisional gov- 
ernment, were not superseded until the organization of the 
State government under the Constitution. Unquestionably it 
could not have been the intention of the framers of the Con- 
stitution to have left the State without officers, and the people 
in anarchy, for an indefinite length of time, till the new govern- 
ment could be organized, and those by whom its various funce- 
tions were to be performed should be selected, and enter upon 
the discharge of their official duties. 
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There are, however, other objections to the judgment of a 
much more serious character. Some of which go, in part at 
least, to the very foundation of the action. 

The suit is brought, as in the nature of an action of debt, to 
recover an amount claimed to be owing by appellants to the 
State for ad valorem income, capitation, and other taxes for 
the years 1870 and 1871. 

“Taxes are defined to be burthens, or charges, imposed by 
“ the legislative power of a State upon persons or property, to 
“raise money for public purposes.” It is a power inherent in 
sovereignty, and without which constitutional government can- 
not exist.. It is vested in the Legislature by the general grant 
of legislative power whether specifically enumerated in the Con- 
stitution among the powers to be exercised by it, or not. The 
constitutional provisions in reference to it, therefore, are more 
usually intended and understood as limitations and restrictions 
upon its exercise, than as the direct grant of the power to the 
Legislature. That a power so pervading in extent, which may 
be made to bear upon any species of property, and affect every 
occupation and industry of society, should be guarded by just 
and reasonable constitutional restrictions cannot be doubted. 
And that the Legislature, in its exercise of this power, cannot 
transcend these restrictions will be denied by no one. It is 
equally obvious, when taxes are levied, the citizen is liable for 
their payment at the time and in the manner required and pro- 
vided by the law authorizing their assessment and collection. 

An inspection of the Constitution of this State, shows that 
the power of taxation, in its all-pervading and unlimited force, 
has not been committed to legislative discretion, without guid- 
ance or restriction. The subjects of taxation, as is manifest by 
these restrictive provisions, are, primarily, property and _per- 
sons, and may embrace incomes, occupations, and professions, 
not including, however, either agricultural or mechanical pur- 
suits. Taxes levied by the State on these subjects, for general 
revenue, however, must be equal and uniform throughout the 
State. And all property in the State, except such as may be 
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exempt as provided in the Constitution, shall be taxed in pro- 
portion to its value, to be ascertained as directed by law. The 
annual assessment upon landed property shall be a lien on the 
property, and interest shall run thereon upon each year’s assess- 
ment. Such property shall be sold for the taxes thereon, only 
under a decree of a court of competent jurisdiction. Provision 
for the condemnation and sale of all lands for the taxes due 
thereon was authorized to be made by the first Legislature, and 
every five years thereafter, of all lands, the taxes upon which 
shall not be paid to that date. (Constitution, Article 12, See- 
tions 19-22.) 

We think it quite evident, from these constitutional provis- 
ions, that taxes on landed property were intended to be a spe- 
cific charge upon the land upon which they are assessed, and 
that such property cannot be sold for their payment, except by 
proceeding in accordance with provisions made by the Legis- 
lature for their condemnation and sale for the taxes due there- 
on. To enforce the payment of taxes due on land, by its sale 
under execution, on a judgment 7m personam, instead of by a 
proceeding 7m rem, subjecting it to condemnation and sale, 
would be, plainly, in violation of the object and purposes for 
which these constitutional provisions were evidently intended. 

It appears upon the face of the petition, that this suit is 
brought, in part, to collect taxes on landed property, without 
designating and describing the lands upon which such taxes 
were levied. The allegations of the petition show that suit is 
not brought for the condemnation and sale of land for taxes 
due thereon, but for the recovery of a personal. judgment 
against appellant for the entire amount claimed to be due the 
State for taxes of every character. The demurrer to the peti- 
tion should therefore have been sustained. 

There are other grounds upon which it is equally manifest 
the judgment must be reversed. It has been repeatedly de- 
cided, that no right of action exists for the non-payment of an 
ad valorem property-tax, until an assessment has been made 
as provided by law. (R. R. Co. v. Commonwealth, 1 Burch, 
39 
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250; Showalter v. Brown, 35 Miss., 423; People v.’ Hastings, 
29 Cal., 449; Middleton v. Bulin, 18 Conn., 189; Woodbridge 
». Detroit, 8 Mich., 301.) 

This proposition is a necessary conclusion, easily deducible 
from the essential nature of taxation (Cooley, 501), as well as 
from the constitutional provisions relating to taxes which we 
have just cited, and others which may be considered in con- 
nection with them, viz., Sections 28 and 40 of Article 12 (the 
last, as originally adopted). 

“Tt is the very essence of taxation,” says Judge Cooley, in 
his most admirable and able treatise on constitutional limita- 
tions (p. 495), “ that it be levied with equality and uniformity, 
“and, to this end, that there should be some system of appor- 
“tionment. When the burthen is common, there should be 
“common contribution to discharge it. Taxation is the equiva- 
“lent for the protection which the government affords to the 
“ persons and property of its citizens; and as all are alike pro- 
“ tected, so all alike should bear the burthen, in proportion to 
“the interests secured. When taxes are levied. upon property 
“there must be an apportionment with reference to a uniform 
standard, or they degenerate into mere arbitrary exactions.” 
And though equality and uniformity of all property-taxes 
may be, and are generally very specifically provided for in our 
State Constitutions, little more is done thereby, as this pro- 
found jurist says, “than to state in concise language a prin- 
“ciple of constitutional law, which, whether declared or not, 
“ would inhere in the power to tax.” 

The levy and assessment of a property-tax involves the ex- 
ercise of separate and distinct powers and duties; the first is 
strictly legislative in its character, while the latter, to a great 
extent, at least in this State, is judicial. By its levy the Legis- 
lature requires a specific sum, deemed necessary for the de- 
mands of the government, to be apportioned pro rata by 
assessment upon all the property chargeable with it, or as is 
usual with us, and less complex, the levy is made by a charge 
of a definite per cent. upon the value of the property liable, 
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and then the amount to be paid by the citizen is ascertained 
by the assessment of the given per cent. on the property sub- 
ject to it, by the officer, at the time, and in the: manner pro- 
vided for its assessment. If suit could be brought before 
assessment, or the pro rata value of the property as levied 
could be collected on other evidence of its value than that 
furnished by its assessment, as directed in the Constitution 
(Article 12, Section 28), there would be a manifest disregard 


the ossential nature ” of a property-tax, and a plain viola- 


o! 
tion of the constitutional provision for its assessment. It must 
be held, therefore, that the court erred in admitting parol proof 
of the value of appellant’s property during the years for which 
the taxes sued for are claimed. 

Nor does the bare fact of the assessment of the tax author- 
ize suit for its collection. This cannot be done until the tax- 
payer is in default by his failure to pay his taxes within the 
time prescribed by the law and regulating its collection. It is 
unnecessary to determine whether, if on default, other means 
than by suit for its collection being authorized by law, the 
State, nevertheless, may not, as any other suitor, resort to its 
courts for this purpose. This remedy is expressly provided in 
the statute as a means for their collection from delinquent 
tax-payers. Where the remedy by an action is expressly 
given, we think it must be held, however, that it can only be 
resorted to at the time, in the manner, and for the purposes 
authorized by the law. under which it is brought. The duty 
and responsibility of collecting unpaid taxes does not primarily 
devolve upon the collector. If they are not voluntarily paid 
within the time allowed, it is his duty to report the parties in 
default to the Comptroller as delinquents. This report fixes 
the default and authorizes the Comptroller to have suit brought 
in the name of the State against such delinquents. 

Tt is insisted by appellant, as a further ground for a reversal 
of the judgment, that this suit is not brought upon a “ delin- 
“quent list” returned by the collector of taxes for Galveston 
county to the Comptroller. And because, in fact, no such “ de- 

































612 RovunDTREE Vv. THE Crry oF GALVESTON. 





{Term ot 


peer aes le 





“Jinquent list,” as prescribed by law, had been made to the 
Comptroller. It has, however, been heretofore decided by this 
court, in the case of The Houston and Texas Railway Com- 
pany v. The State (85 Texas, 148), that the requirements of the 
statute regulating the manner in which lists of delinquent tax 
payers shall be made out, and reported to the Comptroller, are 
merely directory. We see no sufficient reason why we should 
dissent from this ruling of our predecessors or overrule their 





decision. 

The essential facts upon which suit is founded are the levy 
and assessment of the tax, failure to pay it within the time given 
by law for doing this, and that suit is brought by authority of 
the officer charged with this duty. A duly certified delinquent 
list, with the order of the Comptroller for suit thereon, would 
afford prima facie evidence of the right of the State to judg- 
ment against the defendant for the tax assessed. The statutory 
provisions for the report of delinquency, and suit thereon, 
being, however, merely directory, the facts to be established by 
it may be proved by other appropriate and _ satisfactory evi- 
dence. 

‘Other important and interesting questions are presente | in 
the record, but as they are, or will be, discussed in eases in 
which their determination is of more immediate and direct im 
portance, we will, at present, defer commenting upon them. 

The judgment is reversed and the cause remanded. 

Reversed and remanded. 





' L. C. Rounprres v. Tue Crry or GALVESTON. 


1. ABSENCE OF STATEMENT OF FACTS ON APPEAL. Where there is no 
statement of facts the court will consider such assignments of error as 
relate to the sufficiency of the petition to warrant the judgment. 

2. Brut oF ExcePTiONs. A bill of exceptions serves to perpetuate in the 

record the ruling of the court to which the party presenting it excepts . 
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it cannot supply a statement of facts, however full its recital of facts 
may be. 

CONSTRUCTION OF A CLAUSE IN THE CHARTER OF THE CITY OF GALVES- 
ron. The general authority in the charter to the City Council to grade, 
shell, repair, pave or otherwise improve any avenue, street or alley, or 
any portion thereof, whenever, by a vote of two-thirds of the aldermen 
present, they may deem such improvement for the public interest, etc., 
and limited by a proviso that not more than two thoroughfares within 
certain designated limits shall be paved otherwise than with shells, 
within any period of two years, extends to the right of the city to im- 
prove any of the streets with shells, when deemed, by two-thirds of the 
aldermen present, for the public interest, and to impose two-thirds of 
the expense upon the adjoining property holders. 

CONSTRUCTIVE REPEAL. Nor is such power given to the city limited or 
repealed by the Act of December 2, 1871, authorizing the city ‘‘to is- 
‘sue bonds for its overdue debt, to improve its streets by grading, shell- 
‘‘ing, paving and repairing the same, and building culverts, break- 


‘‘ waters,” etc., etc. ; this act purports to be a grant of power to the city, 


and not a limitation or restriction upon its existing powers. 


. TAXES FOR LOCAL IMPROVEMENTS. The authority for making assessment 


for local improvements is derivable from, and an exercise of, the tax- 
ing power and not that of eminent domain. 


. CONSTITUTIONAL PROVISIONS AS TO TAXATION. It is clearly settled by 


the great weight of authority, that the Constitutional provisions hav- 
ing reference to taxes for general revenue, that they shall be equal and 
uniform, ete., are not applicable to assessments for local improvements; 
and held that suit could be maintained by the city, forthe assessment 
for local improvement against the adjoining lot owner, of one-third of 
the costs of such improvement. 


ArprEat from Galveston. Tried below before the Hon. A 


. McCormick. 


The suit-was filed May 24, 1873, by the city of Galveston, 


against L. C. Roundtree, and plaintiff's pleadings allege, that 


the city of Galveston is a body politic and corporate, under 


and by virtue of a law of the State of Texas, commonly known 
as the. Galveston City Charter.” (See Charter, which is a 
public Act, passed and approved May 16,1871.) That the 
defendant owned lot 8, in block 203, worth fifteen thousand 
dollars, and lying and being situate within the corporate limits 
cf the city of Galveston, and fronting and abutting upon Tre 
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mont, or Twenty-third street. That this lot was liable, under 
and by virtue of the city charter, and the ordinances passed 
thereunder by the City Council, to be assessed for one-third of 
the cost of improving that portion of the said street, which 
fronts, adjoins, and is opposite to the said lot (not counting the 
intersections of streets which is paid for by the city alone). 
That the said street, including that portion which fronts, ad- 
joins, and is opposite to the said lot, was improved by being 
“shelled” by the city of Galveston, which improvement was 
finished and completed by the city on the 19th day of July, 
1872. That on the — day of July, 1872, the sum of two hun- 
dred and eight dollars and fifty-four cents was regularly and 
legally assessed against the said lot; the said assessment being 
‘one-third of the cost of improving by “ shelling ” that portion 
of the said street which fronts, adjoins, and is opposite to the 
said lot. That the said assessment was to be paid in five equal 
annual installments ; the first of which was due and’ payable 
upon the completion of the said improvement, and the others 
were due and payable annually thereafter, with interest from 
date of assessment till paid, at the rate of ten per centum per 
annum. (Rate of interest fixed by ordinance.) 

.- That the plaintiff had, by virtue of the said charter, ordi- 
nance, and assessment, a lien upon. the said lot to secure the 
payment of the said assessment, and each installment thereof, 
as they became due. That one-fifth of said installment—to 
wit, forty-one dollars and seventy cents—was due and payable 
on the 19th day of July, 1872 (the date of the completion of 
the said improvement), the defendant’s failure and refusal to 
pay, which necessitated the institution of the suit. The or- 
dinance authorizing and prescribing the manner of making 
this improvement was pleaded and set forth in full. 


The charter of the city of Galveston, Title 9, Article 1, Sec- 
tion 1, is as follows: 
* The City Council shall be invested with full power and 
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* authority to grade, shell, repair, pave, or otherwise improve, 
“any avenue, street or alley, or any portion thereof, within 
“the limits of said city, whenever, by a vote of two-thirds of 
“the aldermen present, they may deem such improvement 
“for the public interest ; provided the City Council pay one- 
“third and the owners of the property two-thirds thereof, ex- 
“cept the intersection of the streets, from lot to lot, across thie 
‘streets either way, shall be paid for by the city alone ; pro- 
“ vided that not more than two thoroughfares extending from 
“Fifteenth to Thirty-fifth streets, and north to the south line 
“of Avenue D, otherwise known as Market.street, and none 
“other shall be paved otherwise than with shells, within any 
“period of five years; and the cost of two-thirds of said two 
“ thoroughfares shall be paid. through the issue of bonds of the 
“city, bearing interest, as in this charter provided for other 
“bonds, and having five or more years to run; and said cost 
“shall be assessed on the property fronting on said thorough- 
“ fares, to be collected in equal annual payments, not less than 
“tive in number, and all moneys collected from these assess- 
“ments shall be appropriated exclusively to the payment of 
“the bonds issued for the payment of the cost of said pave- 
“ment; and 
ARTICLE II., SAME TITLE. 

‘Section 1. That whenever the City Council shall deter- 
“mine to make any such improvement, they shall cause an 
“estimate to be made of the probable cost thereof, by the 
“ Street Commissioner, or by some other officer of the city, or 
“by a committee of aldermen ; and such officer or committee 
“shall also report a full list of all lots, or fractional lots, giving 
“number and size of the same, and the number of the block 
“in which it is situated, and the names of the owners thereof, 
“if known, and such other information as may be required 
“by the City Council; and if there be any lot, or fractional 
“Jot, the owner of which is not known, the same shall be en 
“tered on said list as unknown. It shall be the duty of the 


“ officer or committee aforesaid, to enter on said list, opposite 
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“each lot, or fractional lot, lying and being on each side of 
“the street, avenue, or alley, so to be improved as aforesaid, 
“ one-third of the estimated expense for such work or improve- 
“ment on such avenue, street or alley, fronting, adjoining or 
“opposite such lot or fractional lot, and on the acceptance and 
“approval of said report and list by the City Council, said 
“amounts shall be imposed, levied, and assessed as taxes, and 
“shall be a lien upon the property until the payment of the 
*** same, 
ARTICLE III. 

“Section 1. That after such action on the part of the City 
“Council, as above provided for, such officer or committee 
“shall give notice, as required by ordinance, of said tax being 
“due, and within what time payable, and shall commence forth- 
“with to collect the same. That after the expiration.of the 
“period for the payment of the tax, said officer or committee 
* shall levy on so much property on said list on which said tax 
“has not been paid, as will be sufficient to pay the same, and 
“the same notice of sale as is required in sales for other taxes” 
“shall be given; and if the tax is not paid before the day of 
sale, said officer, or committee, shall sell said property in the 
‘manner, and under the circumstances, and to the same ex- 
“tent, and subject to the same conditions which are, or may 
“be provided by ordinance for the sale of real estate in the 
“city of Galveston, charged with the payment of taxes imposed 
“by said Corporation ; and said officer or committee shall exe- 
“cute a deed to the purchaser, at any such sale, and all the pro- 
“visions of this Act, in reference to a deed drawn by the 
“collector for taxes, shall apply to the deed provided for in 
‘this section. 

** ARTICLE IV. 

“Section 1. That in addition to the power and authority 
“eranted to the City Council to collect said assessments of 
“ taxes, as aforesaid, they shall have the further and additional 
“remedy of instituting suit in the corporate name in any court 
“having jurisdiction, for the recovery against any owner of 
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“said property, for the amount due for any such work so made 
“as aforeaaid ; and the City Council shall provide by resolu- 
“tion or ordinance, under the provisions of this Act, for carry- 
“ing out and executing the powers in this title conferred, and 
“may adopt such resolutions and enact such ordinances, and 
“make such rules and regulations as they may deem neces- 
“sary.” 

The special Act of the Legislature was pleaded in defense, and 
insisted on as providing for the payment of bonds issued for 
improving the streets by shelling, by a percentage of the general 
revenue and not by assessment. 

The Act is as follows: 


“ OHAPTER 166. 
“ An Act to authorize the city of Galveston to issue and nego- 
“ tiate the bonds of the city of Galveston, for the purpose of pay- 
‘ing the overdue debt of said city, and to Lim prove the streets 
- of said city by grading, she lling, puving, and repairing the 


as and building culverts and -breakwate rs, and to crete 


sae, 
“a fund to pay the interest and principal of said bonds. 

“ Be it enacted by the Legislature of the State of Texas, 
“ That the City Council of the city of Galveston be, and is here- 
“by authorized to issue and negotiate the bonds of said city, to 
“such extent as may be necessary to pay the overdue debt of 
“said city, and also the bonds of said city, for the purpose of 
= lniproving the streets of said city, by grading, shelling, pav- 
“ing, and repairing the same, and building culverts and break- 
“ waters. 

* Section 2. Be it further enacted, that upon the negotiation 
“of any of the bonds authorized in the first section of this Act, 
“whether for the payment of the debt or for street improve- 
“rents, the City Council shall create a separate fund for each 
“class of said bonds by setting apart a percentage of the gen- 
“eral revenues of said city from taxation, as a special fund for 
“the payment of the principal and interest of said bonds, which 
“percentage shall remain appropriated until all said bonds are 
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“ paid off, and the fund derived from said percentage shall be 
“drawn out solely for the purpose of paying the coupons of 
“the particular bonds for which it is provided, and the princi- 
“ pal thereof when due. 

“Section 3. Be it further enacted, that the City Council of 
“the city of Galveston shall provide, by ordinance, for the 
‘- issuance of said bonds, and direct the mode and time, and the 
“rate and manner of the payment of interest, and make such 
* other regulations as may be necessary to give effect to this Act. 

“Section 4. Be it further enacted, that bonds for the pay- 
“ment of the overdue debt of said city, may be issued and ne- 
“votiated under this Act, to the extent of one hundred and 
“fifty thousand dollars, and bonds for the improvement of the 
“streets of said city, to the extent of three hundred and fifty 
“thousand dollars, as they may be needed. 

“Section 5. Be it further enacted, that this Act take effect 
“and be in force from and after its passage. Approved De- 
“cember, 2, 1871.” 

Ed. T. Austin and Flournoy, Sherwood & Scott, for appel- 
lant. The court erred in refusing defendant’s testimony to 
show that the shelling was no improvement to his property, 
but an injury. 

(Tide-water Co. v. Costar, New Jersey, 3 C. E. Green, 528; 
36 New Jersey, 56; 1 Wendell, 322, People v. Brooklyn; 
11 Wendell, 154, Canal Street; 16 Penn. State, 146, Ham- 
mett v. Phila.; 8 Bush. Ky., 508, Baptist Church v. McAtee; 
4 Bush. Ky., 466; 20 La. An., 497.) 

The court erred in ruling that a tax could be levied in the 
State of Texas by authority of the Legislature, otherwise than 
in proportion to value, and not equal and uniform throughout 
the State. 

Defendant admits that many decisions have been made in 
States that appear to sustain the ruling of the court on this 
point, but he submits that in all these States provisions will be 
found in their Constitutions relative to the powers to be given 
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or withheld from cities and towns. (Alabama, Section 36, Ar- 
ticle 4; Section 1, Article 12; Arkansas, Section 46, 47, and 
49, Article 5; California, Sections 31 and 37, Article 4; Florida, 
Sections 17 and 22, Article 4; Georgia, Section 28, Article 1; 
Illinois, Section 9, Article 9; Iowa, Section 30, Article 3; 
Kansas, Section 5, Article 12; Maryland, Section 48, Article 
3; Michigan, Section 38, Article 4; Missouri, Sections 5, 8, 
and 14, Article 11; Nevada, Section 8, Article 8; North Caro- 
lina, Section 7, Article 7; New York, Section 1, Article 8, 
Section 9, Article 8; Ohio, Section 6, Article 13; Oregon, 
Section 5, Article 11; South Carolina, Sections 8 and 9, Article 
9; Tennessee, Section 29, Article 2; Virginia, Section 20, Ar- 
ticle 6; West Virginia, Section 9, Article 10; Wisconsin, Sec- 
tion 3, Article 11.) 

The Constitution of Michigan gives power to Legislature to 
incorporate cities and towns, and to confer on them such legis- 
lative powers as it deemed necessary. (Dillon, Section 145.) 
Other States, as appears from the same authority, have similar 
provisions in their Constitutions—that of Kentucky, Ohio, and 
Louisiana. But in the Constitution of the State of Texas not 
one word is said about giving other powers to corporate mu- 
nicipal bodies than the Legislature itself can exercise within the 
limits of the State. The School Boards may have such legis- 
lative powers conferred on them as the Legislature may deem 
necessary, but not cities and towns. The wording of the re- 
strictive clauses of our Constitution covers the whole limit of 
the State to its fullest extent. Section 19, Article 12, says: 
“ All property in the State shall be taxed in proportion to its 
value, to be ascertained as directed by law;” and further, “ taxa- 
tion shall be equal and uniform throughout the State.” 

Now, defendant submits that under this rule the Legisla- 
ture cannot levy special taxes on property, by size or quality, 
not having regard to value, nor, unless authorized by some 
other provision of the Constitution, can they authorize a crea- 
ture of their own creation to do what they are forbidden to do 
themselves. (41 Georgia, 21; 45 Alabama, 310.) 
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If the court will examine the Constitution they will find no 
such provision, and the wnly places where cities are mentioned 
is the second clause of Article 5, and Section 25 of Article 12. 

If the nineteenth Section of Article 12 means what it says, 
it applies in the State as well within the limits of cities and 
towns as outside of them. The city is only a creature of the 
Legislature, and can it be given by its creator greater powers 
than the creator is authorized to exercise itself? The decisions 
in other States can have no effect on this, unless it is shown 
that the Constitutions under which they were made were like 
ours in this particular, that the power of the Legislature over 
the subject of taxation is the same in the city as it is in the 
country, unless the Constitution makes a different rule. 

Where the Legislature have granted a charter to a city in 
this State, prior to the late war, with powers not strictly author- 
ized by the Constitution, before: taking effect to change the 
geueral law, it was submitted to the people, and if accepted by 
them they became parties to it, and consented to the provisions 
which, without their consent, would have been contrary to the 
bill of rights and the clauses and articles on the subject of taxa- 
tion. (Paschal’s Digest, Articles 5280, 5251, 5252.) 

This very charter, which is claimed to be superior in power 
to the Legislature itself, was so submitted to the people by the 
Legislature of 1866, which had not been imbued with the doc- 
trine that unlimited powers in localities within the State, con- 
trary to the provisions of the Constitution, could be imposed 
on the people without their consent, and when the people 
examined the charter and saw the enormity of powers granted, 
they voted it down by an overwhelming majority. (The char- 
ter is set out in Special Laws of 1866, page 307, Section 107.) 

The Legislature of 1871, under the present Constitution, im- 
posed it on the people, with enlarged powers, and, without their 
vonsent, it became a law, and took effect from and after its 
passage, and was declared a public law. 

The citizens of Galveston, therefore, cannot be construed to 
te parties to this charter, and so bound by its provis‘ons. They 
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expressed their decided dissent when granted the opportunity, 
and accepted it, as the whole people accepted reconstruction, 
because they could not help themselves. (30 Texas, 604; 
Paschal’s Digest, 5280, 5251, 5252.) 

And defendant submits that, being a public law, and passed 
by the Legislature under a Constitution that covers the citizens 
of Texas within its limits with its @g¢s, it cannot, contrary to 
the provisions of the Constitution, levy and impose taxes, other- 
wise than in proportion to value, and equal and uniform in its 
operation on all the citizens throughout the State. 

It is contended that the Legislature’s powers are only re- 
stricted by the Constitution, and that it has all powers of gov- 
ernment not restricted by the Constitution ; then, by the bill of 
rights and general provisions, the power to apply a citizen’s 
property for a public use, without his consent, without just 
compensation, is withheld from the general powers of govern- 
ment, and any law authorizing taxation otherwise than in pro- 
portion to value,and equal and uniform in the limits of Texas, 
whether in city or country, is void, “and all laws contrary to 
“the following provisions shall be void (Section 23, bill of 
“ rights), and these assessments claimed in this suit are to be 
“imposed, levied, and assessed as taxes.” (Constitution, Sec 
tion 9, Article 12. See also Section 32, Article 12.) 

* * * Jn this charter, where strict provision to avoid 
debt is made, and bonds for this work are restricted to the 
amount required for two streets paved otherwise than with 
shells. In July, 1871, the City Council start this work, to be 
paid for in bonds, which are only authorized to be issued to 
pay for the two thoroughfares to be paved “ otherwise than 
“with shells,” and prosecute their work to completion without 
assessments. Is there any power in the charter to borrow 
money and issue bonds, and make a debt on the city for this 
work? Search it through, and not one scrap or sign of such 
right is given; the contract to pay in bonds for this work was 
ultra vires and void. (Mayor v. Ray, U. S. Supreme Court, 
19 Wallace, 468.) 
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For construction of power to issue bonds, see Section 2, Title 
4, Special Laws 1866, page 319; and Section 2, Article 3, of 
Title 4, present Charter, and see Article 29, page 43, present 
Charter. 

This brings us to our fifth ground of defense: The :pecial 
act of the Legislature, approved December 2, 1871, and long 


5 
5 


after this pretended ordinance was passed and approved, July 5, 


1871.: 

The matter being in this condition, and bonds to be issned 
in accordance with the ordinance being valueless, application 
was made to the Legislature for the passage of a special law 
authorizing the issue of bonds for improving the streets, by 
grading, shelling, paving and repairing the same, the bonds 
to be provided for by a percentage of the general revenue. 

The act so passed was drawn by the writer, and is copied in 
full in this brief. Defendant’s plea, of this different mode for 
paving the streets with shells and paying for it with bonds, 
thade a charge on the general revenue, instead of a burden on 
the property (as in the bonds authorized in the second proviso 
to the first article of title ninth), was ruled out by the court. 

Now defendant submits that, as the Council disregarded the 
charter in creating this debt and in trying to impose it on the 
property, that the act of the Legislature was necessary to issue 
the bonds to pay for this work, and that the Council having 
paid for it in these bonds, which are by the very terms of their 
issue to be paid out of the general revenue, the Council have 
no power to levy the cost also, on the particular property ; as 
it is now (following defendant’s construction of the situation), 
this work was done. ultra vires, and is now paid for by the 
whole city, and the general farid charged with its cost by the 
Jaw authorizing the issue, and the Council have no power over 
it. 


Walter L. Mann, for appellee. 


Moorr, J. This suit was brought by the city of Galveston 
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to recover trom L. C. Roundtree, the appellant, one-fifth of the 
amount assessed upon a lot owned by him on Twenty-second 
street, in said city, for cost of improving the same, by shelling. 
Sail amount being for one installment on said assessment for 
the payment of which appellee claims a lien on said lot. 

As there is no statement of facts in the record, we can con- 
sider only such of the errors assigned as relate to the action of 
the court in overruling the exceptions to the petition, or as 
brings in question its sufficiency to warrant the judgment. 

There is in the record a bill of exceptions, which seems to 
have been intended by appellant, and which no doubt he sup- 
posed would serve, as a statement of facts, as well as a bill of 
exceptions. Evidently, however, it can not be so treated or 
considered. In the first place, it does not distinctly purport or 
state that it contains all the evidence adduced on the trial of 
the cause. But if it did, the objection to it would not be ob- 
viated. 

A bill of exceptions and statement of facts are alike intended 
to be incorporated into and become parts of the record of the 
case, Still they are altogether different in their character and 
purposes, as well asin the manner of their preparation and au- 
thentication. The first serves to perpetuate in the record the 
ruling of the court to which the party presenting the bill ex- 
cepts. Only such facts are set out in it, as are necessary for 
the proper understanding of the action of the court to which 
the exception is taken. In its preparation and completion the 
opposite party has no necessary connection, and is frequently 
not even cognizant of its contents until it has become a part of 
the record. While the latter is intended to embody in the re- 
cord all the evidence introduced on the trial, as agreed to by 
the parties and approved by the court; or if the parties fail 
to agree, as certified to by the court after examining the state- 
ments prepared by them respectively. 

In our liberal practice, discarding mere matters of form, the 
statement of facts may be made to serve the purpose also of a 
bill of exceptions ; for the reason that it bears upon its face the 
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concurrent assent of the parties and the court. But as this is 
not necessarily the case with a bill of exceptions, and as it does 
not ordinarily purport to be authenticated in the manner requi- 
site for the authenticity of a statement of facts, it cannot be so 
regarded. 

We are led to make these comments to guard, in other cases, 
against a similar mistake. It is an oversight into which coun- 
sel have fallen, no doubt, by reason of the liberality and free- 
dom in our practice and procedure in respect to mere matters 
of form. 

It is claimed by appellant that the charter of the city of Gal- 
veston does not authorize any part of the cost of improving its 
streets with shells to be assessed on the property fronting on 
the street. In support of this proposition it is said that it is 
only two-thirds of the cost of improving such streets as, under 
the charter, may be paved otherwise than with shells, which 
may be assessed against the property fronting on said street ; 


‘while the cost of improving the streets by shells. must, it is 


claimed, be defrayed by the city from its general revenue. 
We are of opinion, however, the plain language of the charter 
is a complete answer to this objection to the petition. Au- 
thority is given by the charter to the city council, to grade, 
shell, repair, pave, or otherwise improve any avenue, street, or 
alley, or any portion thereof within the limits of the city, 
whenever, by a vote of two-thirds of the aldermen present, 
they may deem such improvement for the public interest, pro- 
vided that the city pay one-third and the owners of the prop- 
erty two-thirds thereof, except the intersection of the streets, 
which is to be paid for. by the city alone. This general power 
of improving the streets is limited by a proviso that not more 
than two thoroughfares, within certain designated limits, shall 
be paved otherwise than with shells within any period of two 
years. But this does not limit the authority given the city to 
improve any of the streets with shells when deemed, by two- 
thirds of the aldermen present, fur the public interest, or alter 


the rule laid down in the charter, ap; ortioning, between the 
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city and the owners of lots fronting on the street, the cost of 
improving it with shells. Nor do we think the power given by 
the charter to assess two-thirds of the cost of the improvements 
upon the owners of the lots taken from the city by the Act of 
December 2, 1871, authorizing the city “ to issue bonds to pay 
“its overdue debt, to improve its streets by grading, shelling, 
“ paving, and repairing the same, and buil ding i break- 
“ waters,” ete., ete. There is, so far as we can see, no neces- 
sary conflict in the provisions of the charter as to this matter 
and this statute. It purports to be a grant of power to the 
city, and not a limitation or restriction upon its existing 
powers. 

It is also insisted by appellant that a tax cannot be levied by 
the Legislature, or under authority conferred by it, unless it is 
equal and uniform through the State or district to which it 
applies, and that it must be in proportion to the value of the 
property subject to the levy. The views of the court in regard 
to the constitutional provisions providing for and regulating the 
levy and assessment of ad valorem and other taxes for purposes 
of general revenue, have been fully expressed in cases recently 
decided, and need not be here repeated. That the authority for 
taking assessments for local improvements is derivable from 
and in exercise of the taxing power, and not that of eminent 
domain, can not, we think, admit of question. (People v. 
Mayor, ete., of f Bocckive. 4N. Y., 419.) If, then, this charge 
against appellant for one-third of the cost of improving the 
street on which his lot fronts is to be regarded as a property- 
tax within the meaning of the Constitution (Article 12, Section 
19), it must be held invalid because it is not contemplated by 
the charter authorizing it, and, in fact, is not susceptible, under 
the ordinance by which it is made, of being assessed as a prop- 
erty-tax for general revenue as required to be by the Constitu- 
tion. (Article 12, Section 28.) We cannot hesitate to say, 
however, that it has been so frequently decided, that there can 
be no question that it is now clearly settled by the great weight 
of authority, that the constitutional provisions having reference 
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to taxes for general revenue are not applicable to assessments 
like this for local improvements. We are not prepared to dis- 
sent from the conclusions reached in the numerous cases in 
which it has been thus held, under similar constitutional pro- 


visions as with us, until stronger reasons and better authority 


b] 
for so doing than we have yet seen shall be shown us. 
In discussing this subject it is said by Judge Coolev (Const. 
Lim., p. 497): “ But, in addition to these cases, there are others 
b] >] 


** where taxes are levied directly on property, which are, never. 
* theless, held not to be within the constitutional provisions. 
* Assessments for the opening, making, improving or repairing 
“ of streets, the draining of swamps, and the like local works, 
“ have been generally made upon property with some reference 
“to the supposed benefits which the property would receive 
“ therefrom.” 

“The Constitution of California requires,” says Judge Dil- 
lon (Mun. Corps., Sees. 499, 501), “ that taxation shall be equal 
“ and uniform throughout the State,” and that “all property in 
* the State shall be taxed in proportion to its value,” still it is 
held that the word taxation, as here used, refers to the general 
taxes to defray the ordinary expenses of the State and its subor- 
dinate local governments, and not to assessments for local im- 
provements. “ That assessments, though a branch of the tax- 
“ing power, need not necessarily be exercised on the ad 
“ valorem principle, but the Legislature is at liberty to adopt a 
“ different basis of apportionment, such as frontage, benefits 
“ received, or superficial contents.” (Emory v. Cass Co., 28 
Cal., 345.) 

“So in Missouri, it is held that assessments against adjacent 
“ owners for benefits received from opening, etc., of streets are 
“4 valid exercise of the taxing power, and do not contravene 
‘the provisions of the Constitution ‘that all property subject 
“to taxation shall be taxed in proportion to its value.” (Gar- 
ret v. St. Louis, 25 Mo., 405.) Like decisions have been made 
in Louisiana, Kansas, and Kentucky, and in many of ‘the 
other States. (See Dillon on Municipal Corporations, Sections 
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590--608, and numerous cases cited in the notes to these 


sections. ) 

The other objections to: the petition are nut deemed of suf- 
ficient importance to require any special notice. 

Other questions of much interest have been: discussed, which 
we are not authorized to consider in the absence of-a state- 
ment of facts. 

The judgment is affirmed. 


Affirmed. 
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REPEAL OF CITY CHARTER-—EFFECT ON ORDINANCES THEN IN FORCE. 
The repeal of the former City Charter by the present Act incorporating 
the city of Galveston, did not operate as an immediate or absolute repeal 
of all ordinances adopted by the city under and while its former Charter 
was in full force and effect. 

ASSESSMENTS UNDER REPEALED CHARTER. The assessments under an 
ordinance passed for the assessment of taxes under the former Charter, 
is a sufficient assessment to collect a tax levied by the city after the date 
of its new Charter. 

REPEAL OF CITY CHARTER. Only such ordinances as are inconsistent 
with the new Charter are rendered invalid by its enactment. 

2ETRO-ACTIVE LAW. An Act validating bonds which were issued by the 
city of Galveston, called the “ Bridge Tax,” and authorizing the levy of 
a tax for interest and sinking fund, is not retro-active or prohibited by 
the Constitution. 

EXCESSIVE TAX. The present City Charter, limiting taxation to one per 
cent. ad valorem, is violated by an ordinance levying one per centum for 
general revenue, and one-fourth of one per cent. Bridge Tax, for 1871, 
and such excessive levy is a nullity. 

THE CONTRACT—INTEREST AND SINKING FUND. Had it been shown that 
the Bridge Tax entered into and formed part of the contract with the 
bondholders, still, in view of the express limitation of the power to tax 
for general revenue, the power to tax would be regarded as limited to 
one per cent., less the Special Bridge Tax. 


Arprat from Galveston. Tried below before the Hon. A. 
P. McCormick. 
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November 8, 1872, the city of Galveston brought suit 
against Thomas <A. Garey, to recover the following named 
taxes for the year 1871, to wit: an ad valorem tax of one per 


reneral 


cent., levied under an ordinance of June 20, 1871, for g 
purposes, assessed against the defendant in the sum of one 
hundred and seven dollars; an ad valorem tax of one-fourth of 
one per cent. levied under said ordinance, to pay the interest 
on the “ Bridge Tax,” and to create .a sinking fund to retire 
the same, with ten per cent. interest on same from June 5, 
1872. 

The ordinance of June 20, 1871, was made an exhibit, and 
its provisions as to the assessment are as alleged in the peti- 
tion. The specific property upon which the tax was claimed, 
was also described in a certificate from the city assessor, from 
the assessment rolls for IS71, and made an exhibit. 

Defendant demurred, and for special exceptions urged: 


First. Want of authority to bring suit. 
Second. Absence of any ordinance of the city directing and 


prescribing the mode and manner of assessing and collecting 
the city taxes. 

Third. Absence of any ordinance by authority of which 
any debt against the city was incurred for or on account of 
the matters set out in the petition. 

Fourth. Want of allegations that bonds were issued by the 
mayor, etc., for the construction of a bridge from Galveston 
Island to the mainland; nor what amount of bonds, if any, 
‘ were issued ; nor what amount of bonds are outstanding. 

Lifth. Because the assessment of one and one-fourth of one 
per cent. is in excess of the limit of taxation prescribed by the 
city charter. 

By amendment plaintiff alleged that the “Bridge Tax” 
was levied in accordance with and by virtue of an Act of the 
Legislature, entitled, “ An Act to empower tke mayor, alder- 
“men and inhabitants of the city of Galveston to issue bonds 
‘for the construction of a bridge from the Island of Galveston 
“to the mainland, in aid of the Galveston, Houston and Hen 
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“ derson [ailroad, and to validate the bonds by them issued, 


“or to be issued for such purpose, and to impose a tax to pay 


“interest on said bonds, and to provide a fund to meet said 
“bonds when due.” Enacted January 20, 1860. Sections 1 
and 2 of which are as follows: 

“Section 1. Be it enacted by the Legislature of the State of. 
“ Texas, That the bonds of the corporation of the city of Gal- 
“veston, issued and to be issued, in pursuance of the Acts of 
“the people of said city, of 19th May, 1857, and the interest 
“coupons of the same, be and the same are hereby declared 
‘valid and binding upon the mayor, aldermen and inhabitants 

of the city of Galveston, and that the same are and shall 
‘continue to be a valid and subsisting debt of said corpora- 

tion, and may be sued upon when due and payment enforced, 
as in case of other legal obligations in any court having juris: 
diction of the amount. 

“Section 2. That the corporate authorities of the city of 
‘Galveston shall have and are hereby invested with the power 

to impose and assess as other taxes, and collect, a special tax 
‘of one-fourth of one per centum per annum on all the prop- 
“erty, real and personal, not exempt by law from taxation, 
“and being in the limits of said city, for the purpose of pay- 
“ing the accruing interest on said bonds, and to provide a 
“fund for retiring the same when due.” 

It.was further alleged that the bridge tax was levied in ac- 
cordance with an ordinance of the city, enacted 21st May, 1860 
(being Section 61 of the Revised Ordinances as revised by 
Branch T. Masterson), and which is as follows: 

‘There shall be levied and collected for the municipal year 
“ 1860, and annually thereafter, a tax of one-fourth of one per 
“centum on the assessed value of all real and personal property 
“in the city of Galveston, to be applied and appropriated to 
“thie liquidation of the principal and interest of the city bonds, 
“issued for the construction of the railroad bridge across the 
“Bay of Galveston on the line of the Galveston, Houston, 
“and Henderson Railroad; said tax to be assessed and 
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“eollected in the same manner as the other taxes of the 


It was further alleged, that bonds were issued for the pur 
pose named, and which are unpaid, and that the tax was neces 
sary and essential to pay the said debt and interest. 

That the passage of said special act and said ordinance, and 
the issuance of said bonds, constituted a contract between the 
holders of said bonds and the city, and under which it was ob 
ligatory on the city to assess and levy the tax of one-fourth of 
one per cent. 

It was further alleged, that the manner of making the assess- 
ment of said taxes (one per cent. general revenue and the 
bridge tax) was in accordance with, and by virtue of an ordi 
nance of the city of Galveston, of May t; 1866, and set out i 
an exhibit. 

And that said suit was brought in accordance with an ordi 
nance of the city, passed October 8, 1872, which was made an 
exhibit. This ordinance provided in detail for suit against 
delinquent taxpayers, and to subject the property to the taxes 
levied thereon. 

The demurrer and exceptions of the defendant were over- 
ruled, and judgment was rendered for plaintiff for the tax and 
interest, and ordering sale of the real estate to pay the judg- 
ment. 















On the trial the plaintiff proved the ordinance imposing the 
taxes for 1871, as alleged ; assessment roll of taxes for the year 
1871, made out by J. E. McCowan, then city assessor, and cer- 
titied copy of same, from a revision of the city ordinances, 
adopted May 11, 1872; a section on “ Duties of the Assessor 
“and Collector of Taxes,” recited as passed and approved April 
30, 1866. 

Chs. H. Leonard, the collector of taxes for the city of Gal- 
veston, testified that the city assessment roll was turned over to 
him in June, 1871, after it had been completed by the city 
assessor of taxes. Witness.had demanded the taxes of the de 
fendant, who had refused payment. 
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The special Act authorizing the issuance of the bonds of 
20th January, 1860, was set out above. 

It was proved that the bridge bonds had been issued, and 
pone were outstanding, and that the general revenue of the city 
was insufficient to pay said interest, ete. 

The other ordinances reterred to in petition were read. 

The defendant proved that the ,ordinance concerning the 
assessor and collector of taxes, and providing for the mode and 
Manner of assessing and collecting city taxes, Was passed May 
T; 1866. That said ordinance was the only one for the assess- 
ment and collection of city taxes in existence, until the enact- 
ment and passage of an ordinance for the assessment and col- 
lection of taxes on 4th June, 1872. 

By Branch T. Masterson, that the ordinance on “ Assess- 
“ment,” etc., and printed in his revision of the city ordinances 
as“ approved 30th April, 1866,” was originally passed 7th May, 
1866, and that he had altered it and changed-it so as to make 
it conform to the present city charter. 

The Act of May 16, 1871, entitled, “An Act to incorporate 
“the city of Galveston, and to grant a new charter to said city, 
“and to repeal all Acts heretofore passed, incorporating said 
“city, which may be in force by virtue of any existing char- 
“ter,” provides— 

Title V., Article 1, Section 1. “The City Council shall have 
“power within the city, by ordinance, to annually levy and 
‘collect taxes not exceeding one per cent. on the assessed 
“value of all real and personal estate and property in the city 
“not exempt from taxation by the Constitution of the State.” 


The former charter was repealed by this Act, Jrom and 
af te , its passage. 


L. £. Trezevant, tor appellant. It does not appear from 
plaintiffs petition that the city of Galveston had any power to 
create the bridge debt. It appears on the contrary that it had 
no such power; that the creation of the said debt was ultra 
vires. It is submitted that the Act of the Legislature could 
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not, under Section 14, Article 1, of the Constitution of 1845, 
forbidding the enactment of retroactive laws, have the effect to 
give the city the power to levy a tax to pay interest, ete., on 
bonds issued without authority of law; certainly not on those 
bonds issued before the passage of said act. (Sedgwick, 143, 
notes.) 

Appellant demurred specially that plaintiffs petition does 
not allege what amount of bonds were issued, nor what 
bonds, if any, are outstanding liabilities against the city of 
Galveston. 

The petition should have contained this allegation, so that 
the court might know whether or not the issuance of the bonds 
Was excessive, or was for the proper amount and in accordance 
with the contract for the construction of the bridge; so that 
the court might know whether or not there was a subsisting 
debt against the city for the payment of which the tax was 
Jevied ; so that the court know whether or not the power of the 
city to levy the tax had been exhausted. 

The allegation that the collection of the tax is necessary and 
essential to pay the said debt and interest, is only the opinion 
of the pleader, and gives no information as to the necessity for 
the collection of the tax sued for. 

Appellant demurred specially, in substance, that the levy of 
the tax of one per cent. and one-fourth of one per cent. is in 
excess of the limit prescribed by Section 1, Article 1, Title 5, 
of the Charter. That Section is as follows: “ The City Council 
“shall have power, within the city, by ordinance, to annually 
“levy and collect taxes, not exceeding one per cent. on the as- 
“ sessed value of all real and personal estate and property in 
“the city,” ete., ete. | 

It is evident that in this restriction upon the taxing power 
of the city, the Legislature considered that the exercise of the 
power within the limit prescribed was all-sufticient for the 
legitimate purposes and wants of the city, then existing, and 
that might thereafter arise. 

It is submitted that, if the bridge tax be held to have beer 
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legally levied, then under this restriction in the charter, the 
City Council had no authority to levy for general purposes for 
the year 1871 a tax exceeding three-fourths of one per cent. 
(Dillon, Sections 610 and 107.) And that the tax of one per 
cent. being in excess of the limit prescribed by the charter, 
the levy is illegal and void, and the city has no right to re- 
cover this tax or any part of it. See Joyner v. Egremont, 3 
Cush., 567, which was a suit to recover a tax levied in excess of 
the limit prescribed by law, and therefore held illegai. See 
also numerous cases cited in Cooley, 519,and Blackwell on Tax 
Titles, 159. 

We propose to discuss next our second assignment of error, 

which is, that the court erred in admitting as evidence the or- 
dinance as set forth in chapter 3 on page — of the Revised 
Code of Ordinances. * * * * * 

Again, as appears from the statement of facts, there was no 
crdinance for the assessment and collection of taxes other than 
the ordinance of May 7, 1866, until June 4, 1872. This ordi- 
nance, passed May 7, 1866, is in conflict with, and repugnant 
to, the present charter in every particular, and from the begin- 
ning to the end of it, and was repealed by the present charter. 

It was either under the ordinance as originally passed, May 
7, 1866, or under that ordinance as changed and mutilated by 
the oe Na that the assessment roll of taxes for the year 
1871 was made. It was under this ordinance that the value 
of defendant’s property was fixed at ten thousand seven hun- 
dred dollars, and the tax for general purposes was assessed 
against him at one hundred and seven dollars, and bridge tax 
at twenty-six dollars and seventy-five cents. 

Without this assessment, or a proper assessment, the city of 
Galveston had no right of action against appellant. 

This is true both upon reason and authority. (R. R. Co. wv. 


Com., 1 Bush., 250; Shewalter v. Brown, 35 Miss., 423; 


People v. Hastings, 29 Cal., 449, approved in Reily v. Lan- 
caster, 39 Cal., 354; Hews v. Rice, 40 Cal., 255; Blackwell 


1 Tax Titles, chaos. 5 and 6.) 
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Walter L. Mann, for appellee. 


Moore, J. It is unnecessary to give any special considera- 
tion to the action of the court on the exceptions to the peti- 
tion. Our views on the questions presented by it will be 
sufficiently manifest in the consideration given to other points, 
in the disposition of the case. 

No valid objection has, we think, been shown to the levy of 
-such taxes by the city as are authorized by its charter, nor was 
the objection to the authority of the ofticer by whom the as- 
sessment was made well taken. The repeal of the former 
charter by the present Act incorporating the city of Galves- 
ton, did not operate as an immediate and absolute repeal and 
obliteration of all ordinances adopted by the city, under and 
while its former charter was in full force and effect. Only 
such of these ordinances as were in conflict with or repugnant 
to the new charter were superseded by it. The mere change 
of the officer upon whom duties provided for and regulated in 
an ordinance were devolved, in no way affected the validity of 
such ordinance, or annulled its provisions. Its requirements 
and the purposes it was ordained to effect, in all essential par- 
ticulars, were as necessary for the interest and well-being of 
the corporation after the new charter was granted as before. 

Nor has anything been shown to induce us to question the 
validity of what are termed the “ bridge bonds.” The creation 
of the debt, and issuance of the bonds, if not expressly author- 
ized in the charter of the city, then in force, was nevertheless ex 
pressly sanctioned and approved by an Act of the Legislature. 
The Legislature was not restrained from authorizing the levy of 
taxes to pay the interest and principal of such bonds by the 
constitutional inhibition against the passage of retroactive laws. 
It cannot be maintained that the debt was not in furtherance 
of a corporation purpose. It was not, therefore, wltra vires, 
and such a one as could not be created by the corporation with 
the sanction of the Legislature. 

We are, however, of opinion, the taxes levied under the ordi- 
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nance exceeded the limit of authority conferred by its charter 
on the city. Section 1, Article 1, of Title 5, of the present char- 
ter, reads: The City Council shall have power within, the 
“city by ordinance, to annually levy and collect taxes, not 
“exceeding one per cent. on the assessed value of all real and 
“personal estate and property in the city, not exempt from 
“taxation by the Constitution of the State.” 

While the repeal of the former charter, under which the 
bridge or any other debt, due by-the city, was created, and its 
incorporation under a new at in no way affected the liability 
of the city for the payment of ae debts, even th ough its sub- 
sequent liability for them had not been expressly declar d, as 
it isin the new charter; still it cannot be held that a mere 
authorization to raise a specific tax, to pay such debt, remains 
in force after the new charter takes effect. If it had been 

» appear that the levy of a tax of annie of one per- 
cent. until the patment in full of “the bridge deb > had en- 
tered into and formed a part of the contract with ace of the 
bonds, there might arise a different question. But if su ‘h is 
the fact, it is not shown in this ease. But even if this had 
heen shown, still, in view of the direct limitation in the charter 
of the amount of taxes which may be levied by the city, the 
practical effect would be the same. Ifa specific tax, one-fourth 
of one per cent. to discharge this particular debt, should be 
Jevied, if so stipulated, a proportional deduction would have to be 


made in the general levy, so as to keep the annual levy within 
the limit fixed by the charter. 

That the charter must be held to limit the amount of taxes 
which may be annually levied by the city, on the facts as pre- 


sented in this case, we think quite obvious. (Joyner v. Egre- 
mont, 3 Cush., 567; Cooley, Const. Limit., 519; Black. on Tax 
Titles.) 
The judgement is reversed and the cause remanded. 
Reversed and remanded. 





936 Texas Banxinea & Insurance Co. y. THE Srare. [Term of 








—. 


Statement of the case. 





Tur Texas BanxrnG & Insurance Co. v. Tue Stare. 


1. OCCUPATION TAX—ASSESSMENT. Under the tax law (Paschal’s Digest, 
7660) imposing occupation taxes, no formal assessment was neces- 
sary ; and if the tax was not paid before the party liable to such tax 
entered upon the business taxed, it was the duty of the officer charged 
with collection of such tax to enforce its payment. 

2. Surr FOR OCCUPATION TAX. In absence of Legislative provision for 
the collection of such tax otherwise, the collector can collect by suit. 

8. CONSTITUTIONALITY OF OCCUPATION TAX. ‘The constitutional limita- 
tion, that ‘‘ taxation shall be equal and uniform throughout the State,” 
is not violated by the Act of April 22, 1871 (Paschal’s Digest, 7660), im- 
posing an occupation tax upon every person or firm dealing in stocks or 
bills of exchange, in any city or town exceeding five thousand in popula 
tion, an annual tax of two hundred and fifty dollars, and upon such oe- 
cupation, in a city or town of less population, fifty dollars. 


May 23, 1874, proceedings were taken in the name of the 
, I 
State by suit against the Texas Banking and Insurance Com- 


pany, a corporation having its principal office in the city of 


< 


Galveston, and pursuing the business and occupation of dealifig 
: | - 


in stocks and bills of exchange in the city of Galveston, a city 


containing more than five thousand inhabitants. 

It was alleged that defendant pursued its business or occu- 
pation in the city of Galveston continuously from October 1, 
1872, to June 3, 1873, upon which it was claimed that one hun- 
dred and fifty-six dollars and interest from October 1, 1872, 
was due as an occupation tax, under an Act entitled “An Act 
“to give effect to the several provisions of the Constitution 
“concerning taxes,” approved April 21, 1871; that the occu 
pation tax imposed thereby was two hundred and fifty dollars 
per annum in said city, it having over five thousand inhabi- 
tants. 

The defendant urged that the law was repealed, was uncon- 
stitutional, and plead general denial. 

Jury was waived and judgment rendered for plaintiff, and 
defendant appealed. 
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On the trial, plaintiff introduced a witness who was not a jus- 


tice of tlre peace nor an assessor of taxes, and who testified that 
defendant, during the time charged in the petition, engaged in 
the occupation charged in the petition, in the city of Galves- 
ton. 

It was proved that the city of Galveston, at the 1st October, 
1872, contained more than five thousand inhabitants, and was 
situated in Galveston county. 

Plaintiff did not offer in evidence any assessment roll made 
out by any justice of the peace as an assessor of taxes, and con- 
taining the name and occupation of defendant, and the amount 
of his occupation tax, or the names and occupations of any per- 
sons pursuing occupations, and the amount of their tax, and did 
not account for the absence of such assessment ro!l; no assess- 
ment of occupation taxes, nor of persons pursuing occupations in 
Galveston county, ever having been made by the assessor of 


taxes. 
L. EF. Trezevant, for appellant. 
Walter Gresham, for State. 


Moors, J. The first ground urged for a reversal of the 
judgment which need be considered, is, that the tax for which 
appellant is sued has never been assessed against him by a jus- 
tice of the peace. 

It is undoubtedly a pre-requisite to the collection of an ad 
valorem tax wpon property, that it shall be assessed by the jus- 
tice of the precinct in which it belongs. But the tax for which 
this suit is brought is not a tax upon property, which the Con- 
stitution (Article 12, Section 28) says shall be assessed by jus- 
tices of the peace, under such laws as shall be provided and 
enacted by the Legislature. It is a direct, specific tax upon the 
person pursuing the occupation, trade, or business in which it is 
alleged the party charged with it is engaged, and by reason of 
which the tax is demanded. The assessment of such a tax by 
4 justice of the peace is required neither by the letter nor spirit 
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of the Constitution. The main and essential object intended 
to be secured by the constitutional requirement that “ the jus 
tices of the peace shall assess the property in their respective 
“ precincts,” is, unquestionably, to ascertain the value of the 
property liable for the tax, and to fix and determine the just pro- 
portion of it which should be demanded and collected from the 
property or its owner. This purpose, evidently, has no appli- 
eation to a specific tax upon an occupation, trade, or profession. 
The amount of liability of the parties chargeable with it does 
not depend upon an apportionment. Its limit is fixed and deter- 
mined by the iaw making the levy. It can neither be increased 
nor diminished by an assessment. If, indeed, such a tax is in 
any sense the subject of assessment, certainly it is not so within 
the meaning of the Constitution providing for the assessment 
of property by justices of the peace. All that could be done in 
any way partaking of the nature of an assessment, would be the 
entry of the parties’ names and the amount of the levy upon a 
tax roll. This would be to make a list of parties liable to the 
tax, but, in no proper sense of the word as used in the Consti- 
tution would it be an assessment of the tax. If such a list or 
roll must be made before payment of the tax can be enforced, 
it is by reason of the statute, and may be made by any one au- 
thorized to make it as well as a justice of the peace. In other 
words, if this tax is properly levied, it is only necessary to look 
to the statute regulating its collection, and not to the constitu- 
tional provision in respect to assessment, to determine whether 
the suit for it can be maintained. 

An inspection of the law by which it was levied, will show 
that no assessment or enrollment of the parties chargeable with 
it, on any tax roll or list, was provided for, or required. (Pas- 
chal’s Digest, Article 7660.) It was evidently intended by the 


Legislature that the tax should be paid, by the parties desiring to 


pursue any occupation upon which a tax was levied, before com- 
mencing such occupation. If this was not done, parties who 
engaged in such occupations became liable for the tax, and it 
was the duty of the officer charged with its collection to take 
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the necessary steps to enforce its payment. And in the 
absence of anything in the statute to indicate a legislative 
purpose that resort should be had to any other means to 
effect its collection, his right to sue for it, in the name of the 
State, cannot be controverted. (The State v. Williams, 8 Texas, 
255.) 

It is also insisted, on behalf of appellant, that the judgment. 
should be reversed, because the law by which the tax de- 
manded of him is levied violates Article 12, Section, 19 of the 
Constitution. 

The first clause of this section of the Constitution is in these 
words, viz.: “ Taxation shall be equal and uniform throughout 
“the State.” This, we agree with appellant, is the dominant 
provision in the section, and must be observed and respected 
in the levy of all taxes for general purposes of revenue of either 
class referred to ina subsequent part of the section. But, never- 
theless, it must not be supposed that this uniformity aud equal- 
ity can be of pefect logical exactness and mathematical accuracy. 
Evidently, in many instances, approximate equality in appor- 
tioning its burthen is all that, from the nature of the tax, it is 
possible to attain. If there is such equality and uniformity as 
conforms to the standard provided in the Constitution, or reason- 
ably deducible from it; or such as comports with recognized 
precedents, and long and well-established legislative usage, and 
judicial sanction, it is is all that can be required, though on ab- 
stract reasoning it may not be found in entire accordance with 
a strictly literal and technical rule of uniformity, and may 
bear, to some extent, in individual instances, with unequal 
weight. For example, the constitutional rule of equality and 
uniformity, in respect to taxes on property, is in proportion to 
its value, though, in fact, unquestionably it often operates very 
unequally, and bears much heavier upon the owners of some 
kinds of property than it does upon others. So also the con- 
stitutional rule for capitation taxes is that of individuality, 
without discrimination in respect to its burthen. It is likewise 
quite evident, that the equality and uniformity which is re- 
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quired, is not applicable to the different classes of taxes as a 
whoie ; but to each particular character of tax, which the Leg- 
islature may levy, must be applied the rule of uniformity and 
equality applicable to its class. There can most assuredly be 
no standard of uniformity and equality applicable alike to an 
ad valorem and occupation tax, or one per capita and such as 
may be levied on incomes. 

The particular question for our determination in this case is, 
whether the law levying the occupation tax for which this suit 
is brought, violates the constitutional requirement of equality 
and uniformity, in a tax levied upon persons pursuing any oc- 
cupation, trade or profession. What rule of practice can be 
found which is strictly applicable to such a tax? Surely it is 
not that of a definite sum to be paid by every one upon whom 
it is levied. Scarcely one could be devised more unequal or 
less uniform for the just and fair apportionment of its burthen 
among those upon whom it is imposed. A tax thus levied 
which would be ruinous upon one occupation, would be the 
merest trifle on another. The same might also be the result if 
no discrimination could be made between parties engaged in 
the same general class of occupation. A just and reasonable 
discrimination in the levy would seem to approach nearer an 
uniform and equal apportionment of the burthen of the tax 
among these upon whom it is levied than any other. As the 
Constitution has laid down no rule by which the uniformity 
and equality it requires is to be secured, it is the duty of the. 
Legislature to ascertain and determine how it may best be 
accomplished. 

It has not been made to appear to the court, that it has failed 
to do so by the law levying occupation taxes. Unless it had, we 
cannot say the law is in violation of the Constitution. It con- 
forms, with but slight and not very material deviations, to long 
and uniform usage in the levy of taxes of this character, under 
our former Constitutions containing the same restriction as these 
which it is supposed to violate. And it is but reasonable to 
hold, that these provisions were retained in the present Consti- 
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tution in view of their receiving the same practical construction 


given them. 


as had been previously 
There is no error in the judgment, and it is affirmed. 


Aftirmed. 





L. T. BLesstne AND OTHERS V. TuE Crry or GALVESTON. 


1. INJUNCTION AGAINST COLLECTION OF TAXES. In an ordinary case in- 
volving the validity of a tax, either State or municipal, on constitu. 
tional or other grounds, which may be considered and determined by 
the court just as consistently with public policy before as after its col- 
lection, and especially where the rights of a large number of persons 
are involved, and a great number of suits may be avoided, and indi- 
vidual loss and damage prevented, courts may properly interpose by 
injunction to prevent the collection of such tax. 

2. PARTIES TO SUCH SUITS. It is not objectionable for others having a like 
interest with the original plaintiffs to make themselves parties. 

3. JUDICIAL KNOWLEDGE. As the Constitution makes no positive provision 
and furnishes no specific direction to ascertain what law is enacted by 
the other co-ordinate departments, or how, or when they are so enacted, 
it follows that the court does so from and by reason of its inherent 
judicial knowledge and power; hence an issue of fact, whether a par- 
ticular bill has been passed by the Legislature in conformity with the 
constitutional provisions, will not be submitted to a jury. 

4. STATUTE LAW, HOW ASCERTAINED. The courts will not disregard an 
Act of the Legislature because the Journals of one or both houses of 
Legislature fail to show its passage in strict conformity to all the direc- 
tions in the Constitution, it being in other respects perfect and unob- 
jectionable. 

5. MUNICIPAL CORPORATIONS NOT CONTRACTS. Public or municipal corpo- 
rations established for public purposes, such as the administration of 
local or civil government, are not in the nature of contracts between 
the State and the corporation ; but such corporate powers may be 
enlarged, or contracted, or destroyed, at the will of the Legislature. 

6. ASSENT OF THE PEOPLE TO A CITY CHARTER. Such assent is not neces- 
sary to the validity of a charter enacted by the Legislature ; but if such 
assent was necessary the organization of the city government under the 
charter would evidence such assent. 

7. LEGISLATIVE POWERS TO GRANT CHARTERS TO CITIES, WITH POWERS OF 
TAXATION. The power to create local municipal corporations is an 
essential incident of, and inherent in, the grant of legislative power 
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under our republican form of government, and while the Legislature 
cannot delegate its general legislative power, yet it is equally well 
settled, that it may confer on such corporations local legislative power 
adequate to the purposes of their creation. 

8. MunicipaL TAX. If such tax be in excess of the limits of the charter, 
the levy to the amount of such excess would be void. 

9. ASSESSMENT OF TAXES. See Texas Banking and Insurance Co, r. The 
State, supra. 

10. OccUPATION TAX. ‘Taxes levied upon trades and occupations are not 
prohibited by the Constitution. 

11. MunicrPaL OFFICERS. From the power to create a municipal corpora. 
tion would follow the right to invest it with such powers as are neces- 
sary and essential for the ends and purposes of its creation, such as 
general police powers, and the means of enforcing their respect and 
observance, 

12. Crry RECORDERS. The Constitution vesting judicial power in such in- 
ferior courts and magistrates as may be created in this Constitution, 





or ky the Legislature under its authority, is sufficient to warrant the 
Legislature, in creating municipal corporations, to create municipal 
tribunals, as an essential necessity to the well-being of such municipal 
corporations. 


Apprat from Galveston. Tried below before the Hon. A. 
P. McCormick. 


On the 23d September, 1871, Solomon T. Blessing, Theo- 
dore B. Stubbs, F. W. Bartlett, Joseph Seitz, William B. Sor- 
ley, and John W. Wicks and James Hl. Trezevant, the two 
persons last named being partners under the firm-name of 
Wicks & Trezevant, filed in the District Court of Galveston 
county, their petition in behalf of themselves and all others of ' 
like interest, who might desire to become parties, in order to 
avoid a multiplicity of suits, and in their petition alleged, in 
substance, that the Act of 16th May, 1871, incorporating the 
city of Galveston, is an illegal, unconstitutional, and void act, 
and a pretended grant of a new charter to the city of Galves- 
ton, and not a law of the land, within the meaning of Section 
16 of the Bill of Rights; and that said Act was not read on 
three several days in each house, while on its passage through 
the Legislature, as required by Section 24, Article 3, of the 
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Constitution, and the rule requiring every bill to be so read 
was not dispensed with by a vote of four-fifths of the house, and 
that when said Act was ordered to be engrossed, and passed to 
its third reading, it was considered, engrossed, and read, when 
no quorum was present, 

The petition alleged further, that Article 7, Title 3, of the 
charter creating the Recorder’s Court, is repugnant to and un- 
authorized by Section 1, Article 5, of the Constitution, and 
that the ordinance of the city of Galveston of July 5, 1871, 
divides citizens into different classes, and prescribes different 
rates of taxation on classes of persons pursuing the same oe- 
cupation, and different rates for different classes, in violation 
of the rule of equality and uniformity of taxation prescribed in 
Section 19, Article 12, of the Constitution. That, under this 
ordinance, taxes differing in rate and amounts were imposed on 
persons pursuing the occupationsin which petitioners (appellants) 
were engaged, and that, under said ordinance and charter, the 
Recorder of the city of Galveston was authorized to issue writs 
of arrest, and to fine and imprison all persons who failed or re- 
fused to pay said taxes. That writs of arrest had been issued 
by one John §S. Rhea, as Recorder of the city, for the 
arrest and trial of petitioners before him as Recorder, under 
charges of not procuring from the city of Galveston licenses 
to pursue their respective occupations. Petitioners, alleging 
that they apprehended arrest and fine and imprisonment of 
themselves, prayed that the city of Galveston, its officers and 
agents, be enjoined from proceeding against them, and all 
others who might become parties plaintiff in this suit, either 
by way of arrest, trial before the Recorder, or the seizure and 
sale of their property, under pretense of authority under said 
charter or ordinance. 

In response to the prayer of petitioners, Hon. James Master- 
son, Judge of the 19th Judicial District, ordered that the 
writs of injunction do issue as prayed for, upon the several 
complainants, respectively, executing their respective bonds, 


condit. ned and payable as required by law, each bond to be 
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in double the amount of the tax alleged to be claimed by de 
fendant—a municipal corporation—as due to said corporation 
under the ordinance annexed as an exhibit to complainant’s 
bill. 

On the 6th of November, 1871, a large number of persons, 
pursuing different occupations in ‘the city of Galveston, taxed 
under the above-mentioned ordinance, gave each their bonds, 
in compliance with the fiat of the judge, and filed their peti- 
tions in this cause as plaintiffs therein, alleging the allegations 
in the original petition to be true, and that a large number of 
the petitioners therein were then under arrest, under writs of 
arrest issued by Jolin S. Rhea, acting as Recorder of the city 
of Galveston, and joining in the prayer for relief, and submit- 
ting themselves to the judgment of the court. Under the 
original and supplementary petition, a writ of injunction, as 
prayed for, was issued from the District Court on the 7th 
November, 1871, and served on the Mayor of the city and 
other officers. On the 13th November, 1871, a similar petition 
was filed in this cause by a large number of other persons, 
their injunction bonds being filed at the same time, and under 
this petition a second writ of injunction was issued. 

On the 9th December, 1871, a similar petition was filed by 
several other persons, but no writ of injunction was issued 
thereon. 

On the 11th December, 1871, a similar petition was filed in 
the cause by one Henry Duebner, alleging that he was then 
illegally under arrest, and held for trial before the Recorder of 
the city, under a charge of selling spirituous liquors in quanti- 
ties less than an ordinary wine bottle, without a license from 
the city of Galveston. His injunction bond being filed, a writ 
of injunction, similar to the writs before issued, was issued 
and served. The petitions, original and supplementary, were 
duly served on the Mayor and other officers of the city. 

The petitioners were pursuing the following various occupa 
tions: Photographers, life insurance agents, merchants, bank- 
ers and dealers in exchange, commission merchants, hotel 
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keepers, dealers in carriages, buggies, etc., ship agents, coal deal- 
ers, auctioneers, merchandise brokers, keepers of restaurants, 
insurance brokers, keepers of bar-rooms, barber shops, venders 
of wood from their own wood-yards in the city of Galveston, 
physicians, lawyers, dentists, theatres, steamboat agents, per- 
sons engaged in transporting merchandise, tailors, shoemakers, 
ticket agents for railroad companies, owners of trucks for trans- 
porting merchzndise and baggage, owners of vehicles or buggies 
kept for private use, and drawn by one horse, keepers of retail 
grocery stores where liquors were sold in quantities of not less 
than an ordinary wine bottle, and other occupations. 

Petitioners refusing to pay the taxes imposed under ordi- 
nance of July 5, 1871, writs were issued by John §. Rhea, as 
Recorder of the city, for their arrest and trial before the Re- 
corder’s Court of the city, under the charges above mentioned. 

Judgment for defendant, and plaintiffs appealed. 

Ben. C. Franklin & L. FE. Trezevaut, for appellants, filed 
an able and elaborate argument, the length of which prevents 
its insertion. 

They contended that the court erred in sustaining the ordi- 
nance of the city of Galveston of July 5, 1871, entitled, “ An 
“ordinance to establish a uniform rate of license taxes on pro- 
“ fessions, callings, and other business occupations, and on car- 
“ riages, hacks, drays, and other vehicles,” because the ordinance 
does not, as its title contemplates, impose a uniform rate of 
taxes, but imposes instead diverse and discriminating rates in 
violation of Sections 2, 16, and 21, Article 1, and Section 19, 
Article 12, of the Constitution of this State. 

To use the language of Woodbridge v. Detroit, 8 Mich., 301, 
To compel individuals to contribute money to the use of the 


be 


. 


public without reference to’ any common ratio, and without 
“requiring the sum paid by one person to bear any relation 
“whatever to that paid by another, is, it seems to me, to levy : 


“forced contribution, not a tax, within the sense of that term, 


“as applied to the exercise of power by any enlightened or re 


sponsible government.” 
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The Constitution of this State declares that— 

“ All freemen, when they form a social compact, have equal 
“rights, and no man, or set of men, is entitled to exclusive, 
“ separate, public emoluments or privileges.” 

“The equality of all persons before. the Jaw is herein recog- 
“ nized, and shall ever remain inviolate.” 

* To guard against transgressions of the high powers herein 
“ delegated, we declare that everything in this Bill of Rights is 
“excepted out of the general powers of government, and shall 
“ forever remain inviolate; and all laws contrary thereto, or to 
“the following provisions, shall be void.” 

Section 19, Article 12, declares that— 

“ Taxation shall be equal and uniform throughout the State. 
“ All property shall be taxed in proportion to its value, to be 
“ ascertained as directed by law.” 

“The Legislature shall have power to levy an income tax, 
“and to tax all persons pursuing any occupation, trade or pro- 
“fession, provided the term occupation shall not be construed 
“to apply to pursuits either agricultural or mechanical.” 

It will be observed that the great object sought to be seenred 
by the people, when they framed this section of the Constitu- 
tion, was equality and uniformity. 

In providing for this great principle, the people, says Cooley, 
in his work on Constitutional Limitations, page 495, have done 
no more than to state in concise language a principle of consti- 
tutional law which, whether declared or not, would inhere in 
the power to tax. 

It is clear, says Blackwell, on Tax Titles, page 7, that when- 
ever the property of a citizen shall be taken from him by the 
sovereign will, and appropriated without his consent, for the 
benefit of the public, the exaction should not be considered as 
a tax, unless similar contributions be made by that public itself. 
This is in accordance with that well known maxim, that where 
the burden is common there should be common contribution to 
discharge it. 

Every preson, says Kent, Vol. II, paye 331, is entitled to 


< 
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be protected in the enjoyment of his property, not only from 
invasions of it by individuals, but from all unequal and undue 
assessments on the part of government. It is not sufficient 
that no tax be imposed on the citizens but by their consent. 
The citizens are entitled to require that the Legislature itself 
shall cause all public taxation to be fair and equal in propor- 
tion to the value of the property, so that no one class of indi- 
viduals, and no one species of property, may be unequally or 
unduly assessed. 

Jean Baptiste Say, the great French politico-economist, says, 
“That system of taxation is best, or least bad, which presses 
‘impartially on all. Taxation, being a burden, must needs 
‘weigh lightest on each individual when it bears on all alike.” 
Puffendorf, chapter 9, book 7, contains the following: 
Since the subjects are obliged to the bearing of taxes, and 
‘the like burdens, on no other account but as they are necessary 

to detray the public expenses in war or peace, it is the duty 

of sovereigns in this respect to draw no further supplies than 
‘either the mere necessity, or the signal benefit and interest of 
the State shall require. And then they are to see that these 
impositions be levied according to the justest proportion, and 
‘that no immunities or exemptions be granted to certain per- 
sons to the defrauding or oppressing of the rest.” 

In Toledo Bank v. Bond (1 Ohio State Reports, 699), the 
court say, “It is an essential requisite of the taxing power, 
“that it should be so exercised as to apportion the burdens of 
“the government with equality and justice to all the members 
“of the community; and a law imposing unequal burdens of 
“taxation, oppressing some to favor others, is an abuse of 
“sovereign power, and a violation of that high trust by which 
“the power of taxation is delegated.” 

In Exchange Bank of Columbus v. Hines (3 Ohio State, 1), 
the court say, “It is with a view to this essential condition 


“(equality and justice), that any people consent to confer this" 


“high civil fanction upon their government.” 
This rule cannot be expunged from the Constitution. The 
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people have written it down that the taxing power cannot be 
exercised but under its operation. 

See the same point discussed in Exchange Bank v. Hines (8 
Ohio State, 1). 

In Gilmore v. City of Sheboygan (2 Black, 510), the court 
say, “ The Court refer with approbation to the Exchange Bank 
“a. Hines,” supra. 

The Constitution of Wisconsin, Article 8, Section 1, de- 
elares, that “the rule of taxation shall be uniform, and taxes 
“shall be levied upon such property as the Legislature shall 
* prescribe.” 

“Its mandate, it is true,” says the Supreme Court, in Knowl- 
ton v. Supervisors of Rock Co. (9 Wisconsin, 410), “ is very 
“brief, but long enough for all practical purposes—long 
“enough to embrace within it clearly and concisely the doe- 
“trine which the framers intended to establish, to wit, that of 
“equality. The rule of taxation shall be uniform ; that is to 
“say, the course or mode of proceeding in the levying or lay- 
“ing taxes shall be uniform ; it shall in all cases be alike. The 
“valuation (of property) must be uniform, the rate must be 
“uniform. Thus uniformity becomes equality, and there can 
“be no uniform rule which is not an equal rule.” 

The Legislature cannot confer on the city of Galveston a 
power to tax which it cannot itself exercise (Cooley’s Const. 
Limitation, 198). 

(Parish of Orleans v. Cockran, 20 La. An., 373 ; Police Jury 
v. Nogues, 11 La. An., 739; Hunsaker v. Wright, 30 IIL, 
146; City of Zanesville v, Richards, 5 Ohio State, 589; 
Knowlton v. Supervisors of Rock Co., 9 Wisc., 410; Weeks 
City of Milwaukee, 10 Wisc., 242; Marr v. Enloe, 1 Yerger, 
452; Prim v. City of Bellville, Ill:, Superior Court, from 4 
Chicago—Legal News, 527, April, 1872). 

It will be remembered that the subjects of taxation pre- 
scribed by the Constitution, are property, income, and persons 


pursuing occupations, trades, and professions, excepting agri- 


cultural and mechanical pursuits, being distinct subjects. 
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It will be noted that the last-named subject is nothing 
more nor Jess than the pursuit of an occupation, trade or pro- 
fession by a person. That it is in the nature of a poll tax ; 
that property, income, or salary, forms no part of the subject ; 
that the tax is to be imposed simply on all persons pursuing 
occupations, without reference to property, either in amount or 
kind, without reference to any income or capital that the per- 
sons may have, or may receive, or may employ in the pursuit 
of their occupations ; that the tax is to be imposed without 
reference. to personal skill or energy, to suc or failure, or 
to the accommodations of a hotel, or to the amount of deposits 
in a bank, or stalls in a stable, since otherwise the tax would 
not be what it purports to be, an occupation tax, purely and 
simply, but would be either a property tax or an income tax, 
which it dves not profess to be, or some anomalous tax vet un- 
known to political economy, and unauthorized by the Consti- 
tution. . 

It is to be observed, also, that the tax is to be imposed on 
ail persons, not firms or associations of persons, since firms or 
associations of persons are not known to the Constitution as 
subjects of taxation. 


It will be observed that the tax imposed by the ordinance 


of the 5th of July, purports to be a tax ou persons pursuing 
occupations, except so far as it imposes a tax on carriages, 
drays, and other vehicles, which is a tax on property, and which, 
not being ad valorem, the Legislature has no power to levy, and 
of course cannot delegate such power to the city council. 

. By this ordinance merchants are divided into twelve differ- 
ent classes, each class being taxed by a different rate, some 
merchants being classed according to the amount of sales, 
some according to the kind of merchandise sold, some accord- 
ing to the class of persous to whom the merchandise is sold, some 
according to the mode and manner in which the merchandise 


is sold, some according to the time of commencing business. 


,* 


Retail grocery stcres are divided into two classes; commis- 


sion merchants and produce brokers into tour classes ; dealers 
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in wood and charcoal into two classes, one class not being 
taxed ; ticket or freight agents for railroad companies into two 
classes, one class not being taxed, being a discrimination in 
favor of agents for railroad companies located in this State ; 
theaters into two classes ; junk dealers into two classes, accord- 
ing to the amount of sales. 

Tailors, shoemakers, and barbers, mechanical occupations, 
are taxed. The barber is taxed according to the number of 
his chairs, 

The rate of taxation being in every instance determined by 
the classification. 

Each vehicle and horse is taxed twice—first as pro) erty, in 
proportion to its value; secondly, by a specific and arbitrary tax. 

The ordinance in question fixes unequal taxes upon persons 
pursuing the same occupation. It is therefore unconstitutional 
and void, 

(Parish of Orleans v. Cockran, 20 La. An., 373; The State 
v. Merchants’ Insurance Co., 12 La. An., 802; Police Jury », 
Nogues, 11 La. An., 739.) 

In People v. McCreery (84 Cal., 455) overruling People v. 
Coleman (4 Cal., 46), which followed the dicta in Aulanier v. 
The Governor (1 Texas, 653), the court say: “ Nor can we sub- 
scribe to the proposition that the Legislature, at its discretion, 
may discriminate between different classes of property or citi- 
zens in the imposition of taxes. 

In Crow v. State (14 Mo., 238), the court say: “ Concede 
“this power to the Legislature, and the only instrument of 
“tyranny which is longer deprecated in the comparatively free 
“ vovernments of modern times, receives an efficiency never 
“designed by our fathers, and too dangerous to be contem- 
“ plated without the greatest solicitude.” 

As to equality and uniformity in taxation, see Marr v. Enloe, 
1 Yerger, 452; Oliver v. Washington Mills, 11 Allen, 268; 
Mayor of Columbia v. Beasly, 1 Humph., 232; The State v. 
Eastabrook, 3 Nevad., 173; Lexington v. McQuillan’s Heirs, 9 
Dana, 512; Suttan’s Heirs v. Louisville, 5 Dana, 512. 
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The city council has no power to transmute the right of pur- 
suing the occupations in question into a privilege, to be enjoyed 
by those only who may pay the tax, or obtain a license on such 
terms as may be prescribed within the discretion of the city 
council, 

It was contended (in Crow v. The State, 14 Mo., 237) that 
this license tax was a tax on the occupation of the merchant 
and not on his property. 

The court held that the distinction was one of form and not 
of substance, and that a double ad valorem tax was imposed on 
the property of the merchant and grocer, and said: 

“ A tax of five hundred dollars’ worth of property belonging 
“to one citizen, of one dollar, and a tax on the privilege of 
“holding, using and enjoying five hundred dollars’ worth of 
“ property by another citizen of the same amount, exhibits a 
“ difference, if there be one, so impalpable and evanescent as 
“not to be clearly identified by language. 

“Tn the case put above, it is the property in both instances 
which is looked to in fixing the tax. The citizen finds one 


ww 
« 


exactly as heavy as the other, and has precisely the same re- 


nw 


sources out of which to pay it. In the latter case it is assumed 


“~ 


that the tax is imposed merely on the occupation, and yet it 


“is plain that if the license-taker had no property, he would 
“not only have had no tax to pay, but could not have received 
“ 


a license.” 

As a tax on property, the tax in question is illegal, because: 
First. Not assessed. 

Second, The property is not taxed in proportion to its value. 
Third. The tax is not equal and uniform. 

The ad valorem tax levied under the ordinance of June 20, 
1871, is one-fourth of one per cent. in excess of the limit pre- 
scribed by the Charter, and beyond the power of the city council. 
(See Charter, Article 1, Title 5; Dillon, Section 610, and cases 
cited.) 


C. B. Sabin and Walter L. Mann, for appellee. 
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Moorr, J. This suit was brought by appellant, Blessing, 
and some six or seven others on their own behalf, and on behalf 
of all others having a like and common interest, who might 
make themselves parties, to enjoin and restrain appellant from 
proceeding in prosecutions alleged to have been commenced 
by warrants issued by John S. Rhea, claiming to be acting as 
recorder, under pretense of authority alleged to have been con- 
ferred on him by an Act of the Legislature, incorporating the 
city of Galveston, on which warrants petitioners allege some 
of them were threatened with arrest, and others of them had 
been arrested, for breach of an ordinance requiring them to 
pay a license tax on their respective occupations, trades, and 
professions, and, also, to enjoin and restrain appellee from the 
collection of said license tax. The injunction asked was al- 
lowed by the judge to whom the petition was presented. And 
after it was filed, many others, who allege that proceedings 
had been, or were about being commenced against them, before 
said pretended recorder, for penalties for their failure to pay 
a like license tax on their respective occupations, appeared and 
made themselves parties, and gave bonds as required by the 
order of the judge granting the injunction. 

Many questions of great general as well as local and individ- 
ual interest are presented by the record, and have been dis- 
cussed by counsel with consummate ability and with a research 
and learning which exhibits a thorough knowledge and com- 
plete mastery of the subjects which they involve, 

The principal grounds upon which appellants rely for a re- 
versal of the judgment, which need be considered by us at this 
time, resolve themselves into the following general propo- 
sitions : 

First. The Charter or Act, under-and by virtue of which 
appellee claims to exercise corporate powers, is inuperative and 
void, and confers no corporate power or authority whatever 
upon appellee. 

1. Because it was not passed by the Legislature in conformity 
with the directions of Section 24, Article 3, of the Constitution. 
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9. Said act of incorporation was not submitted to the citizens 
of the city of Galveston for their approval or rejection, but was 
attempted to be imposed upon them without their consent. 

Second. The Constitution does not authorize the Legislature 
to delegate to the city of Galveston authority to levy and collect 
taxes from the people. 

Third. The ordinance levying the tax claimed from appel- 
lants exceeds the power of taxation conferred on said city by 
its charter, and is in conflict with the constitutional restrictions 
regulating the levy and collection of taxes. 

Fourth. The Recorder’s Court created by the charter of the 
City of Galveston, in which the proceedings were had to en- 
force the penaities for failure to pay said taxes, is not such a 
judicial tribunal as is warranted by Section 1, Article 5, of the 
Constitution. 

As preliminary to the discussion of the questions involved in 
these propositions, it will not be amiss, especially as it involves 
the sole ground upon which the injunction was granted by the 
judge to whom the petition was presented, to refer to an ob- 
jection made by appellee on the hearing of the case in the Dis- 
trict Court, and also urged before us as a ground why the judg- 
ment should not be reversed, viz.: This suit was brought to 
enjoin the collection of taxes with which a court of equity 
ought not to intefere, because it does not appear that any irre- 
parable injury will accrue, and appellants have a full and com- 
plete remedy at law. 

This proposition is unquestionably sustained by the weight 
of English authority, and has received the sanction of many 
American Courts of the highest character. But while we are 
willing to concede its correctness in a general sense, and freely 
admit that courts should not lightly interfere to restrain, by in- 
junction, the collection of taxes either municipal or State, 
and should, indeed, if asked to enjoin taxes levied for general 
revenue, or when their interposition might lead to the embar- 
rassment of the State, do so with the greatest circumspection, 
and only then in cases where it .is plainly manifest it is their 
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imperative duty in the exercise of their equity powers, yet 
tunis rule is only applicable, we think, in such extreme cases as 
those indicated. In an ordinary case involving the validity of 
a tax, either State or municipal, on constitutional or other 
grounds, which may be considered and determined by the 
court just as consistently with public interest before as after 
its collection, and especially where the rights of a large num- 
ber of persons are involved, and a great number of suits may 
be avoided, and heavy individual loss and damage prevented, 
we concur in the conclusion, supported, we believe, in number 
and weight, by the better considered American cases, that courts 
may properly interpose by injunction to prevent its collection. 
(13 Gratt., 78; 27 Geo., 354; 25 Iowa, 436; 38 Penn., 309; 58 
Id., 338 ; 22 Ind., 262; 10 Id., 70; 30 Ill., 148; 20 Id., 357; 21 
Mich., 498; 20 La. An., 450; 10 Wis., 242; 380 Conn., 404; 
16 Ohio, 574; 6 McL., 142; 12 Tlow., 567.) 

Nor do we think there was any valid objection to other par- 
_ ties, having a like interest with the original plaintiffs, making 
themselves parties. (54 IIl., 240; 51 Id., 180; 7 Cold., 49 ; 24 
Barb., 187.) 

Section 24, Article 3, of the Constitution, says: “ No bill 
shall have the force of a law until on three several days it be 
‘6read in each Honse, and free discussion be allowed thereon, 
“unless, in case of great emergency, four-fifths of the heuse in 
‘which the bill shall be pending may deem it expedient to 
“dispense with this rule. And every bill having passed both 
-“ houses shall be signed by the speaker and president of their 
“respective houses; provided, that the final vote on all hills 
“or joint resolutions appropriating money or lands for any pur- 
* pose shall be by yeas and nays.” Section 17 of the same 
article reads: “ Each house shall keep a journal of its own pro- 
“ ceedings, and publish the same; and the yeas and nays of the 
“ members of either house, on any question, shall, at the desire 
“ of any three members present, be entered upon the journals.” 
Section 25, of Article 4, requires: “Every bill which shall have 
“passed both houses of the Legislature, shall be presented tc 
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“it, but if he disapproves he shall return it with his objections 


“the Governor for his approval. If he approve he shall sig 
“to the house,” etc., ete. And Section 26, same article, says: 
“Every order, resolution, or vote, in which the concurence of 
“both houses shall be required, except the question of adjourn- 
“ment, shall be presented to the Governor, and must be ap- 
“proved by him before it can take effect ; or being disapproved 
“shall be re-passed in the manner prescribed in case of a bill.” 

Substantially similar provisions are to be found in the Consti- 
tutions of most of the. States, and have elicited much judicial 
as well as political discussion, resulting in marked divergent 
and conflicting opinions and conclusions. We are only inter- 
ested with those of a judicial character. A bill does not be- 
come 2 law, or order, resolution, or vote take effect, until it has 
undergone the consideration and final action of both the legis- 
lative and executive departments, although it may net neces- 
sarily receive the sanction of the latter. The judicial depart- 
ment has no participation with the other departments in mak- 
ing or enacting laws; but to it isentrusted the sole duty of ad- 
ministering them. And as the Constitution makes no positive 
provision, and furnishes no specific direction how it shall ascer- 
tain what law is enacted by the other co-ordinate departments, 
or how or when they are so enacted, it follows that it does 
these solely from and by reason of its inherent judicial knowl- 
edge and power. It is evidently, therefore, an incongruous 
proposition, to insist,as has been done in some cases, that an 
issue of fact, whether a particular bill has been passed by the 
Legislature in conformity with the constitutional directions, 
can be presented in the final decision of the case on its merits 
by the jury. This would be, in effect, to take from the judge 
the right and duty of knowing and declaring the law and con- 
ferring it upon the jury. If any question can arise, whethera 
bill has, in fact, become a law, it is a question which addresses 
itself solely to the court, to be answered by its jndicial knowl 
edge, privileged, undoubtedly, however, to-call to its aid such 
means of enlightenment and information as+ may be compati- 
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ble with judicial discretion, and the proper exercise of judicial 
functions. 

The difficult question still remains for determination, 
whether, if the court, through its judicial knowledge, or being 
enlightened by inspection or satisfactory evidence of the con- 
tents of the journals of the two houses of the Legislature, is 
informed that the bill does not appear to have been passed by 
the Legislature in conformity with all the constitutional direc- 
tions and requirements, is it the duty of the court, or is the 
court at liberty, to say that such bill has not become a law, 
though signed by “ the speaker and president of the respective 
“houses,” and verified and apparently consummated by the ap- 
proval of the Governor? Beyond question, many courts have held 
that they may, and jurists of the highest character have sanctioned 
their conclusions. We are constrained, however, to say that we 
cannot agree that, either on principles of sound reason or the 
weight of aythority, can it be maintained, that the judicial depart- 
ment, on the bare fact that the journals of one or both houses of 
the Legislature fail to show the passage of the bill in full and strict 
conformity to all the directions contained in the Constitution, 
should disregard and treat as naught an act in all other respects 
perfect and unobjectionable, as was in effect said by the Su- 
perior Court of Ohio (Miller v. The State, 3 Ohio St., 453). 
We do not say, for we are not called upon in this case to do so, 
how far the court may be bound by the mere signatures of these 
officers as conclusive evidence of the alleged law, when the objec- 
tion presents the question of “the authority in which the law- 
“ making power resides, or the number of votes a bill must re- 
“ ceive to becomea law.” The power to make law is in the Leg- 
islature, and is exercised by the requisite number of members 
and votes required in the Constitution to pass a particular bill. 
The signature of its officers and the approval of the Governor 
cannot, unquestionably, make that law which has not been en- 
acted by the Legislature. They only furnish evidence, conclu- 
sive or otherwise, as may be held, of the enactment of the 
alleged law by the Legislature. And, while we may see great 
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difficulty as well as danger in holding that the judicial depart- 
ment may go behind the final and concluding if not conclusive 
evidence provided in the Constitution for authentication of all 
bills passed by the Legislature, this is altogether a different 
question from that presented by the proposition that the court 
may disregard the bill, though passed by the requisite majority, 
because of some irregularity in some preliminary order of 
business, or through failure of either house in keeping a full 
and accurate journal of its proceedings. To do so would, in 
our opinion, lead to most disastrous consequences. (Cooley, : 
Const. Lim., 191, 192, and cases cited in notes.) 

If we were to treat the signature of the speaker and president 
of the two houses, the approval of the Governor, and the record 
of the act in the department of State, as merely prima facie 
evidence of its validity, the irregularities or mere omissions 
shown by the journals, as insisted upon by appellant’s counsel, 
would not warrant the conclusion that it had not been duly and 
legally enacted by the Legislature. Looking at the journals 
alone, it can only be said, at most, that there is some doubt 
whether the act as approved by the Governor had been passed 
by the Legislature in manner and form as directed in the Con- 
stitution. Evidently this would not rebut the presumption in 
favor of the law from the signature of speaker and president, 
though no weight should be given to the action of the execu- 
tive department, whose opportunity of correct information of 
the action of the Legislature is certainly much better than that 
of the judicial department, and to whom it is equally as impor- 
tant for the correct discharge of its own constitutional fune- 
tions and duties. 

No principle of law is more clearly or firmly settled than that 
public or municipal corporations, established for public pur 
poses, such as the administration of local or civil government, 
are not in the nature of contracts between the State and the 
corporation, and that their charters may be annulled and re- 
voked at the will and pleasure of the Legislature, as it deems 
the public good may require. “It is,” said Justice Nelson, 

42 








658 = SBuressine v. THe Crry or Gatvesron. [Term of 





Opinion of the Court. 





“an unsound and even absurd proposition that political power 
“conferred by the Legislature can become a vested right as 
“ against the government in any individual or body of men.” 
(People v. Morris, 13 Wend., 325.) ‘ Public or municipal cor- 
“ porations are established for the local government of towns 


“or particular districts. The special powers conferred upon 


os 


them are not vested rights as against the State, but, being 


“6 


wholly political, exist only during the will of the general Leg- 


ee 


islature ; otherwise there would be numberless petty govern- 
“ ments existing within the State, forming part of it but inde- 
“pendent of the control of the sovereign power.” (16 How., 
369.) Such corporations are the creatures of the State, made 
for a specific purpose, to exercise, within a prescribed limit, 
powers conferred upon them. 

The State may withdraw these local powers of government 
at pleasure, and may, through its Legislature, or other ap- 
pointed channels, govern the local territory as it governs the 
State at large. It may enlarge or contract its powers or de- 
stroy its existence. (United States v. The Baltimore and Ohio 
Railroad Co., Wall.) The Legislature cannot alienate any part 
of its legislative power. ‘It cannot, therefore,” says Shars- 
wood, J., “by legislative act or contract invest a municipal 
“corporation with irrevocable franchise of government over 
“a part of its territory.” (64 Penn. St., 169.) 

It necessarily follows from these fundamental and well- 
established general principles, that the fact of an existing act 
of incorporation, or the failure to submit to the people for 
acceptance or rejection the new act of incorporation, in no way 
affects the validity of the new charter. If so, the right and 
power of government over so much of the State as is included 
in the corporate limits of the city, is vested, not in the Legisla- 
ture; but in the local community; and delegated power will 
have become superior to the source from which it derives its 
existence; or the people of a particular locality may dictate 
the manner in which the legislative power in their particular 
locality shall be exercised.. If, however, assent to the act of 
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incorporation must be shown, this is sufficiently done by the 
subsequent organization and continued exercise of the fune- 
tions conferred by the act. 

The rule, however, which applies to private corporations, 
that the incorporating act must be assented to or accepted be- 
fore it has any effect, has no application to statutes creating 
municipal corporations. These, as says Judge Dillon, are im- 
perative and binding without any consent, unless the act is 
expressly made conditional. (Dill. Munictpal Corp., Section 23). 

No special authority, it is said, is conferred by the Constitu- 
tion upon the Legislature to create local municipal corpora- 
tions, such as cities and towns, and therefore the legislative 
power to levy taxes, cannot, it is insisted, be conferred upon 
or delegated to such corporations. It is sufficient answer to 
this proposition, to say, that the power and authority to create 
local municipal corporations, though generally mentioned and 
specially authorized in most constitutions, is an essential inci- 
dent of andinherent in the grant of legislative power, under 
our social organization and republican system of government. 
And while it is a well-recognized rule, that the Legislature 
cannot delegate its general legislative powers, it is equally well 
settled, that it may confer on such corporations local legislative 
power adequate for the purposes of their creation. These 
propositions are illustrated and supported in cases heretofore 
referred to. 

It, asis urged, the ordinance levying the taxes, about which 
the present controversy arose, exceeds the legislative power of 
taxation, or there is a violation of any provision of the Con- 
stitution in said ordinance, or in the proceedings authorized by 
it, for the collection of the taxes levied thereby, to the extent 
of such conflict it is of course void. The main points urged in 
support of this objection, seem to be, the want of an assess- 
ment by a justice of the peace, and the alleged want of equal- 
ity and uniformity in the tax. Both of these propositions 
have been sufficiently discussed in their general aspects in the 
ease of The Texas Banking and Insurance Co. v. The State, 
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in which suit was brought by the State for the recovery of a 
similar character of tax. 

It may be proper, however, for us to say, that we are not to 
be understood as holding, that all the taxes levied by this 
ordinance are warranted by the Constitution. Our decision, on 
the contrary, is intended to be limited in its application to taxes 
on occupations, trades and professions. The parties by whom 
this suit was instituted are unquestionably liable to this char- 
acter of tax ; if some of the others, who made themselves par- 
ties upon the ground of a common interest with the parties 
bringing the suit, are not, we cannot properly pass upon or 
determine other questions which may affect them in this case. 
Equality and uniformity of taxes on occupations, to the ap- 
proximate extent of which it is reasonably attainable, is required 
by the Constitution, and is an essential element in the power 
of taxation. But discrimination in occupations and classifica- 
tions of them, so far as it has been made to appear to us, 
seems to be a reasonable and proper rule applied by the Legis- 
lature for the purpose of apportioning such taxes with equality 
and uniformity. Until it is shown that the Legislature has 
clearly exceeded the limit of their authority and disregarded 
the restrictions by which it should be controlled, evidently 
the court cannot interfere. 

If the Legislature, or the city, under color of its authority, 
should plainly disregard the inherent nature of the taxing power 
and direct constitutional restrictions, and, under color of the 
taxing power, make palpably discriminating exactions, thereby 
making, in effect, confiscations, and levying contributions in- 
stead of taxes, or departing from the plain constitutional require- 
ment of the taxation upon the property according to its value, 
and impose heavier burthens on one character of property than 
on others, by reason of any particular use or purpose to which 
it is applied, or supposed increase of .some particular public. 
burthen or expenditure, such, for example, as keeping in repair 
roads or streets, it would be the duty of the court on its being 
properly made to appear to grant appropriate relief. 
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The objection made to the constitutionality of the Recorder’s 
Court, created by the charter, has been, in effect, answered by 
what has been heretofore said. Ifthe Legislature may, by rea- 
son of its inherent legislative power, create a municipal corpora- 
tion for purposes of local government, it seems to follow, as a 
necessary conclusion, that it may invest with such powers as are 
necessary and essential for the ends and purposes of its creation. 
Without the grant of general police powers, and the means of 
enforcing their respect and observance, tlie act of incorporation 
of a town or city would be little better than waste paper. 

Judicial power of a general character, such as is conferred 
upon constitutional tribunals, or officers clothed with judicial 
functions for the general administration of the laws, in contra- 
distinction to local or municipal ordinances and regulations, can- 
not beconferred upon mere corporation courts created to enforce 
the police powers delegated to such corporations. This seems 
to be the extent to which we can certainly say, in the absence 
of the constitutions and statutes applicable to them, that 
most of the cases cited by appellant clearly go. Some of them, 
however, seem to lay down a broader rule. We cannot con- 
sent to give the sections of our Constitution, conferring and 
distributing the judicial power, so limited and technical a, con- 
struction and application. We think its language, vesting 
judicial power “in such inferior courts and magistrates as may 
“be created in this Constitution, or by the Legislature under 


b] 


“its authority,” entirely sufficient to warrant the Legislature, 
when creating municipal corporations, in the absence of any 
restriction, to create local municipal tribunals as an essential 
necessity to the well-being of such local municipal corporations. 
(The State v. Young, 3 Kansas, 445; Hutchings v. Scott, 4 
H. (N. J.), 218; Schaffer v. , 17 Md., 381; 32 
Md., 369.) 
There being no error in the judgment, it is affirmed. 


Affirmed. 


(Justice Gould did not sit in this case.) 
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ABANDONMENT. 

HOMESTEAD, 11, 12, 18. 

1. It is not an open question in this court that the wife, when forced by 
the action of the husband to assume and fulfill the duties of a feme sole, 
or the head of the family, may exercise the rights and privileges of such 
position. Ann Berta Lodge v. Leaverton, 18. 


ACCOMPLICE. 

EVIDENCE, 7, 8. 

1. One jointly indicted with a defendant on trial, and who testifies upon 
a condition that all prosecutions concerning the affair of which he is 
salled to testify be dismissed, is considered an accomplice, and the de- 
fendant in such case is entitled to have the instraction given to the jury 
that they shall not convict upon the unsupported testimony of such ac- 
complice; and it is so held although the defendant in his testimony 
denies the fact of his guilt. Barrara v. The State, 260. 

2. The fact that a witness testifies in order to escape prosecution, and 
the moral delinquency involved in actua] guilt, affect the credibility of 
the witness so as to render corroboration necessary. Id. 


ADMINISTRATOR. 

1. An administrator cannot assign claims due the estate in satisfaction 
of his individual debts. Bledsoe v. White, 130. 

2. In a suit against an attorney for funds collected on a note, the prop- 
erty of an estate, payable to the administrator or bearer, such attorney 
cannot plead that such note had been assigned to him by the adniinistra- 
tor in payment of a debt owed by the administrator to the attorney. Jd 


AGGRAVATED ASSAULT. 

A party charged with committing an aggravated assault by striking 
with a pistol, alleged in the indictment to have been a deadly weapon, 
cannot complain that the law of simple assault was not given in charge 
to the jury, when the evidence showed that the pistol, even as used 
was a deadly weapon. Chambers v. The State, 254 


ALIBI. ; 
CRIMINAL PROCEDURE, 4, 5. 
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AMENDMENT. 

1. Where judgment was taken by default, enforcing a vendor’s lien 
set up by amendment upon one-half interest in a town lot, wherein the 
original lien was insisted upon against two-thirds of a half interest, and 
defendant having no notice of amendment: Held, to be error. King v. 
Goodson, 15. 

2. Suit was brought to foreclose a mortgage which refers to a deed in 
the mortgagor’s possession for the boundaries of the mortgaged premi- 
ses, and the defendant had been notified to produce the original deed, 
and in absence of the original, the plaintiff has introduced parol evi- 
dence as to the boundaries as set out; when the defendant in his evi- 
dence read the original deed, whereby it appeared that the plaintiff's 
petition was insisting on foreclosure of the mortgage upon lands not 
included in it, and on ascertaining the fact for the first time, Held, it is 
not error to admit an amendment to be filed, disclaiming as to the 
excess, and limiting the prayer for foreclosure to the land actually in- 
cluded in the mortgage. Trotti v. Hobby, 349. 


APPEAL. 

APPEAL BonpD, 1, 2. MANDAMUS. 

BANKRUPTCY, 1. PARTIES, 1. 

INTERVENOR. 

1. A judgment is not final from which an appeal can be taken unless 
the whole of the matter in controversy as to all of the parties be dis- 
posed of. Simpson v. Bennett, 241. 

2. A judgment dismissing a petition of intervention is not such a final 
judgment as will authorize an appeal by the intervenor, before final 
judgment rendered in the court below on the matters in issue between 
plaintiff and defendant. Were the practice different, the remedy of in- 
tervention would cause a multiplicity of suits, instead of preventing 
them, which is its main object. Stewart v. The State, 242. 


APPEAL BOND. 

1. See a bond held fatally defective as appeal bond from the County 
Court to the District Court, and which could not be supplied by a new 
bond, so as to confer jurisdiction upon the District Court. Aing v. Hop- 
kina, 48. 

2. This court has allowed new appeal bonds to be substituted only 
when the original bond was insufficient in amount, or when signed by 
but one security. Id. 


ARBITRATION. 
ESTOPPEL, 1, 2. 


ASSESSOR AND COLLECTOR. 
Bonp, 1. 
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ASSIGNMENT. 

ADMINISTRATOR, 1. 

JUDGMENT, 3. 

1. A bank account book, being a chose in action not assignable by de- - 
livery, its delivering to a third party will not vest in him dominion over 
the money it represents, nor authorize him to maintain an action for it 
in hisown name. Stewart v. The State, 242. 


ASSESSMENT. 
TAXES AND Tax SALgs, 8, 14, 19. 


ATTORNEY. 
ADMINISTRATOR, 2. 
BILL OF REVIEW, 2. 
The relation of attorney and client is that of trust, and ‘a violation of 
duty by the attorney is an act done ina fiduciary capacity under the 
bankrupt law. Flanagan v. Pearson, 1. 


BANKRUPTCY. 
ATTORNEY. 
1. BANKRUPTCY does not suspend proceedings on appeal in the Su- 
preme Court. Flanagaz v. Pearson, 1. 
2. See case of judgment fora debt made in fidiciary capacity, and 
not discharged by proceedings in bankruptcy. 
3. The bankruptcy of the payee of a note taken by such payee for a 
debt due his principal will not deprive the maker from such credits as he 
has honestly acquired in belief that the payee of the note was the owner. 


Yarborough v. Wood, 91. 


BILLS OF EXCHANGE. 
PROMISSORY NotTus. 


BILL OF REVIEW. 

1. A suit brought by heirs to set aside an administration sale of 
property sold by their father’s administrator on the ground of fraud, 
is in substance a bill of review, and barred in two years, and in case of 
minors two years after their majority. Aleinecke v. Woodward, 311. 

2. Quere: Can an attorney of an administrator purchasing at his sale 
be an innocent purchaser, when such sale is attacked for irregularities, 


Id. 


BORDER AND COAST LEAGUES. 
LAND, 4. 


BURGLARY. 

1. An entrance into a house of any part of the body however small, 
is an entry sufficient to warrant convicton for burglary, provided that 
the intention be to commit a felony, and the other statutory requisites 
of burglarv be present. Franco v. The State, 276. 





666 INDEX. 


BURGLARY — Continued. 

2. Where the testimony showed that the accused, about four o’clock in 
the morning, had raised the window in the dwelling of an aged lady 
and was holding it up with his hand in such a way that his fingers 
were within the house, his elbows resting on the sill of the window, his 
body outside of the house, when some of the inmates hearing the noise 
and approaching, he suddenly dropped the window and fied, there 
being valuable property in the house, and no excuse being given or 
other known object, such entry, and the circumstances, are sufficient 
from which the jury may find the felonious intent; and a verdict of 
guilty is supported. Jb. 

3. In an indictment for burglary, it is proper to charge the unlawful 
entry with intent tocommit a theft, and the theft. Such manner of 
charging the offense is not bad for duplicity. 

4, Article 631 of Criminal Procedure, sub-division 4, provides that theft 
is included as one of the degrees of burglary; it including every 
species of housebreaking and of theft from a house. Shepherd v. The 
State, 501. 


BOND. 

Under the Act of 1866, regarding the assessment and collection of 
taxes, the omission of the collector to execute a new bond within tep 
days after the 1st of January following, the execution of the first bond 
does not release the securities on the first bond for liability on account 
of a default of the collector occurring after the period when the second 
bond should have been executed. Tinsley v. Rusk Co., 40. 


CATTLE. 

Wherever theft of cattle is charged and the evidence is that the 
cattle were taken from their accustomed range, the Article 2410 b, of 
the Code, inflicting: a less punishment for theft, should be given in 
charge by the court, and, in most cases, the succeeding Article, 2610, 
should be given—said clause imposing a punishment for removing 
cattle from their range where there is no fraudulent intent. Campbell 
v.elhe State, 591. 


CERTIFICATE. 
EVIDENCE, 2. 


CHANGE OF VENUE. 
VENOE, 3, 4. 


CHARGE OF TilE COURT. 
AGGRAVATED ASSAULT. PRACTICE, 4, 14. 
CoMMON CARRIER, 1. » SWINDLING, 2. 
CRIMINAL PROCEDURE, 1, 4, 7. 
1. A negro woman was sold and delivered in November, 1864, with- 
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CHARGE OF THE COURT—Continued. 

out bill of sale, was held by vendee until emancipation. In a suit by 
the vendor of the negro for specific performance of a parol contract for 
sale of a tract of land which by contract was to be part consideration 
for the negro, possession of which had been given: Held, error to in- 
struct the jury thata bill of sale was necessary to pass title to the 
negro, or that plaintiff should show title and right to convey the negro. 
Castleman v. Sherry, 59. 

2. To charge the jury that evidence of the admissions of a party is 
dangerous and liable to abuse: Held, error as charge upon the weight of 
evidence, Jd. 

3. Where an improper charge could not possibly work an injury to 
the party complaining of it, it is not a ground for reversal on appeal. 
McClane v. Rogers, 214. 

4. Ina criminal case it is not sufficient to charge the genera] princi- 
ples of law defining the offense charged: instructions should be given 
on the law applicable to the particular case, as developed by the testi- 
mony. Furrer v. The State, 295. 

5. The practice of giving in charge all the provisions of the Code 
relating to an offense in all its degrees without reference to the facts of 
the case, which has prevailed to some degree in Texas for nine years, 
again reprobated. Lopez v. The State, 298. 

6. It is error to instruct the jury that the presence of the accused at 
the time of the robbery, his failure to give the alarm, his silence, his 
inaction, and the supposed concealment of the offense by him, were 
sufficient to authorize a conviction ; the Code requires advice given, or 
an agreement entered into to commit the offense, coupled with an actual 
presence at the commission of the offense. Aing v. The State, 282. 


>” 
sy 


7. The fact that the charge read to the jury on the trial of a criminal 
cause bore the style and file-mark of another criminal cause, raises no 
presumption that it had been used on the trial of another party, nor, if 
applicable to the case, would the fact that it had been so used be a 
ground for new trial. Austin v. The State, 355. 

8. On atrial for murder, the following language was used by the 
judge in his charge: “If, therefore, the jury are satisfied, beyond a 
‘*reasonable doubt, from the testimony adduced, that the means used . 
“ by the defendant were likely to kill or do great bodily harm,” etc., ‘‘ the 
“jury will return their verdict for murder in the first degree.” Held, 
where the defense relied on was an alibi, that such a charge indicated 
the opinion of the judge as plainly, and much more injuriously than if 
it had been directly expressed, and was error, for which a judgment 
of conviction should be reversed. Walker v. The State, 360. 

9. CHARGE OF CouRT—DyING DECLARATIONS. A charge of the 
court that dying declaretions were ‘‘ worthy of the same credit as 
other evidence,” is objectionable, as a charge upon the weight of evidence. 
Id. 


10. When acharge presents a question outside of the case as made by : 
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CHARGE OF THE COURT—Continued. 
the pleading, and upon which the verdict might have been found, a 
judgment based on such verdict will be reversed. Houston & T. C. R. 
W..Co., v. Terry, 451. 

11. After the jury have received their instructions from the court on 
the trial of a criminal charge, if additional instructions are desired by 
them, they should be brought by the officer in charge into court, and, 
after notice given to the defendant or his attorney, should be instructed 
only on the points about which additional instructions are asked. Te 
instruct them through an officer without notice to defendant or his 
counsel, is error for which a judgment of conviction will be reversed 
Taylor v. The State, 504. 


COMMON CARRIER. 

1. In a suit against a common carrier for damage to cotton bales, and 
where the issue is,whether the cotton bales were received or in effect deliv 
ered to defendant, and where the testimony on such point is conflicting, 
it is error in the court in the charge to the jury to call attention to evi 
dence about which there could be no doubt, and instruct that such facts 
prove a delivery, and the consequent liability of defendant. //ouston 
& 7. C. R. W. v. Hodde & Werner, 467. 

2. The placing cotton on the wagon or car of a carrier, or near his boat 
or warehouse, is not a delivery, unless some regulation of the carrier or 
custom existing between the carriers and the public makes it otherwise, 
or notice is given to the carrier, or his agents or authorized servants 


Id. 


CONFEDERATE MONEY. . 

1. In a suit on an obligation for Confederate money, evidence is ad- 
missible to show the value of Confederate States money to ascertain 
the amount due in lawful money. Short v. Abernathy, 94. 

2. When, by a will made in 1862, a bequest was made of five hundred 
‘dollars, and suit was brought for the legacy against the executor, it was 
not error to refuse evidence offered by the executor, in defense, to show 
that the bequest was intenced to be paid in Confederate currency, or 
that it was to be discharged by a Louisianian bank-bill of that denomi- 
nation. Stephenson v. McFaddin, 322. 


CONSTITUTIONAL LAW. 

DISTRICT CLERK. MUNICIPAL CORPORATION, 3, 5 

HOMESTEAD, 8, 7. SEPARATE PROPERTY, 2, 

LOTTERY, 3. Tax AND TAx SALES, 21. 

MARRIAGE, 

1. The act of May 28, 1864, 2400 Paschal’s Digest, being passed to 
meet a condition of things public and private which no longer exists, is 
inoperative, and as it embraced more than one object, was unconstitu- 
tional. Bilis v. The State, 305. 
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CONSTITUTIONAL LAW—Continued. 

2. Section 17 of the General Provisions of the Constitution provides : 
“Every law enacted by the Legislature shall embrace but one object, 
“and that shall be expressed in its caption.” Held, that though the 
provision is mandatory, yet where the caption of an act amendatory of 
another misrecites the date of the act intended to be amended, and the 
original act was the only one ever passed on the same subject-matter, 
the mistake in date could surprise or mislead no one, and the validity of 
the amending enactment was not affected thereby. The State v. Me- 
Cracken, 383. 

3. The provisos in the act being essential parts of the description of 
the offense, a statute autlorizing their omission would be in violation 
of the Constitutional right to be exempt from answering any crim- 
nal charge but upon indictment or information. TZ’he State v. 
Duke, 455. 

4. As the Constitution makes no positive provision and furnishes no 
specific direction to ascertain what law is enacted by the other co-ordi- 
nate departments, or how, or when they are so enacted, it follows that 
tne court does so from and by reason of its inherent judicial knowledge 
and power; hence an issue of fact, whether a particular bill has been 
passed by the Legislature in conformity with the constitutional pro. 
visions, will not be submitted toa jury. Blessing v. The City of Gal- 
veston, 641. 

5. The courts will not disregard an Act of the.Legislature because the 
Journals of one ‘or both houses of Legislature fail to show its passage in 
strict conformity to all the directions in the Constitution, it being in 
other respects perfect and unobjectionable. Jd. 


CONSTRUCTION, 

CONSTITUTIONAL LAw, 2, 4, 5. 

1. The general authority in the charter to the City Council to grade, 
shell, repair, pave or otherwise improve any avenue, street or alley, or 
any portion thereof, whenever, by a vote of two-thirds of the aldermen 
present, they may deem such improvement for the public interest, etc., 
and limited by a proviso that not more than two thoroughfares within 
certain designated limits shall be paved otherwise than with shells, 
within any period of two years, extends to the -right of the city to im- 
prove any of the streets with shells, when deemed, by two-thirds of the 
aldermen present, for the public interest, and to impose two-thirds of 
the expense upon the adjoining property holders. Roundtree v. The 
(ity of Galveston, 612. 

2. Nor is such power given to the city limited or repealed by the Act 
of December 2, 1871, authorizing the city ‘“‘to issue bonds for its over- 
“due debt, to improve its streets by grading, shelling, paving and re- 
** pairing the same, and building culverts, breakwaters,” etc. ; this act 
purports to be a grant of power to the city, and not a limitation or re- 
striction upon its existing powers. Jd. 
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CONTINUANCE. 

1. An application for continuance by a defendant, who before indict- 
ment had been committed by a magistrate in default of bail, if good in 
other respects, cannot be refused on the ground that the accused had 
not used diligence to procure his testimony before indictment; no stat 
ute authorizes the clerk to issue process for witnesses before indictmeni 
found. Dinkins v. The State, 250. 

2. When the application for continuance complies with the require- 
ments of law, no discretion exists in granting it. Jd. 

3. On defendant complying with the statutory requirement for the 
first continuance, it is error to refuse the application. Austin v. The 
State, 345. ° 

4. This court will not regard a statement made in a motion for new 
trial in reference to some other alleged proceeding in the case, which 
the recor does not verify as being true, as where the transcript fails to 
show that any action was had by the court on a motion for continuance. 
A motion for new trial which alleges error in overruling the application 
will not be regarded in the absence of a bill of exceptions, showing that 
the court did act upon and overrule the application. Anderson v. The 
State, 289. 


CONTRACT. 

CHARGE OF THE Court, 1. 

EVIDENCE, 4. 

MUNICIPAL LAw. 

1. A new agreement, after breach and tender under such new con- 
tract, is a defense to an action upon the contract settled by such new 
contract. Short v. Abernathy, 94. 

2. ILLEGAL CONTRACT.—Money paid to effect the release of one ao- 
cused of theft cannot be recovered, nor will money so paid be allowed 
to support a plea of payment upon an account held by the party so re- 
ceiving the money ; otherwise if the credit had actually been allowed. 

3. Nor would a subsequent promise to allow such payment as a credit 
on account be enforced. Robertson v. Marsh, 149. 

4, MISTAKE IN WRITTEN CONTRACT.—Where an agreement to pay a 
sum in gold is reduced to writing, but by mistake the word ‘‘ gold” is 
not written in the contract, the instrument may be reformed to corre- 
spond with the real contract, and a decree may be rendered thereon ac 
cordingly. Gammage vy. Moore, 170.. 

5. WAGER ON HORSE-RACING.—-In an action to recover of a stake 
Lolder property placed in his hands as a wager on a horse-race, the 
terms of which were reduced to writing, in the absence of.allegation 
and proof that the rules of the turf entered in and formed part of the 
contract to run the race, it is error to instruct the jury that the decision 
of the parties selected to witness the race and: announce their conclu 
sion on the relative speed of the horses is conclusive as to the question 
whether the race had been fair and as had been stipulated between the 
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parties ; the question of fairness should have been left to the jury. 
Armstrong v. Parchman, 185. 
6, RULBs OF THE 'TURF.—The court will not take notice of the rules 
of the turf without allegation and proof, Jd. 


CRIMINAL LAW. 


ACCOMPLICE, 1, 2. EXTORTION, 1. 
BuRGLARY, 1, 2, 4. INDICTMENT, 1, 2. 
CONSTITUTIONAL LAW, 3. LOTTERY. 
EMBEZZLEMENT, 2, 4. MURDER, 2, 3. 
EVIDENCE, 7, 14. THEFT, 2, 6, 8. 


1. An indictment for unlawfully carrying deadly weapons, under the 
Act of April 22, 1871, should negative that the weapon was carried by 
a person, or at a place, or under circumstances allowed by the statute. 
The State v. Duke, 455. 

2. An indictment for charging that defendant did unlawfully carry 


“é 


on his person one pistol, known as a ‘‘ six-shooter,”’ does not charge an 
offense against the law. Jd. 

3. What circumstances shall. be sufficient to show that tle danger was 
or was not imminent and pressing, is not a mere question of law, but a 
mixed question of fact and law. Young v. The State, 462. 

4. See facts that should have been admitted tothe jury as adefense. Jd. 

5. See facts held sufficient as a defense for carrying a pistol. Sith 
v.. The State, 464. 

6. An indictment must negative the conditions under which deadly 
weapons may be carried. Duke v. The State, supra. 

7. It is not necessary to his defense that a policeman show that at the 
time and place charged, he was in the discharge of his duties as such ; 
his defense is made out by proving that he was, at the time of the 
alleged offense, such officer. Williams v. The State, 466. 

8. A man is not permitted, under the law against carrying deadly 
weapons, to carry a pistol while hunting away from his own premises. 
Titus v. The State, 578. 


COUNTY TREASURER. 
It is within the power of the County Court to remove the county treas- 
urer under and by virtue of the power vested in it by the 10th Section 
of the Act of 1840. Saunders v. Wagener, 562. 


CRIMINAL PROCEDURE. 


ACCOMPLICE, 1. JURY, 1, 2, 3, 4. 
AGGRAVATED ASSAULT. MURDER, 3. 
CONTINUANCE, 1, 2, 3, 4. NEw TRIAL, 3, 4. 
EVIDENCE, 8, 13, 15. PerJuRY, 1, 3, 4, 5, 6. 


INFORMATION. 
1. In misdemeanors the defendant must except to the charge of the 











672 






































CRI 


INDEX. 


MINAL PROCEDURE—Continued. 

court at the time, and must ask what additional instructions he mty 
desire, and, unless he does so in the court below, such charge will not 
be revised. Mooring v. The State, 85. 

See facts held sufficient to authorize a conviction for argravated as- 
sault. Jd. 

2. The use of. any other oath than that prescribed in Art. 563, Code 
of Criminal Procedure, in criminal cases, is cause for reversal on ap- 
peal. Morgan v. The State, 224. 

3. Under the Code (Paschal’s Digest, Article 2344), the willful kill- 
ing of a hog, when done with intent to injure the owner, is punishable 
by fine not less than three times the amount of injury done to the 
owner, and not exceeding ten times the amount of such injury. 

Held, That the amount of injury done the owner, being an element in 
the punishment, must be distinctly alleged, and an allegation of the 
value of the animals killed is not sufficient. Thomas v. The State, 
235. 

4. A charge tothe jury which assumes that no evidence of an alidi 
can avail the defendant (when the evidence of the State alone would 
be sufficient to convict), unless it produces conviction on the minds of 
the jury that defendant was not present at the commission of the of- 
fense, but elsewhere, is error. Walker v. The State, 360. 

5. If the evidence of an alibi produces upon the minds of the jury a 


reasonable doubt concerning the truth of the facts constituting the 


guilt of the defendant, affirmed in the indictment, it would be suffi- 
cient to require an acquittal. Such a doubt might arise in their minds 
from the evidence tending to prove the alibi, and if so, that would be 
sufficient to render the evidence available to rebut the affirmative evi- 
dence for the State, without their minds ever having arrived at a con- 
viction, to the degree of a moral certainly, as to the truth of the alibi. 
Id. 

6. A recitation in the judgment entry in a criminal cause, that the 

jury was ‘‘sworn well and truly to try the case,” is not construed to 
mean that the jury was sworn in that form, but as equivalent to saying 
that the jury was sworn ; the words ‘‘ to try the case,” are construed to 
indicate nothing more than the case in which the jury was sworn, and 
not the form of the oath. Anderson v. The State, 389. 
7. Practice. It is proper to submit to the jury the plea of former 
conviction with the plea of not guilty, with instructions to first find 
upon the plea of former conviction, and proceed no further if the evi- 
dence sustains it. But if the jury fail to make a response to the issue 
submitted of former conviction, and find against the defendant on his 
pleaof not guilty, it is error for which the case will be reversed, though 
not complained of in the court below. if it be apparent from an inspec 
tion of the record. Davis v. The State, 494. 

8. The admissibility of witnesses who have violated the rule or who 
have not been placed under the rule, is within the sound discretion of 
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CRIMINAL PROCEDU RE—Continued. 
the court ; such discretion will be presumed to have been correctly ex- 
ercised until the contrary appears. Sherwood v. The State, 498. 


DAMAGES. 

PRACTICE IN SUPREME Court, 11. 

1. The wife on recovering by suit her personal property is entitled to 
damages for the hire of such property while held by the defendant, 
Carr v. Tucker, 330. 

2. The measure of damages in a suit upon a general warranty of title 
to land, after an eviction of the vendee by superior title maintained in 
a suit against the vendee, is the purchase-money, with interest; attor- 
ney’s fees, in the absence of an express stipulation to. pay, will not be 
allowed. Zwurner v. Miller, 418. 

Distinguished from Rowe v. Heath (23 Texas, 620); and dicta in that 
case noticed. 

3. A railway company is liable for damage resulting from injury or 
killing of stock by its train on the railway track, when the train is 
moving at a greater rate of speed than allowed by law. Houston & T. 
C. R. W. Co.v.. Terry, 451. 


DEED. 
1. FRAUD AND MISREPRESENTATION.—See allegations held sufficient 
in a petition to avoid a deed. Adams v. Huffmaster, 15. 
2. CONVEYANCE IN FRAUD OF CREDITORS.—See facts held sufficient 
to support a verdict avoiding a conveyance. Hughes v. Roper, 116. 
3. A deed from a father to some of his children, to whom he is in- 
debted, and from them to others to whom there is none, may be, consid- 


ered as one transaction, and, to the extent of the second transfer, a deed 
of gift. Id. 


DESCENT AND DISTRIBUTION, 
ESTATES OF DECEDENTS. 


DEFAULT. 
AN APPLICATION TO SET ASIDE.—Default must show facts by 
which it appears that defendant has a meritorious defense. It is not 


sufficient to state that he believes he has a just and lawful defense. 
Cook v. Steel, 53. 


DISCRETION OF COURT. 
CRIMINAL PROCEDURE, 8. 


DISTRICT CLERK. 
The constitutionality of an Act under which one holds by appoint- 
ment the office of district clerk will not be determined, on the appeal of 
a criminal cause with which the clerk has no further connection than, 
as acting clerk, certifying to the transcript. Lopez v. The State, 298. 
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DUE DILIGENCE. 
CONTINUANCE, 1. 


ELECTIONS. 
1. While the District Court has in its general jurisdiction the power 
to try the right to am office, yet the ‘‘ Act regulating Contested Elec. 
“tions,” May 8, 1878, having prescribed a mode of deciding cases of con. 


tested elections designed to be final, the courts have no authority to 


adjudicate such cases other than as given by said act. Wright v. Fauw- 
cett, 203. 

2. The jurisdiction of the District Court is dependent upon compliance 
with the pre-requisites prescribed by the statute in cases of contested 
elections. 

3. Noappeal is allowed by law, froma judgment of the District Court 
upon a contest of election, held under the Act of 8th May, 1873, entitled, 
‘An Act regulating Contested Elections.” Rogers v. Johns, 339. 

4, The determination of the result of an election is not a matter per- 
taining to the ordinary jurisdiction of the law in courts of justice ; it is 
in the nature of a political question, to be regulated under the Consti- 
tution by the political authority of the State. Jd. 


EMBEZZLEMENT. 

1. EMBEZZLEMENT.—See an indictment held good for embezzlement. 
The State v. Brooks, 62. 

2. A deputy sheriff is an officer authorized to collect taxes, and as such 
is liable to indictment for embezzling money collected by him as taxes. 
Id. 

3. In an indictment for embezzlement, it is not necessary to describe 
the money or any piece of money soembezzled, Id, 

4. A deputy sheriff is an officer within the meaning of the law punish 
ing embezzlement of public money. Id. 


ESTATES OF DECEDENTS. 
JURISDICTION, PRACTICE, 16. 
PARTIES, 6. TRUSTEE, 1. 
PLEADING, 3, 4. SET-OFF, 2. 
Where the assets were sufficient, it is no defense to a suit for money 
bequeathed, against the executor, that the estate has been partitioned 
among the heirs, or other legatees. ‘Stephenson v. McFaddin, 322. 


ESTOPPEL. 

1. The submission by the mother to arbitrators, of matters concern- 
ing an estate in which the mother and her minor children have a com- 
mon interest, will not estop such minors from asserting claim to such 
estate. Snow v. Walker, 154. , 

2. A party interested in a matter submitted to arbitration, though not 
a party to the controversy, having notice of and consenting to the pro 
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ESTOPPEL— Continued. 
ceedings, as also one not consenting to the settlement, but receiving the 
due proportion of the sum awarded, is estopped from suit upon the mat- 
ters determined by the award. Jd. 


EVIDENCE. 

ACCOMPLICE, 1, 2. POWER OF ATTORNEY. 

CONFEDERATE MONEY, 1, 2. PRINCIPAL AND AGENT, 1. 

CRIMINAL PROCEDURE, 5. THEFT, 7. 

LAND, 3. TRESPASS TO TRY TITLE, 1. 

1. In suit against an assessor on his official bond, parol evidence is 
admissible to show the amounts of taxes assessed, when the tax-rolls 
were last seen under the control of the assessor, and that they were not 
produced after service on him of subpoena duces tecum. Tinsley v. Rusk 
Co., 40. 

2. The certificate of the State comptroller of the amount of taxable 
property in a county, and the amount of poll and county taxes levied 
for a particular year, not being a certified copy of a record in his office, 
is not admissible in evidence. Jd. 

3. The fact that copies of intervenor’s deeds, constituting his evidence 
of title, were set farth as exhibits in his petition of intervention, cannot 
be regarded as proof of title, in the absence of a statement of facts ; nor 
can the testimony contained in a statement of facts to which the inter- 
venor was not a party, made up between other parties in the suit, be 
looked to, to show that the deeds were used in evidence. Blow & Mor- 
ris v. Heirs of De La Garza, 282: 

4, Every part of a written contract upon which suit is brought is ma- 
terial to its identity, and a yariance in any respect between the instru- 
ments described in the petition and that offered in evidence will be fatal. 
Shipman v. Fulcrod, 248. 

5. Repeated decisions of this court have established the doctrine that 
it is error to exclude a written instrument as evidence merely because 
revenue stamps had not been affixed. «Jd. 


6. It is not error to admit patrol evidence of the boundaries of a tract 


of Jand, which boundaries are described in a deed in the possession of 
the adverse party, who has been notified to produce the original. T'rottt 
v. Hobby, 349. 

7. In Article 653 of Code of Criminal Procedure the word avcomplice 
is used in a much broader sense than in Article 219 of Penal. Code ; in 
the former it evidently includes principals and accessories, and the testi- 
mony of any such would require corroboration before a conviction could 
be had. Williams & Smith v. The State, 392. 

8. Wrrness. Several persons were jointly indicted for murder ; the 
District Attorney dismissed as to one who testified in behalf of the 
State. Held, that the court should in such case instruct the jury that 
the testimony of the witness must be corroborated before finding the 
others guilty, although the witness in his testimony should deny partic 
ipation in the crime. Jd. 
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9. A party to a suit cannot, on his own direct examination, oron that 
of one of his witnesses, give in evidence his own declarations made te 
third persons, in regard to particular facts in issue, when the adverse 
party was not present. Moody & Jamison v. Gardiner, 411. 

10. The mandate and opinion of the Supreme Court rendered in a 
cause, cannot be admitted in evidence before the jury on a subsequent 
trial of the same cause. Warren v. Wallis, 472. 

11. It is not competent for one witness to explain the evidence of an- 
other, which has been read on the trial, with such explanations as he 
himself gave on cross-examination, Jd, 

12. No private settlement made between partners, after an attachment 
has been levied on the interest of one, to secure an individual debt, can 
be admitted in evidence against the attaching creditor, for the purpose 
of proving the condition of accounts between the partners. Jd. 

13. The general reputation of the occupants of a house is admissible 
to prove its character in a prosecution for keeping a disorderly house, 
Sylvester v. The State, 496. 

14. MARKS AND BRANDs. It is error to admit as evidence the mark 
and brand of a party, without preliminary proof that the same is re- 
corded. 

15. HrRED HAND. It seems that im prosecutions for theft, where de- 
fendant is a hired hand acting under the orders of another, that the 
fact of stolen cattle being found in the herd which defendant, with 


others, is engaged in driving, is insufficient to sustain a verdict of guilty. 
Allen v. The State, 517. 


EXECUTION. 
INJUNCTION, 5, 6. 
PARTNERSHIP, 
EXTORTION. 


To incur the penalty of the statute against extortion, the officer must, 
while acting under color of law, have knowingly demanded a greater 
sum than was authorized by statute. «Miller .v. Douglas, 288. 


FORMER CONVICTION. 
CRIMINAL PROCEDURE, 7. 


FRAUDS AND FRAUDULENT CONVEYANCES. 
DEED, 1, 2. 


GALVESTON CITY COMPANY. 

1. Thescheme of association inaugurated by David White, in 1837, for 
the formation of a stock company for the sale of the land on which the 
City of Galveston is built, was never carried out by him so as to make 
those persons to whom he had issued stock partners under his certifi- 
eates, in compliance with their terms; but it left those who held shares 
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GALVESTON CITY COMPANY—Oontinued. 
in the land by purchase from him for a valuable consideration, associ- 
ates with M. B. Menard as part owners of the land. The Galveston 
City Co. v. Scott, 535. 

2. The holder of ‘‘ White stock” who was debarred by the action of 
the Galveston City Company from entering said company as a stock- 
holder, cannot, after the lapse of more than twenty years, maintain an 
action to enforce a recognition of his stock, or for damages, as against 
said company, which had actual exclusive possession of the land be- 
longing to said company from the date of its organization. Id. 


GAMING 
An indictment which charges that A B ‘“‘ did unlawfully and know- 
ingly keep a room in the Star Hotel to be used for gambling, and did 
knowingly permit said room to be used and occupied for gambling,” 
charges no offense recognized by law. (Overruling State vo. Crowder 
39 Tex., 47.) The State v. Bullion, 77. 


GARNISHMENT. 
1, An injunction will not be issued in aid of a garnishment sued out 
in the United States Circuit Court against a defendant sued in the State 
court upon the same debt. Arthur v. Batte, 159. 


2. The jurisdiction of a State court to proceed to judgment and exe- 


cution cannot be affected by subsequent garnishment proceedings in the 
United States courts. 

3. The plaintiff in garnishment proceedings will not be allowed to in- 
terfere for the protection of such garnishee against others seeking to 
enforce by suit collection of such debt. It is the duty of the garnishee 
to protect himself against being compelled to pay his debt twice. 


GENERAL REPUTATION, 
EVIDENCE, 138. 


GIFT ENTERPRISE. 
LOTTERY, 2, 3. 


HABEAS CORPUS. 

On appeal in Habeas Corpus cases, the record should contain testi- 
mony as to the pecuniary circumstances of the accused, so as to enable 
the Court to act advisedly in fixing the amount of bail, if granted, 
Miller v. The State, 309. 


HOMESTEAD. 
1. Ordinarily there can be no blending of homestead rights so that the 
exemptions can be partly in town and partly in the country. Jken& 
Co. v. Olenick, 195. 
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2. The leading idea in Homestead Exemptions is to furnish a home 
and shelter to the family ; but limited and confined to the regi. 
dence, and not to property of a specific value, irrespective of its uses, 
dd, 

8. It was not the purpose of the framers of the Constitution, to ex. 
empt a definite quantity of land in the country, or lots of a designated 
value in town, irrespective of the uses to which such property had been 
applied, so as to provide the family a homestead, if its head had failed 
to do so, or extend and enlarge such homestead as had already been 
provided, and secure to the family an adequate support, or the means 
of making such support, without regard to the rights of creditors, out 
of other property not connected with it, or from its nature and character, 
or from its use forming part of the homestead. Jd. 

4. The urban homestead may consist of one or more lots, but unless 
such lot or lots constitute or form in fact part and parcel of the home 
stead they are not included in the exemption; excluding from protec- 
tion lots in no way connected with or contributing, by their particular 
use or appropriation, tothe comfort of a mansion-house as a homestead 
Id. 

5. The revenue or profit derived from property situated elsewhere 
may contribute to the comfort of its possessor, but this by no means 
authorizes the conclusion that a lot or lots disconnected from the home 


stead are appendages to it, or contributing by their use to the enjoy- 
ment of it as the residence or home of the family. Jd. 

6. Where a head of a family lived at a place not laid off in lots and 
streets—called a settlement (and which is a small collection of houses in 


the country)—and owned four acres there in two separate tracts or lots, 
on one upon which he gave a deed of trust was a house in which he was 
doing business as a merchant, on the other, three or four hundred 
yards distant, and consisting of three acres, was the residence of him- 
self and family ; the two tracts being worth about two thousand and 
five hundred dollars: Held, that a sale of the store house and lot under 
the trust deed passed title although the wife did not join in the trust 
deed. Jd. 

7. The terms ‘‘ town or city lot or lots,” as used in the Constitution in 
the homestead clause, cannot be construed to embrace “ farm-lots” pur- 
chased from the town or city, and used for farming purposes when ly- 
ing beyond the limits of the plan of the town and city proper, and this 
though they may be included in the jurisdictional limits of the town 
or city. Rogers v. Ragland, 422. 

8. B purchased a “ building-lot ” in the town of Victoria, on which he 
erected a residence in which he lived with his family ; afterwards he 
purchased other lots, known as ‘‘ farm-lots,” from the corporation of 
the town, which were within the corporate limits, but removed from 
the town proper, and which were used by B for farming purposes: 
Held, that the “ farm-lots” constituted no part of the homestead, they 
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not being appurtenant to the town residence for homestead purposes. 
Id. 

9. The widow cannot, after the husband's death, abandon the home- 
stead occupied by him at the time of his death, and select from the 
corpus of the estate another, as against the rights of creditors. (Rag- 
land v. Rogers, 34 Texas, 617, overruled.) Jd. 

10. Where husband and wife contemplating a separation agree upon 
a division of their property, and for that purpose convey the same, in- 
cluding expressly their homestead, to a third party, the husband pay. 
ing the wife in money the amount agreed upon as her share; and after 
the husband’s death the children of the parties and the wife bring suit 
against a purchaser of the said homestead property, at administration 
sale of the estate of the husband: Held, it is the right of the defend- 
ant to have the court instruct the jury upon the legal effect of the 
deed of the said husband and wife as affecting the question of home- 
stead, and it was error in the court to refuse to charge, at request of 
defendant, ‘‘ that if the jury believe from the evidence that 8. and wife 
**made an outright deed of the property in controversy to C., who af- 
“ter the death of S. conveyed it to his administrator, such conveyance 
“ vitiated all homestead rights as to innocent parties and strangers, and 
‘an innocent purchaser of the property, in such case, without knowl- 
“edge of the facts, under decree of the Probate Court, in which the es- 

Edmonson v. 


, 


“tate was administered, would acquire a good title.’ 
Blessing, 596. 

11. Husband and wife have full control of the homestead, and upon 
conveying it voluntarily with the formalities prescribed by law, with 
the intent of divesting it of its homestead character, no reason is per- 
ceived why such conveyance was not effectual to accomplish their pur- 
pose. Id. 

12. A deed executed by husband and wife for the express purpose of 
an abandonment of homestead rights, would have that effect in law, 
and be conclusive against heirs of the grantors claiming, against a pur- 
chaser at administrator’s sale, the right of the husband for whose use 
the original deed was made, and to whose administrator the grantee 
had conveyed the homestead, unless the property had again become 
homestead. Jd. 

13. The question of fact whether the husband had subsequently to 
the deed made the property his homestead, was a question of fact for 
the jury, who shoyld have been instructed as to the legal effect of the 
deed to the trustee, and that it was an abandonment by the parties of 
homestead rights. Jd. 


HUSBAND AND WIFE. 
ABANDONMENT. MARITAL Rients, 1, 2, 3. 
HOMESTEAD, 10, 11, 12. SEPARATE PROPERTY, 1, 2. 
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INDICTMENT. ‘ P 
BURGLARY, 3. MURDER, 8, 4. 
CRIMINAL Law, 1, 6. PErJouRry, 1, 3, 4, 5, 6. 
CRIMINAL PROCEDURE, 3. SWINDLING, 1. 
EMBEZZLEMENT, 1, 3. THEFT, 1, 4. 
GAMING. 


1. In an indictment for theft from a house the house should be de 
scribed, by mentioning its owner,sits occupant, or some other descrip: 
tion, by which it could be identified. Lamkin v. The State, 415. 

2. An indictment for unlawfully carrying deadly weapons must neg 
ative the conditions allowing the bearing of such arms. The State o, 
Duke, supra, followed. Young v. The State, 462. 


INFORMATION. 

An information may be presented in the District Court during vaca- 
tion; and it is not a valid objection to an information, otherwise regu- 
lar, that it was not presented to the court while in session. Zhe State 
v. Corbit, 88. ' 


INJUNCTION. 
p GARNISHMENT. JUDGMENT, 1. 

TAXES AND TAX SALEs, 22. 

1. In proceedings for injunction, the plaintiff cannot open up a judg- 
ment rendered more than two years previous by setting up a new 
cause of action. Nicholas v. Snow, 72. 

2. The act organizing the County Courts limited their jurisdiction, as 
tothe amount in controversy, to sums not exceeding five hundred dollars, 
exclusive of interest (Pas. Dig., art. 6068); and where three separate 
suits had been commenced between the same parties, each for less than 
five hundred dollars, and the counter claims for payments having been 
referred to arbitrators, who found $885.21 remaining due on the three 
suits: Held, no error to divide the finding in three sums, and enter 
thereon judgment in each case, the parties consenting thereto. Jd. 

3. When a defendant, through accident or mistake, and without 
default in the proper degree of watchfulness and care required of care- 
ful men in their own cases of equal importance, fails to present his 
defense fully, the court will, in its discretion, grant relief by injunction 
to stay proccedings under the judgment, and re-examine the case. Tay ) 
lor v. Fore, 256. 

4. An application for injunction to enjoin a sale under an execution, 
which was issued om a judgment rendered in 1870, which is based on 
the allegation that the execution was issued more than twelve months 
after judgment, is not sufficient; it should negative, by proper aver- 
ment, the fact that any other execution had issued before that time. 
Jordan v. Corley, 284. 

5. Injunction will not issue to restrain proceedings on a judgment, on 
account of defenses which could have been made on the trial: the 

party’s remedy was by certiorari. 
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6. When an injunction bond is not sufficient in amount, the court may 
permit the execution of a new one ; but a judgment perpetuating an 
injunction on a condition expressed in the judgment, that a sufficient 
bond should be thereafter executed, was error. Downes v. Monroe, 
307. 


INJUNCTION BOND. 
INJUNCTION, 6. 


INTERVENOR. 

When a statement of facts is made up by the plaintiff and defend- 
ant, which is not signed by an intervenor’s counsel, and which is made 
without reference to the intervenor who prosecutes a writ of error, the 
same cannot be regarded in considering the rights of intervenor what- 
ever errors may have been committed, as between the plaintiff and de- 
fendant. Blow & Morris v. Heirs De La Garza, 282. 


JUDGMENT. 
INJUNCTION, 3, 5. PRACTICE IN THE SUPREME Court, 5, 19. 
LIEN PARTTES, 2, 3. SEPARATE PROPERTY, 1. 
PRACTICE, 1, 2, 6, 11. 
1, In an injunction suit to restrain proceedings under a judgment for bd 


fraud in the defendant, and which was pending on appeal while bank- 
rupt proceedings were had, the court will not open the question of 
fraud. Flanagan v. Pearson, 1. 

2. No judgment by default can be rendered against a claimant of 
property seized under execution, and who by giving the statutory bond 
has obtained possession of the property, until after an issue is directed 
by the court. The act of the plaintiff, in filing a plea without notice to 
the claimant before default day, and tendering an issue, does not en- 
title him to judgment on default day in the absence of an answer by 
claimant. DeForest v. Miller, 34. 

8. If there was a valid transfer of a judgment and notice thereof 
given to the sheriff before its collection, without the necessary steps 
having been taken to give a preference to any other party, the money 
when collected on such judgment would belong to the assignee. Me- 
Clane v. Rogers, 214. 

4, When, after the expiration of the term, an injunction is issued to 
stay proceedings under a judgment, and upon a trial, a general verdict 
is rendered for the plaintiff, a judgment should be rendered disposing 
finally of the case ; a judgment upon such verdict permitting the plain- 
tiff to plead defenses which he had neglected in the former suit and 
continuing the cause, is interlocutory, from which no appeal lies. Zuy- 
lor v. Fore, 256. 

5. When a party toa cause submits his defenses in a matter within 
the jurisdiction of the court, he cannot plead ignorance of the subse- 
quent proceedings and judgment rendered. Jordan vy. Corley, 284. 
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6. A judgment rendered in October, 1865, and recorded in February, 
1866, operated as a lien on all lands of the judgment-creditor situated 
in the county where the judgment was recorded, for four years after 
the date of registry, and had priority over a mortgage-lien subsequently 
created in favor of a third party within the four years; nor was thig 
priority lost by a failure to re-register the judgment within four years, 
if suit was brought within this period, to subject the mortgaged prop- 
erty to the satisfaction of the judgment. Wright v. Rhodes, 523. 


JUDICIAL KNOWLEDGE. 


CONSTITUTIONAL LAw. 


JURISDICTION. 
ELECTIONS, 1, 2, 3, 4. INJUNCTION, 2. 
GARNISHMENT, 1, 2. PRACTICE IN SUPREME CouRT, 4. 


Under the Probate Act of 1848, the jurisdiction of the Probate 
Court was not dependent on the averment in the petition for adminis- 
tration of facts showing its necessity ; nor will the absence of any evi- 
dence of the presentation or approval or existence of such claims 
against the estate require such administration to be held void; nor is 
it necessary to the validity of an administration that the reason or 
necessity for administration appear of record. Kleinecke v. Woodward, 
311: 


JURY. 





PRACTICE, 19. 

1. A statement made by one juror to another, after they had retired 
to consider of their verdict, in regard to the character of the accused, is 
not the character of misconduct contemplated by the statute which 
would authorize a new trial. Austin v. The State, 355. 

2. A juror, in answer to questions touching his qualifications, said 
*‘that he had read the report of the evidence in the case of The State 9. 
“A.G. Walker (jointly mdicted with defendant) ; that he had formed 
‘an opinion thereon as to the guilt or innocence of the accused ; that it 
‘*would require other and different evidence to change that opinion ; 
“that the opinion so formed would not influence his verdict in the 
‘* slightest degree ; and that he would go into the jury-box and give the 
“accused a fair and impartial trial, according to the law and evidence 
‘‘appearing on the trial.” Held, that the court below should not have 
been satisfied that the juror was impartial. Black v. The State, 377. 

3. Light impressions, which may be supposed to yield to the testimony 
offered, and which may leave the mind open to a fair consideration of 
the testimony, constitute no objection to a juror; but those strong and 
deep impressions, which will close the mind against the testimony that 
may be offered in opposition to them, which will combat the testimony 
and resist its force, do constitute a sufficient objection to him. Jd. 
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JURY—Uontinued. 
4, When it is doubtful whether a juror is qualified, it is more con- 
sonant with the spirit of our Constitution and laws, and safer, to decide 
against his qualification. Jd. 


LACHES. 
GALVESTON CiTy COMPANY, 2. 

LAND. 
SPECIFIC PERFORMANCE, 1. TRESPASS TO TRY TITLE, 1, 2, 3. 
STATUTE OF FRAUDS. VENDOR. 


1. It was part of the duty of the Board of Land Commissioners to de-. 
termine the class to which each head-right certificate belonged, and their 
action in so doing cannot be attacked collaterally, if at all. McPhail v. 
Burris, 142. 

2. The recitals in a land certificate are binding upon all persons claim- 
ing under it. Jd. 

3. A testimonio to be admitted in evidence must be proved, and to be 
adinitted to record must have the due authentication attached. A record 
without such certificate of authentication has no effect and is not duly 
recorded., Wood v. Welder, 396. ' 

4. The consent of the Federal Executive was essential to the validity 
of grants within the ten border leagues. Td. 

Trevenio o. Cavasos, 35 Texas, 133, discussed, 


LEGISLATIVE POWER. 
MUNICIPAL CORPORATIONS, 3, 4. 
TAXES AND TAXx SALEs, 6. 


LIEN. 

JUDGMENT, 6. 

VENDOR, 1. 

The Act of November 9, 1866 (Paschal’s Digest, Article 7005), gives 
alien from the date of its passage, upon the land of the judgment debtor, 
liable to execution, situate in the county where the judgment was ren- 
dered, if executions had issued upon it to prevent it from becoming 
dormant. Nicholas v. Hester & Crawford, 180. 


LIMITATION. 

BILL oF REVIEW, 1. 

TRESPASS TO TRY TITLE, 3. 

1. A suit was brought in 1874 by parties between thirty-eight and 
forty years of age, against a purchaser at administrator’s sale, made 
twenty years before, of their father’s estate, who had died in 1851. 
Plaintiffs also alleging want of notice of such administration and sale 
until the year suit wasinstituted: Held,that the plaintiffs’ cause of ac- 
tion was barred in two years after their majority, and so that the action 
was barred. Kleinecke v. Woodward, 311. 

2. The court said : ‘If there is anything that restrains the people of 
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LIMITATION—Continued. 
“a State from declaring the effect of a state of war in suspending the 
‘* statutes of limitation, it has not yet been so adjudicated, so far as we 
‘‘are advised, by the courts of the United States, nor has it yet been 
“made to appear to our satisfaction.” Wood v. Welder, 396. 
Bender vy. Crawford, 33 Texas, 745, concurred in. 
LOTTERY. 

1. Every scheme for the distribution of prizes by chance is a lottery. 
Randle v. The State, 580. 

2. That every ticket-holder receives something does not render a dis- 
tribution of prizes of unequal value to the ticket-holders any less a lot- 
tery than if the ticket-holders drew blanks when not drawing prizes. Id. 

3. Article XII., Section 36, of the State Constitution: ‘“ No lottery 
** shall be authorized by the State ; and the buying and selling of lot- 
“‘tery tickets within the State is prohibited,” renders nugatory the 
third section of Act of June 3, 1873 (Paschal’s Digest, 7705), defining 
what shall be regarded as a gift enterprise, and imposing a license-tax 
on the proprietors of such business. Id. 


MALICE. 
MURDER, 2. 


MANDAMUS. 
A judgment of the District Court awarding a peremptory man. 


damus for the restoration of the plaintiff to an office, is superseded by 
an appeal to the Supreme Court, Griffin v. Wakelee, 513. 


MARRIAGE. 

Article XII., Section 27, of the State Constitution, refers to persons 
who were both precluded, not from intermarriage with each other mere- 
ly, but from marriage with any one else. Its object was to legitimate 
the offspring of those whose bondage had disabled them from legal 
marriage, until the death of one of them, or until the adoption of the 
Constitution. Clements v. Crawford, 605. 


MARITAL RIGHTS. 

ABANDONMENT. 

DAMAGES, 1. 

1. In 1864 the husband was a soldier in the Confederate army, and ab 
sent from home; during his absence his wife borrowed two thousand 
two hundred and four pounds of ginned cotton, while engaged in man- 
aging their plantation for him, agreeing to return it. In a suit against 
the wife for the value of the cotton, held, 

1. That during the absence of the husband she was not in the le- 
gal meaning of the term ‘‘living separate and apart from her hus- 
** band,” and was not in the transaction acting as a femme sole, so 
as to be individually liable for the return of the cotton. 

2. To render the separate property of the wife liable for the debt 
it must have been shown that the debt was contracted by the wife, 
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MARITAL RIGHTS—Continued. 
or her authorized agent, for necessaries for herself and children, 
and that they were reasonable and proper, in themselves, and that 
it was necessary she should so make her separate estate liable. 
Sorrel v. Clayton, 188. 

2. A stepfather is in loco parentis of his wife’s children by a former hus- 
band so long as they are supported and maintained by him; and he has 
the same right of reasonable chastisement to enforce his authority, 
Gorman v. The State, 221. 

3. A husband’s. authority over the wife does not extend to corporal 
punishment, and any violence to her, save in self-defense, or to prevent 
her unwarrantable interference in the exercise of his parental authority, 
would be illegal. Jd. 


MEASURE OF DAMAGES. 
DAMAGES, 1, 2. 


MISJOINDER OF PARTIES. 
PARTIES, 4, 6. 


MORTGAGES. 
AMENDMENT. 
Growing crops may be mortgaged. Cotton planted is subject to 
mortgage regardless of its growth toward maturity. Cook v. Steel, 53. 


MURDER. 

1, Express malice defined. 

2. Express malice is not imputed as a presumption of law from 
the unexplained act of killing ; but to warrant a conviction of murder 
in the first degree, it must be proved, like any other fact in the case, by 
such evidence as is reasonably sufficient to satisfy the jury of its exist 
ence. farrer v. The State, 265. 

3. It is not necessary to allege in the indictment the particular acts 
done by several parties in committing murder; but should it be at- 
tempted in the indictment to set out specially the particular acts done 
or part performed by them respectively, and the facts so alleged as to 
some of them be insufficient, the indictment as to them should be 
quashed. Williams and Smith v. The State, 392 

4. See indictment held insufficient as to part of the defendants charged 
with murder. Jd. 


MUNICIPAL CORPORATIONS. 
CONSTRUCTION, 1, 2. 
1. Public or municipal corporations established for public purposes, 
such as the administration of local or civil government, are not in the 
nature of contracts between the State and the corporation; but such 


corporate powers may be enlarged, or contracted, or destroyed, at the 
will of the Legislature. Blessing v. The City of Galveston, 641. 
2. Such assent is not necessary to the validity of a charter enacted by 
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MUNICIPAL CORTFORATIONS—Continued. 
the Legislature ; but if such assent was nece&sary the organization of 
the city government under the charter would evidence such assent. Jd. 

8. The power to create local municipal corporations is an essential 
incident of, and inherent in, the grant of legislative power under our 
republican form of government, and while the Legislature cannot dele- 
gate its general legislative power, yet it is equally well settled, that 
it may confer on such corporations local legislative power adequate to 
the purposes of their creation. Jd. 

4, From the power to create a municipal corporation would follow 
the right to invest it with such powers as are necessary and essential 
for the ends and purposes of its creation, such as general police powers, 
and the means of enforcing their respect and observance. Jd. 

5. The Constitution vesting judicial powerin such inferior courts and 
magistrates as may be created in this Constitution, or by the Legislature 
under its authority, is sufficient to warrant the Legislature, in creating 
municipal corporations, to create municipal tribunals, as an essential 
necessity to the well-being of such municipal corporations. Jd. 


NEW TRIAL. 

1. The petition in a suit on account contained no itemized statement 
of the account, but no exception was taken for that cause: //e/d, that 
after a verdict for plaintiff the cbjection could not avail on a motion for 
a new trial. McCarty v. Wood, 38. 

2. When on the trial of a criminal cause evidence is excluded which 
might have been properly admitted without prejudice to either side, 
but which, if admitted, would prove a fact so remotely connected with 
the case as to be entitled tono appreciable weight in favor of defendant, 
its exclusion furnishes no ground fornewtrial. Boon v. The State, 237. 

3. To authorize a ney trial on account of the misconduct of the jury, 
it must be shown that the defendant has not received a fair and impar- 
tial trial by reason of such conduct. Austin v. The State, 355. 

4. When no special damages have been alleged or proven, the ques- 
tion of the amount of damages is for the most part left to the jury; and 
only in cases of actual damages clearly in excess of the verdict, will new 
trials be granted. Ledbetter v. Burns, 508, 


NOTICE. 
JUDGMENT, 5. 


OATH OF JUROR. 
(RIMINAL PROCEDURE, 2, 6. 


OFFICER. 
EMBEZZLEMENT, 4. 
MUNICIPAL CORPORATIONS, 4. 
1. To incur the penalty of the statute against extortion, the officer 
must, while acting under the color of law, have knowingly demanded 
a greater sum than was authorized by statute. Millar v. Douglass, 288. 
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OFFICER—Oontinued. 
2. The Act of July 23, 1870, organizing the Criminal District Court of 
Galveston and Harris counties (Paschal’s Digest, 6143), providing that 
“there shall be appointed by the Governora clerk of said court for each 
*‘of said counties, who shall be removable by the judge at any time, 
‘‘for misconduct, misfeasance or malfeasance in office : 


’ 


and in case of 
“death, resignation, or otherwise, by which said office shall become 
> 


‘vacant, the Governor shall appoint a clerk to fill the vacancy,” ete., 


construed with the constitutional limitation, that, ‘‘ The duration of an 
‘‘office not fixed by the Constitution shall never exceed four years,” 
is held to provide that said office should be filled by appointment by the 
governor at intervals of four years from the date of the appointment of 
the first incumbent ; and an appointment toa vacancy would be limited 
to the unexpired term remaining. Royston v. Griffin, 566. 

3. At the organization of the Criminal Court, Douglas was appointed, 
17th August, 1870, and after several intermediate appointments, Griffin 
was appointed, January 1, 1872. Held, that at Royston’s appointment 
to same office, 10th September, 1874, the office was vacant, the term for 
which Griffin had been appointed being expired.’ Jd. 


PARTIES. 

PRACTICE, 8. 

1: A claimant of property sought to be sold-under a mortgage cannot 
complain, on appeal, of error committed not affecting his rights. Cook 
v. Steel, 53. 

2. In an action of trespass to try title, where the petition shows that 
the title of the plaintiff is dependent upon the right to annul and va- 
rate a judgment, the parties to such judgment are necessary, and if not 
made parties, the cause should be dismissed on demurrer. York v. 
Cartwright, 136. 

3. Where the leading object of a suit is to annul or vacate a judg- 
ment, the parties to the original suit or their privies are necessary par- 
ties. Jd. 

4. A brought suit to establish a boundary line for use of B and C. 
By supplemental petition B and C became parties, showing that at the 
institution of the suit C only was interested in the land in controversy : 
Held, that demurrer for misjoinder of parties was properly sustained. 
Birmingham v. Griffin, 147. 

5. In such case, it not appearing that plaintiffs asked leave to amend 
in the court below, it was not error to dismiss the suit for such defect 
in the petition. Jd. 

6. In a suit on an executor’s bond, where one of the principals and 
one of the sureties are dead, the principal surviving cannot object to 
the non-joinder of the legal representatives of the deceased executor, 
or of the deceased surety. Stephenson v. Mc Faddin, 322. 


PARTITION. 
A petition signed and sworn to by three commissioners, and filed 
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PARTITION—Continued. 
in the Probate Court, there being no evidence of a petition for parti- 
tion, or of action thereon by the Probate Court, cannot be relied on as 
an adjudication settling the estate and releasing the executor and hig 
sureties upon the executor’s bond. Stephenson v. McFuddin, 322 


ode 


PARTNERSHIP. 

The separate interest of a partner may be seized and sold under 
execution, subject to the rights of other parties, and the creditors are 
not bound to wait until those rights are ascertained, but may require 
the sheriff to proceed and sell. (The doctrine announced in Warren », 
Wallis, Landes & Co., 38 Tex., 228, qualified.) De Forest v. Miller, 34. 


PERJURY. 

1. In an indictment for perjury, in a trial before a justice of the 
peace in an action of forcible entry and detainer, it is not essential tc 
set out a copy of the commission of the justice, or to allege how his 
jurisdiction attached to the case, it being sufficient as to his authority 
to administer the oath to allege that he was a justice of the peace and 
had jurisdiction to try the case. The State v. Peters, 7. 

2. See discussion of requisites in an indictment for perjury. Jd. 

3. An indictment for perjury, since the adoption of the Penal Code, 
must aver that the statement upon which the perjury is assigned was 
deliberately and willfully made, Allenv. The State, 12. 

4, An indictment for perjury is good if each of the essential constit- 
uents of the offense, as defined in the code, are alleged in plain and in- 
telligible words. Jd. 

5. An indictment for perjury, which fails to charge by direct and 
positive averment that the false statement was deliberately and will- 
fully made, is bad. The State v Perry, 238. 

6. An indictment for perjury founded on an oath differing both in 
form and substance from that which the officer is authorized by the 
statute to administer, is bad. Jd. 


PLEADING. 

CHARGE OF THE Court, 10. 

DEED, 1. 

PRACTICE, 3. 

1. A replication to a plea of payment, supported by a receipt signed 
by plaintiff, alleging fraud or mistake in the receipt, is good without 
being supported by affidavit. Swann v. Muschke, 342. 

2. A written receipt for money or property may be explained or con- 
tradicted by parol evidence. Jd. 

3. An executrix being sued to revive a judgment by default, ren- 
dered against her testator as the indorser, and another as the maker of 
a promissory note, plead that the record entry in the former proceed- 
ing had been fraudulently procured, and made to show that service had 
been made on her testator when no such service had been made: Held, 
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that such facts were sufficient, if established, to authorize the execu- 
trix, as between the same parties, to put in issue her testator’s liability 
on the alleged indorsement of the note on which the judgment by de- 
fault against him was founded. Howse v. Collins, 486. 

4, Nor would the affirmance of the judgment by default by the 
Supreme Court, on appeal, preclude such equitable defense from being 
set up in a scire facias proceeding to revive the judgment. Jd. 


POWER OF ATTORNEY. ‘ 
It is not error to exclude a deed offered in evidence made by an 
attorney whose power is of subsequent date to the deed, but which does 
not refer to or ratify the deed. Wood v. Welder, 396. 


PRACTICE. 

AMENDMENT. HABEAS CoRPvs, 1. 

APPEAL, 2. INJUNCTION, 1. 

CHARGE OF THE Court, 3, 4,5, INTERVENOR, 1. 

S.. it. Jury, 1, 2, 3. 

CRIMINAL PROCEDURE, 2, 7, 8. MANDAMUS, 1. 

DEFAULT. NEw TRIAL, 1, 3, 4. 

EVIDENCE, 6. PARTIES, 4, 5. 

GARNISHMENT, 3. Writ oF ERROR, 3. 

1. In determining whether a judgment sought to be enjoined at suit 
of a discharged bankrupt was rendered for fraud committed by de- 
Sendant, it was improper to submit the matter toa jury. The question 
is one for the court, upon inspection of the record, including the plead- 
ings. Flanagan v. Pearson, 1. 

2. It was error to overrule a motion to set aside a judgment by de- 
fault supported by affidavit of a meritorious defense, and of an agree- 
ment to compromise the suit, opposed by affidavit denying the agree- 
ment to compromise, but not negativing the belief of such agreement 
by the defendant. Sedberry v. Jones, 10. 

3. The announcement of ready, when there are questions of law to 
be considered by the court, implies readiness, unless the rulings of the 
court upon the pleadings require their amendment ; and the right to 
amend pleadings to which exceptions have been sustained only author- 
izes the amendment of the pleadings held to be defective. Ann Berta 
Lodge v. Leaverton, 18. 

4. Instructions excluding the effect of evidence, admitted for reasons 
not urged when the testimony was offered, should not be given. Ob- 
jections to testimony must be taken when it is offered. Jd. 

5. In @ suit against a principal and his securities, the principal (who 
was present when the trial began) during its progress became sick and 
unable to attend court. The defendant’s counsel asked to have the 
cause withdrawn from the jury, in order to apply for a continuance on 
account of their inability to procure the evidence of the principal, which 
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was refused, no diligence being shown to procure the testimony of the 
witness prior to trial: Held, that there was noerror. Tinsley v. Rusk 
County, 40. 

6. B obtained judgment by default against C in a suit on a promis. 
sory note which sought the enforcement of a vendor’s lien. At the 
same term, on B’s application, the judgment was set aside without no. 
tice to C, and after an amendment by B, of which C was not notified, 
more carefully describing the property on which the lien was sought, a 
second judgment by default was obtained enforcing the lien: Held, 
that since the original petition sufficiently described the property, there 
was noerror. King v. Goodson, 81. 

7. When the object of an amendment is merely to cure a defective 
statement, or to give form to what was before informal, or the like, no 
service of the amendment on the defendant is necessary. Jd. 

8. A plaintiff in a suit upon a note, and to enforce a mortgage, which 
suit is defective for non-joinder of others interested in the mortgage, 
has the right to abandon bis suit to foreclose the mortgage, after excep 
tions thereto, and to proceed to judgment upon the note. Weatherby 
v. Townes, 83. 

9. A plea of former adjudication, to which is annexed a copy of the 
proceedings in such former suit, in which the course of action does not 
appear identical, but accompanied by distinct averments that the matter 
adjudicated was the identical subject-matter, and that the trial was 
upon the merits, should not be stricken out on exceptions. The matter 
should be submitted to the jury. Biedsoe v. White, 130. 

10. A sheriff’s return, “Came to hand September 30th, 1873, and ex- 
ecuted same day by handing J. B. King and John A. Pearce, in person, 
a certified copy of plaintiffs’ petition, together with a copy of this cita- 
tion, this October 1st, A. D. 1873”: Held, insufficient in not clearly 
@bowing service upon both citation and copy of petition. King v. Good- 
gon, 152. 

11. Where judgment was taken by default, enforcing a vendor’s lien 
set up by amendment upon one-half interest in a town lot, wherein the 
original lien was insisted upon against two-thirds of a half interest, and 
defendant having no notice of amendment: Held, to be error. Jd. 

12. Citation by publication must be published for four weeks pre- 
vious to return day, and the first publication must be four weeks 
(twenty-eight days) before the first day of the court to which it is re- 
turnable. Stephenson v. T. & P. R. R. Co., 162. 

13. There is no provision of law which can authorize a special con- 
stable to execute process issuing from the District Court. Boyden v. 
McClane, 183. 

14. A charge in itself erroneous will not, in a civil cause, be sufficient 
ground for a reversal when no exception is taken or countercharge 
asked, unless it clearly appear that the jury was misled by the charge 
given. Cook v. Wootters, 294. 
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15. Though a demurrer on which no action is invoked is in general 
considered as waived, and a defective plea is cured by verdict, yet when 


a petition is fatally defective, and fails to state a cause of action, the 


fact that defendant did not rely on his demurrer will not prevent him 
from availing himself of such defect on appeal or writ of error. Grant 
v. Whittlesey, 320. 

16. Objections to a change of venue not made in the court below will 
not be heard when made for the first time in the Supreme Court. 
Love v. Henderson, 520. 

16a. A suit instituted by publication against heirs whose names and 
residence are unknown, is not governed by the Act of March 16, 1848 
(Paschal’s Digest, Article 25), but by the Act of November 9, 1866 (2 
Paschal’s Digest, Article 5460); and in all cases where a recovery is 
sought on account of the liability of the ancestor, the petition must aver 
that an estate descended, and that he Jeft heirs or other representatives 
to inherit his property. Jd. 

17. When a witness is permitted to be recalled at request of the jury 
who disagree as to his testimony, such witness should be required to 
repeat his testimony upon the point in dispute, and in his words when 
testifying ; it is error to allow a re-examination on that point. Camp- 
bell v. The State, 591. 

18. The provisions of the Code for recalling a witness after the testi- 
mony has closed, require : 

1. The jury should indicate to the court the statement of the 
witness about which they disagree. 

2. The witness should be brought upon the stand, and directed 
to detail his testimony in respect to this particular point 
and no other. 

3. The court shall instruct the witness to make his statement 
in the very words used in his original examination as 
nearly as he can. 

19. The rule adopted in criminal cases, requiring the statutory form 
of the oath to be administered to the jury, does not obtain in civil cases, 
and it is too late, after verdict and judgment, to object to the formality 
of the oath administered. Clements v. Crawford, 601. 


PRACTICE IN SUPREME COURT. 

APPEAL, 1, 2. CONTINUANCE, 4, 

APPEAL Bonp, 1, 2. HABEAS CORPUS 

BANKRUPTCY, 1. RECEIVER, 1. 

1. A bill of exceptions to the admissibility of evidence is held a 
waiver of objections not urged ; and this court will not consider objec- 
tions apparent in the record to evidence to which other objections were 
made. Ann Berta Lodge v. Leaverton, 18. 

2. To reverse a judgment, in the absence of a statement, on account 
of error in excluding evidence apparent from a bill of exceptions, it 
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PRACTICE IN SUPREME COURT—Continued. 


must appear not only that the court had erred, but that such error mugt 
witb reasonable certainty have produced a substantial injury to the 
. party or his cause. McCarty v. Wood, 38. 

3. Upon the supreme Court reversing the judgment of the District 
Court overruling a motion to dismiss the appeal from the County Court 
(under act of 1866), the original appeal is dismissed, and the case certi- 
fied to the District Court, to be enforced as unfinished business of the 
County Court. King v. Hopkins, 48. 

4. Appellate jurisdiction of the Supreme Court is not limited to the 
final judgments of the District Court in actions or suits, in the techni- 
cal meaning of these terms. It extends to its final judgment in ‘ all 
manner of pleas, plaints, motions, causes, and controversies,” in 
and by which the rights of person and property of the parties to them 
may and have been finally determined. Renn v. Samos, 104. 

5. A judgment passing such account may be appealed from, such 
judgment being final as to the receiver and those interested in the 
funds. Jd. 

6. It is inadmissible to join in one appeal several distinct judgments 
affecting different parties, though made in the same case. Jd. 

7. Astatement of facts, to be considered on appeal, must appear by 
agreement of parties or certificate of the judge. A paper signed by 
counsel of one of the parties, and marked ‘‘ approved,” and signed by 
the judge, will not be treated asa ‘‘ statement of facts.” Id. 

8. Affidavits in Supreme Court will not be heard to show that a paper 
endorsed ‘‘ approved ” and signed by the judge presiding was intended 
thereby to be certified as a statement of facts. Jd. 

9. Parol instructions to the jury, directing them “ to find some char 
acter of verdict, as both parties preferred any verdict to a mistrial,” and 
not at the time excepted to, will not be revised on appeal. Jd. 

10. The: record, on appeal, should not be encumbered by a bill of 
exceptions showing conversations of the district judge, to the effect 
that had he been a juror he would have returned a different verdict. 
dd. 

11. The right of a defendant in error to an affirmance, with damages 
for delay, is not affected by the fact that, after the writ of error was 
obtained, he procured, upon application and notice to the plajntiff in 
error, a correction of the judgment entered erroneously as to amount by 
mistake of the clerk, and brought up a transcript of the record with 
the judgment corrected nune pro tunc ; nor is the liability of the securi- 
ties on the bond of plaintiff in error affected by the fact that they had 
no notice of the proceedings to correct the judgment. Marz v. Brown, 
111. 

12. A transcript containing the statement of the case and the facts 
proved, under Art. 1561, Pas. Dig., and which is signed by the attorneys 
of the parties as an agreed case, but lacks the certificate of the district 
judge before whom the case was tried, is fatally defective. Cross ¥. 
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Crosby, 114. 

18. Objection for want of proper parties will not be noticed when 
first made in the Supreme Court. Hughes v. Roper, 116. 

14. On a suggestion of delay, when there is no statement of facts, 
nor averment in the petition as to the date of a contract on which the 
plaintiff below recovered, the contract will be presumed to have been 
executed under a statute which would permit the verdict to stand, and 


not under a statute repealing the former law, and which might defeat 
the verdict. Gammage v. Moore, 170. 
15. An appeal under Article 1493, Paschal’s Digest, allowing appeal 


to persons unable to give appeal bond by giving bond in no more than 
the costs and damages of the appeal, does not operate as a supersedeas ; 
the plaintiff is authorized to sue out such process as will authorize the 
sheriff to take possession of all the personal property of the defendant 
and perhaps to levy upon lands in other counties. Such appeal does sus- 
pend the power to sell. Ledbetter v. Burns, 508. 

16. An order of sale issued pending such an appeal, confers no 
power to sell. Jd. 

17. The recitation that appellants are unable to give an appeal bond, 
in the bond for costs, etc., is the proper mode of showing that fact, and 
of designating the character of the bond. Jd. 

18. The approval by the clerk is sufficient to perfect the appeal, and 
a bond so approved is sufficient unless objected to ; and after objection, 
if insufficient in amount, the appellate court will allow such defect to 
be cured by giving a new bond. Jd. 

19. It is beyond the power of the Supreme Court to reform a judg- 
ment for damages found by a jury, by giving damages which the jury 
failed to assess. Jd. 

20. Where there is no statement of facts the court will consider such 
assignments of error as relate to the sufficiency of the petition to war. 
rant the judgment. Roundtree v. The City of Galveston, 612. 

21. A bill of exceptions serves to perpetuate in the record the ruling 
of the court to which the party presenting it excepts; it cannot 
supply a statement of facts, however full its recital of facts may be 
Id. 


PREEMPTION. 

On the 29th June, 1867, B applied to the county surveyor for a file 
upon and survey of one hundred and sixty acres of land, claiming it as 
a pretmption under the Act November 12, 1866, and stating, in his ap- 
plication, that he believed it to be vacant, and that he had settled on it 
in February, 1866; C filed on the same land in July or August, 1866 ; 
had it surveyed. November 1, 1866, and received his patent August 9, 
1869. Ina suit by B to compel the county surveyor to make a survey 

under his file of August 29, 1867: Held, 
1st. That the Act of November 12, 1866, cannot be so construed as 
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PREEMPTION—UContinued. 


to give to B the right to a survey of the land after it had been 
thus appropriated by C. Such a construction would change the 
legal position of the parties, and violate the Constitution in itg 
provision against retroactive laws. 

2d. Even if the law were otherwise, B could not maintain a proceed. 
ing for mandamus against the surveyor, until] after C’s patent 
had been canceled by a decree of a court of competent jurisdic 
tion. Miller v. Hays, 479. 


PRINCIPAL AND AGENT. 

1. An agent acting under power of attorney which authorized him 
**to mortgage, hypothecate, or create a lien” on the lands of his princi- 
pal, borrowed a sum of money for which he executed a note, secured it 
by a deed of trust, made at the same time on the land of his principal. 
Suit was brought against the principal on the note and to foreclose the 
mortgage. Defendant pleaded non est factum, as to the note only, 
which, notwithstanding the plea, was admitted in evidence with the deed 
of trust, with no further evidence of its execution than that afforded by 
the deed of trust: Held, 

1st. That there was no error, the deed of trust and note constitut- 
ing one transaction ; the note being evidence of the debt, and 
the trust deed both evidence and security. 2d. The’ trust deed 
alone was sufficient without the note to authorize a judgment 
for the debt and a decree of foreclosure. Taylor v. Hudgins, 244. 

2. Such a power of attorney will be construed as authorizing the 

agent to negotiate a loan for his own or his principal’s benefit. Jd. 


PRINCIPAL AND SURETY. 
1. An agreement by the principal to pay an increased rate of interest 
without consideration will not discharge the surety. Claiborne v. Birge, 
98. 
2. The release of surety by alteration of contract by principal can only 
follow from a valid contract binding upon the principal, and in some 
way interfering with or impairing the rights of the surety. Jd. 


PROMISSORY NOTES. 

BANKRUPTCY, 3. 

1. Upon the failure to deliver ,such specific articles at maturity, the 
obligation becomes absolute for the sum specified in money, Short v. 
Abernathy, 94. 

2. PARTIES—OFFSET. The payee of a note, who assigned the same to 
avoid the payment of debts, indorsed upon it at the time of the assign- 
ment a credit for an amount agreed to have been due from the payee to 
the assignee. Upon the assignment, in a suit by such assignee: 
Held, 


1st. That the assignee having by virtue of the assignment the legal 
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title to the note, could maintain a suit in his own name thereon, 
and upon recovery could retain as his own the amount of the 
credit, and hold the balance in trust as the property of the orig- 
inal payee. 

2d. That the maker could offset any valid claim held against the 
original payee to extent of the balance over and above the credit 
indorsed. 

8d. Even if the credit indorsed was a fictitious and not a real trans- 
action, the assignee could still sue on the note, for the benefit 
of the payee or for his own benefit, and in such case the maker 
can offset any valid claim against the original payee to the full 
amount of the note. If the offset established is for a less 
amount than the note and interest, then the assignee is entitled 
to judgment for the overplus. Hason v. Locherer, 173. 

8. In such a case the jury propounded the following question to the 
Court : ‘‘ To the Judge:—If your Honor please, the jury would like to 
‘know, in case they find that the note is not A’s (the plaintiff and as- 
signee), can they find for B (the original payee).-—Jury.” Held, That 
it was error not to instruct to the effect that if B had the right to recover 
anything had he been the plaintiff, A, his assignee, was entitled to re- 
cover for him whatever he might have recovered for himself, and that 
without reference to whether the assignment of the note was based on 
a valuable consideration or not. Jd. 


RAILWAY COMPANY. 
DAMAGES, 3. 


RECEIPT. 
A written receipt for money or property may be explained or contra- 
dicted by parol evidence. Swann v. Muscher, 342. 


RECEIVER, 

1. The appointment of a receiver continues during the pendency of 
the suit, and until the case is tried and decided, unless the term of his 
office is limited by the order making the appointment. Weems v. La- 
throp, 207. 

2. An order appointing a receiver, which recites, “to take possession 
‘of said trust negroes, now remaining on said plantation, and hire out 
“‘the same from year to year, until the termination of this suit,” au- 
thorizes the receiver to receive payment of notes taken by and payable 
to himself, for the hire of the trust property remaining in his hands at 
maturity ; and whether he has such authority or not, but actually col- 
lects, and fails to account, the sureties are liable on their bond for the 
amount so collected. Jd. 

3. Quere. Is a receiver chargeable with interest on money reported 
by him to the court as having been collected, and still remaining on © 
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hand, where no order had been made requiring the payment of the 
money into court? Id. 


RECORDER. 
MUNICIPAL CORPORATIONS, 4, 5. 


RAPE. 

1. Anindictment for rape must charge that the accused “ did ravish ; 
the use of the noun “rape,” instead of the verb ‘‘ ravish,” is insuffi- 
cient. Davis v. The State, 226. 

2. As carnal knowledge, with or without consent, of a female under 
ten years of age, is rape, the allegations of force and want of consent 
are immaterial, and mere surplusage, and if alleged need not be proved. 
Id. 

3. It is not necessary in an indictment for rape to charge that the 
accused was over fourteen years of age at the time of the offense: if 
under that age such fact is matter of defense. Jd. 

4, See testimony, held inconclusive of guilt, as to penetration. Td. 

5. Medical testimony should be had in investigations of cases of rape 
upon a female under ten years; an examination of the injured party 
should be had; and every source of knowledge of the fact explored. Jd 


RELEASE. 
PRINCIPAL AND SurREry, 1, 2. 


RES ADJUDICATA. 

A plea of former adjudication, to which is annexed a copy of the 
proceedings in such former suit, in which the course of action does not 
appear identical, but accompanied by distinct averments that the matter 
adjudicated was the identical subject matter, and that the trial was upon 
the merits, should not be stricken out on exceptions, The matter 
should be submitted to the jury. Bledsoe v. White, 130. 


SEARCH WARRANT. 
TRESPASS, 2. 


SEPARATE PROPERTY. 
1. Whena debt is incurred for the protection of the separate property 
of the wife, to secure which a note is executed voluntarily by the wife 
jointly with her husband, judgment may be rendered on the note direct- 
ing execution to be levied on the community property, or on the sepa- 
rate property, at the option of the plaintiff. Grant v. Whittlesey, 320. 
2. The word increase, in 14th Section, Article 12 of the Constitution, 
was used in the sense given to the word by previous decisions of the 
courts, and, as defined, the increase does not inclnde the hire of separate 
personal property. Carr v. Tucker, 330. , 
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SEQUESTRATION. 

The Act of February 2, 1858, which provides for dispensing with 
the use of scrawls and seals, was intended to embrace every instrument 
in the execution of which scrawls or seals had been before that time 
used. Clayton v. Mooring, 182. 


SHERIFF. 
1. Under the Constitution (Article V., Section 21), where a sheriff is 
interested, process must be executed by a constable ; and no such officer 


«ce 


can exist as a ‘‘special sheriff” appointed by the court to execute all 
necessary process which may issue in acase: but such defect must be 
taken in limine, by motion to quash citation and service. McClane v. 
Rogers, 214. 

2. If the sheriff, after notice of assignment of a judgment, voluntarily 
ignores the rights of the assignee and appropriates the money to other 
parties who have executions in his hands against the plaintiff, he does 
so at the peril of having to account to the assignee. Jd. 

3. That the sheriff has returned such executions against the plaintiff 
in execution satisfied, in no way affects the rights of the assignee of such 
judgment. Jd. 


SET-OFF. 

1. While the hire of the wife’s separate property is community prop 
erty, yet the creditor of the husband, in a suit against him by the wife 
for her separate property, cannot offset his debt against the use and 
hire of her property while in his possession. Carr v. Tucker, 330. 

2. An executrix cannot set off damages for harassment and attorney’s 
fees paid against a claim prosecuted against the estate she represents. 
House v. Collins, 486. 


SHERIFF’S SALES. 

The Sheriff's agency in making ‘sale of land. Agency is in behalf 
of the plaintiff in execution to the sum required to satisfy the judg- 
ment, and in behalf of the defendant in execution as to the residue of 
the money bid at such sale. Yarborough v. Wood, 91. 


SPECIFIC PERFORMANCE. 

1. Tender of purchase money, making improvements by vendee (it 
not appearing that vendee expended beyond rents received by him), and 
possession, do not constitute such part performance of a parol agree- 
ment for sale of land as will justify a decree of specific performance of 





such parol agreement to sell. Ann Berta Lodge v. Leaverton, 18. 
2. See discussion of principles governing specific. execution of parol 
contracts for sale of land. Id. 


STATUTE OF FRAUDS. 
Sreectric PERFORMANCE, 1. 
1. A negro sold and delivered in consideration of land by parol, pos- 
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STATUTE OF FRAUDS—(Continued. 
session of the land having been delivered, is sufficient as a payment te 
take the contract out of the statute of frauds. 
2. See case of parol sale of land enforced. Castleman v. Sherry, 59. 


SUBROGATION. 
See facts in opinion held not sufficient to entitle one to maintain s 
suit in his own name on aclaim alleged by him to have been paid fora 
third party. Sorrel v. Clayton, 188. 


SWINDLING. 
1. An indictment for obtaining property by fraudulent representa 
. tions should charge in terms that the property was acquired by means 
of the fraudulent representations. It is not sufficient to allege that the 
owner was swindled out of value of the property by means of the 
fraudulent representations. Epperson vy. The State, 79. 

2. Ina trial for passing a forged or worthless check for good, and 
there is no evidence tending to show that the defendant obtained the 
check from some other party, it is not error to instruct the jury ‘‘ that 
“if the defendant got the check from another, it devolved on him to 
the court having instructed the jury that knowledge of 


” 


**show it; 
the worthlessness of the draft was a material element of the offense, 
Sherwood v. The State, 498. 


TAXES AND TAX SALES. 

Bonp. 

EVIDENCE, 1, 2. 

1. The Act of February 11, 1860 (Paschal’s Digest, 5188), making the 
assessor’s deed prima facie evidence that all the prerequisites of the 
exercise of the power tosell land for taxes had been complied with, does 
not enlarge the legal import of a tax deed made prior to the passage of 
suchlaw. Such law will not be given a retrospective effect. MePhailv. 
Burris, 142. 

2. Under the Act of November 10, 1866 (Paschal’s Digest, 7486), taxes 
are not dependent on the amount of gross sales, but on the income derived 
from sales of goods made in excess of their cost, after deducting from 
the income or profits the expenses, etc., allowed by statute. Millar v. 

Douglass, 288. 

3. The repeal, June 3, 1873, of former tax laws did not relinquish the 
right of the State to recover taxes previously levied but not collected. 
Clegg v. The State, 605. 

4. Although the Constitution, by its adoption, December 3, 1869, be- 
came operative, yet the de facto ministerial and executive officers exer- 
cising authority and deriving color of authority from the pre®xisting 
provisional government were not superseded until the organization of , 
the State government ; and the assessment of taxes made for 1870 by the 
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assessor and collector appointed by the provisional government was 
legal. Jd. 

5. Taxes are defined to be burdens and charges imposed by the legis- 
lative power of a State upon persons and property for public purposes. 
Id, 

6. Legislative powers over taxation discussed. 

By the Constitution, taxes on landed property were intended to be 
a specific charge upon the land upon which assessed, to be enforced by 
proceedings in accordance with provisions made by the Legislature for 
their condemnation and sale for the taxes due thereon, and not by sale 
under a judgment in personam. Id. 

7. The petition showing that suit is brought im part to collect taxes on 
real estate without designating and describing the lands upon which 
such taxes are levied,and that suit is not brought for the condemnation 
and sale of the lands for taxes due thereon, but for a personal judgment 
against appellants for taxes due of every character, is insufficient, and 
a demurrer to it should have been sustained. Jd. 

8. No right of action exists for the non-payment of an ad valorem 
property tax until an assessment has been made as provided by law ; 
and the Constitution providing for an assessment, the pro rata value of 
the property as levied cannot be ascertained otherwise, and it is error to 
admit parol evidence of the value of the property, tax upon which is sued 
for. Id. 

9. Suit to enforce payment of tax. In suit, the collector of taxes 
(sheriff), on failure of payment of taxes, to report the parties in default 
to the comptroller as delinquents; this report fixes the default and 
authorizes the comptroller to cause suit to be instituted. Jd. 

10. The sheriff's duty being DIRECTORY, the facts to be established by 
it may be proved by other evidence; the duly certified delinquent list, 
with the comptroller’s order for suit thereon, would be prima facie evi- 
dence of the right of the State to judgment. Jd. 

11. The authority for making assessment for local improvements is 
derivable from, and an exercise of, the taxing power and not that of 
eminent domain. Roundtree v. The City of Galveston, 612. 

12. Itisclearly settled by the great weight of authority, that the Con- 
stitutional provisions having reference to taxes for general revenue, that 
they shall be equal and uniform, etc., are not applicable to assessments 
for local improvements ; and held that suit could be maintained by the 
city, of the assessment for local improvement against the adjoining lot- 
owner, of one-third of the costs of such improvement. Jd. 

13. The repeal of the former City Charter by the present Act incor- 
porating the city of Galveston, did not operate as an immediate or abso- 
lute repeal of all ordinances adopted by the city under and while its 
former Charter was in full force and effect. Garey v. The City of Gal- 
veston, 627. 

14. The assessments under an ordinance passed for the assessment of 
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Continued. 
taxes under the former Charter, is a sufficient assessment to collect a ‘ax 
levied by the city after the date of its new Charter. Jd. 

15. In Repeal of City Charter, only such ordinances as are incon- 
sistent with the new Charter are rendered invalid by its enactment. 
Id. 

16. An act validating bonds which were issued by the city of Galves- 
ton, called the ‘‘ Bridge Tax,” and authorizing the levy of a tax for 
interest and sinking fund, is not retro-active or prohibited by the Con- 
stitution. Jd. 

17. The present City Charter, limiting taxation to one per cent. ad 
valorem, is violated by an ordinance levying one per centum for general 
revenue, and one-fourth of one per cent. Bridge Tax, for 1871, and such 
excessive levy isa nullity. Jd. 

18. Had it been shown that the Bridge Tax entered into, and formed 
part of, the contract with the bondholders, still, in view of the express 
limitation of the power to tax for general revenue, would be regarded 
as limited to one per cent., less the special Bridge Tax. Jd. 

19. Under the tax law (Paschal’s Digest, 7660) imposing occupation 
taxes, no formal assessment was necessary ; and if the tax was not 
paid before the party liable to such tax entered upon the business faved, 
it was the duty of the officer charged with collection of such tax. to en- 
force its payment. Texas Banking and Insurance Co. v. The State, 636. 

20. In absence of Legislative provision for the collection of such tax 
otherwise, the collector can collect by suit. Jd. 

21. The constitutional limitation, that ‘‘taxation shall be equal and 
uniform throughout the State,” is not violated by the Act of April 22, 
1871 (Paschal’s Digest, 7660), imposing an occupation tax upon every 
person or firm dealing in stocks or bills of exchange, in any city or town 
exceeding five thousand in population, an annual tax of two hundred 
and fifty dollars, and upon such occupation, in a city or town of less 
population, fifty dollars. Jd. 

22. In an ordinary case involving the validity of a tax, either State or 
municipal, on constitutional or other grounds, which may be considered 
and determined by the court just as consistently with public policy 
before as after its collection, and especially where the rights of a large 
number of persons are involved, and a great number of suits may be 
avoided, and individual loss and damage prevented, courts may properly 
interpose by injunction to prevent the collection of such tax. Blessing 
v. The City of Galveston, 642, 

23. PARTIES TO sUCH Suits. Itis not objectionable for others having 
a like interest with the original plaintiffs to make themselves parties. 
Ia. 

24. If such tax be in excess of the limits of the charter, the levy to 
the amount of such excess would be void. Jd. 

25. Assessment of taxes. See Texas Banking and Insurance Co. a 
The State, supra. Id. 
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26. Taxes levied upon trades and occupations are not prohibited by 
the Constitution. Jd. 


THEFT. 

INDICTMENT, 1. 

1. In an indictment for theft, the stolen property may be alleged in 
the indictment to belong to one who had but a special property in it 
at the time it was stolen. Moseley v. The State, 78. 

2. When a pocket-book, in the pocket of its owner, is seized by the 
hand of one without the knowledge or consent of the owner, and drawn 
half way out of the pocket, when the party seizing it, on being detected, 
relinquishes his hold upon it: Held, on trial, for theft from the person 

1st. That there was a sufficient taking away from the person. 

2d. That there was a sufficient possession of the pocket-book, if the 
same was taken with felonious intent, to constitute the offense 
of theft from the person, under Article 762 of the Code. 
Fiynn v. The State, 321. 

3. Asportation is not necessary to be alleged or proved in order to a 
conviction for theft. Austin v. The State, 345. 

4, It is not necessary to allege that the taking in theft was ‘‘ felo- 

is equivalent to ‘‘feloniously.” Id. 


” ’ 


nious,” the word ‘‘ fraudulently” 

5. Theft from a house by one having a right to enter the building 
by virtue of his employment as a domestic servant, is not punishable 
under Article 764 of the Penal Code, but only as simple theft. Taylor 
v. The State, 387. 

6. A fraudulent taking of the property of another embraces the idea 
that the taker knew that it was not his own, and also that it was done 
to deprive the true owner of its value. Hence, a taking under a claim 
of ownership when the evidence shows reason to believe the claim was 
well founded, will not authorize a conviction of theft. Smith v. The 
State, 444, 

7. On the trial of one charged with the theft of an animal, the 
jury were permitted by the court to leave the court-room during the 
trial, and inspect for themselves the animal alleged to have been stolen, 
with a view of thus solving, in connection with the evidence detailed by 
witnesses, the question of identity and ownership. No evidence was 
detailed by any of them on their return into court as to what they dis 
covered. Held, 1st, That there is no authority in this State for such a 
mode of enlightening the minds of the jury as to the material facts of a 
case which they have to try. 2d, That a verdict upon facts thus ascer- 
tained would be a finding on facts known only to the jury—not publicly 
developed on the trial—concerning which defendant had no opportunity 
to cross-examine them as witnesses, upon which defendant or his coun- 
sel had not been heard, and of which the judge had no information 
1b. 
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8. Wherever theft of cattle is charged and the evidence is that the 
cattle were taken from their accustomed range, the Article 24103 of 
the Code, inflicting a less punishment for theft, should be given in 
charge by the court, and, in most cases, the succeeding Article, 2610 ¢, 


should be given—said clause imposing a punishment for removing 


cattle from their range where there is no fraudulent intent. Camp- 
bell v. The State, 591. 


TRESPASS TO TRY TITLE. 


PARTIES, 2. 

1. In an action of trespass to try title, where defendant has no title 
he cannot show in defense that plaintiff had not paid a valuable con- 
sideration for his title. Ann Berta Lodge v. Leaverton, 18. 

2. Where several tracts are sued for in trespass to try title, and are 
described in the petition by the date and name of the patentees and num- 
ber of acres in each tract, a verdict for plaintiff less twoof the tracts, 
described by name of the grantee, is sufficiently certain to allow of a 
a judgment thereon. Wood v. Welder, 396. 

3. In absence of proof of the date of the Jocation and survey of the 
land sued for, limitation will only run from the date of the patent in 
favor of defendant in possession under another title. Jd. 


TRESPASS. 


1. A search-warrant issued upon an insufficient affidavit, affords no 
protection to those charged with committing trespass in execution. 
Reed v. Lucas, 529. 

2. But when one purchases personal property without taking a bill of 
sale, and from another not authorized to sell, when the title to the 
property could only pass by written bill of sale, the recaption of the 
same by the true owner under color of a search-warrant, though based 
on insufficient affidavit, will afford the purchaser no cause of action 
against the owner. Td. 

* 8. An unlawful taking or purchase of personal .property can never 
affect the right of the true owner, when he has done nothing to weaken 
or destroy his right. Jd. * 


TRUSTS AND TRUSTEES. 


An executor with power to administer without control of the Probate 
Court is a trustee for those entitled to take under the will, and before 
turning the estate over to the heirs, he had the right to insist upon 
bond and security to protect himself against liability for the unpaid 
legacy. Stephenson v. McFaddin, 322. 


TRIAL BY JURY. 


CHARGE OF COURT. 
Jury, 1, 2,38, 4. 
PRACTICE, 19. 
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VARIANCE, 
Evidence of an assault upon Mary Gorman will not support a con- 


viction upon an indictment for an assault upon Martha Gorman, Gor 
man v. The State, 221. 


VENDOR. 
Vendor’s lien will been forced to secure the payment of the bid by 
a purchaser at sheriff’s sale above the satisfaction of the judgment, for 
the payment of which credit is given by consent of the defendant in 
execution. Yarborough v. Wood, 91. 


VENUE. 
PRACTICE, 16. 
1, The law as to reasonable doubt may not extend to the proof of the 
venue, but the question is not adjudicated. Barrara v. The State, 260. 
2. When an affidavit for a change of the venue of a criminal cause 
is made, on the ground of prejudice, with supporting affidavits, as re- 
quired by Article 2994, Paschal’s Digest, it cannot be overborne by any 
number of counter-affidavits of a negative character. Walker v. The 
State, 360. 
3. The discretion given to a District Judge in determining the merits 
of an application for change of venue, is a judicial, and not a personal 
discretion, and his action may be revised by this court on appeal. Jb, 


VERDICT. 

PRACTICE IN THE SUPREME COURT, 14. 

TRESPASS TO TRY TITLE, 2. 

1. A verdict as follows : “ We, the jury, find the defendant, H. C., 
“guilty of agreeing to the commission of the offense, and liable as a 
‘‘ principal offender, and assess the punishment at seven years 
“in the State penitentiary,” fMund by the jury on a trial for robbery, 
will not support ajudgment. Ring v. The State, 282. 

2. It is the duty of the jury, (1) To speak the truth between the State 
and the defendant by their verdict of “guilty ” or ‘‘ not guilty” of any 
one of the offenses of which he may be convicted under the indictment. 
(2) If they find defendant guilty of any offense included within the 
different degrees charged by the indictment, to assess the punishment. 
Buster v. The State, 315. ‘ 

3. A verdict, “ We, the jury, find the defendant guilty, as charged in 
“the indictment, and assess his punishment to be hung by the neck un 
‘* til dead,” is insufficient to support a judgment. Jb. 


WITNESS. 
CRIMINAL PROCEDURE, 8. Practice, 17, 18. 


\W KIT. OF ERROR. 
1. Service of citation upon one of several partners, plaintiffs, 
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against whom writ of error has been taken, is insufficient; all the de 
fendants in error must be served. Clark v. Thompson, 128. 

2. See irregularities in the record for which writ of error was dis- 
missed. Jd. 

3. It is essential to the validity of a writ of error that it be brought 
by and against the parties to the record or their privies. Stephenson v. 
T. & P. R. R. Co., 162. 

4. In a judgment rendered in favor of the “ Southern Pacific Railroad 
Company,” in suit filed 6th September, 1871: Held, under the various 
statutes on the subject, that a petition for writ of error filed July 10, 
1873, and directed to ‘‘ the Texas and Pacific Railway Company,” was 
properly directed, and the writ will not be dismissed for want of prop- 
er parties. Jd. 

5. The Texas and Pacific Railway Company is not a non-resident, and 
service upon the attorney of record of writ of error is insufficient. Jd. 

6. A writ of error is not the remedy for one removed from an admin- 
istration, who gave no notice of appeal at the time of his removal, and 
who took no such steps to obtain an appeal or review as are contem- 
plated by the statute. Smith v. Robb, 260. 




















